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PREFACE 

This  volume  was  authorized  by  the  Legislature,  presum- 
ably because  of  its  expected  value  to  the  whole  people,  rather 
than  for  the  benefit  of  any  class  or  profession.  In  a  general 
sense,  this  must  and  will  be  considered  as  a  "law  book"; 
but  through  its  entire  preparation  the  aim  has  been  to  make  it 
useful  for  those  who  have  never  studied  law,  no  less  than  for 
those  who,  by  their  reading  and  professional  knowledge,  can 
readily  become  familiar  with  the  sources  of  information  from 
which  the  statements  in  this  volume  have  been  obtained.  If 
any  treatise  on  law  is  to  have  authority,  its  statements  must 
adhere  closely  to  the  original  utterances  of  the  judges  and 
legislators  who  gave  such  authority  to  them;  and  any  deviation 
from  their  exact  language  is  full  of  danger.  A  work  of  this 
kind  must  therefore  be  a  condensation,  into  almost  minute 
space,  of  thoughts  which  have  been  expressed  elsewhere  in 
elaborate  detail,  by  many  writers,  who  could  fully  explain 
their  views,  free  from  the  limits  of  time  and  space  which 
circumscribe  this  volume.  Nearly  every  portion  of  the  sub- 
ject matter  of  this  book  has  been  already  treated  by  some 
scholarly  writer,  who  has  used  from  one  to  three  volumes  of 
this  size  to  unfold  the  matters  contained  here  in  a  single 
chapter. 

The  only  possible  way  of  carrying  out  the  legislative 
intent  was  to  condense  and  rearrange  the  statements  of  others, 
so  that  they  may  suggest  the  correct  principles  to  be  applied 
in  the  emergencies  of  the  future,  since  they  cannot  do  more 
in  the  space  at  our  disposal. 

This  book  is  not  meant  to  make  "every  man  his  own 
lawyer."  Such  an  idea  conflicts  with  all  the  warnings  con- 
tained in  later  pages  against  great  probable  danger,  when 
ignorant  and  unskilled  persons  attempt  to  use  established 
legal  forms.  Instances  of  almost  incredible  obtuseness  in 
such  use  have  come  to  the  author's  notice  since  the  publica- 
tion of  the  earlier  work  referred  to  in  the  legislative  act. 


IV  PREFACE 

This  volume  aims  at  a  broader  utility.  Its  purpose, — ^to 
adopt  the  recent  words  of  an  eminent  scholar, — "is  not  to 
make  the  reader  a  lawyer,  but  to  make  him  understand  what 
the  law  is. "  If  it  can  diffuse  through  the  community  a  clearer 
understanding  of  the  primary  legal  principles  which  underlie 
the  structure  of  our  civilization ;  can  give  to  the  term  ' '  Ameri- 
canism" a  more  definite  meaning  in  the  minds  of  some  whose 
ancestral  traditions  do  not  contain  that  word;  can  exhibit  to 
the  people  of  this  State  some  of  the  lofty  ideals  which  our 
forefathers  conceived  for  the  furtherance  of  the  public  wel- 
fare; can  make  the  use  of  legal  language  somewhat  more 
accurate,  not  only  in  the  public  press  but  in  the  community 
at  large,  and  can  help  the  people  to  think  intelligently  and  act 
wisely  upon  legal  subjects  when  they  have  practical  occasion, 
then  will  the  primary  purpose  of  this  volume  have  been 
attained. 

In  all  parts  of  this  volume  it  is  assumed  that  whoever 
looks  here  for  information  will  have  at  hand  the  Public  Stat- 
utes of  1906,  and  the  various  session  laws  since  that  year,  to 
which  books  reference  must  constantly  be  made,  for  a  full 
understanding  of  much  that  can  only  be  suggested  here. 
To  bring  within  the  compass  of  this  volume  the  contents  of 
more  than  three  thousand  pages  of  statutes,  with  all  the 
forms  relating  thereto,  would  clearly  be  impossible;  while 
changes  in  statutes  are  so  frequent  that  the  mere  repetition 
of  their  exact  language  in  this  book,  to  any  considerable 
extent,  would  be  a  waste  of  valuable  space. 

In  the  adaptation  of  forms  taken  from  places  other  than, 
the  statutes,  some  effort  has  been  made  to  secure  simplicity 
and  conciseness  by  lopping  off  a  little  of  that  verbosity  which 
was  greatly  the  fashion  in  early  days.  At  the  same  time  the 
danger  has  been  recognized  of  too  great  changes  in  language 
which  has  grown  familiar  through  many  years  of  use.  The 
mistaken  idea  lingers  in  some  minds  that  mere  brevity  is  the 
essence  of  perfection  in  all  legal  proceedings,  without  regard 
to  what  may  be  omitted  in  trying  to  be  brief.  In  this  book 
the  attempt  is  made  to  point  out  the  way  of  brevity,  without 
entirely  dispensing  with  some  established  phrases,  which  can 
be  left  in,  or  left  out,  as  occasion  may  arise. 
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Nearly  all  the  forms  in  this  volume  are  based  on  docu- 
ments or  blanks  which  have  been  or  are  in  actual  use,  the 
changes  from  accepted  forms  being  mainly  by  reason  of 
changes  in  the  statutes,  or  else  to  express  the  idea  sought  in 
simpler  and  more  accurate  language. 

Those  who  may  regret  that  this  book  does  not  contain  the 
precise  form  for  which  they  seek,  must  remember  that  it  con- 
tains nearly  two  hundred  pages  more  than  the  proposed  size; 
and  that  the  additional  forms,  which  might  have  been  printed 
here,  are  practically  without  limit. 

An  unfortunate  accompaniment  to  the  production  of  such 
a  work  necessarily  comes  from  the  uncertainty  attending  every 
statement.  Each  succeeding  legislature  will  surely  change 
something  which  is  laid  down  here  as  a  fixed  condition  of 
present  law.  "What  that  will  be,  no  one  can  tell  until  the 
change  has  come.  For  this  reason,  if  for  no  other,  parts  of 
this  volume  will  soon  become  full  of  misleading  error,  unless 
careful  reference  is  made  to  the  acts  of  future  legislatures, 
which  naturally  cannot  be  referred  to  in  the  foot-notes  of  this 
volume,  substantially  all  of  which  was  in  type  before  the 
legislation  of  1912  began. 

This  experience  may  forcibly  suggest  the  really  transient 
nature  of  such  a  work;  and  yet  the  intent  has  been,  by  mak- 
ing its  statements  rest  upon  the  eternal  principles  of  justice, 
and  the  age-long  experience  of  mankind,  to  give  it  a  value 
which  shall  not  be  wholly  lost  when  the  Legislature  repeals 
the  statutes  which  are  herein  referred  to,  or  alters  the  pro- 
visions which  are  here  explained. 

For  such  errors  and  omissions  as  may  be  discovered  in 
this  work,  the  author  must  ask  the  indulgence  of  the  public. 
The  amount  of  detail  is  such  that  perfection  cannot  be 
expected;  and  the  method  of  preparation,  of  necessity,  has 
resembled  that  of  a  daily  newspaper,  far  more  than  the  leisurely 
studied  way  of  a  treatise  on  the  law. 


Explanation  of  the  Typography 


The  contents  of  this  volume  are  divided  into  numbered 
topics,  each  headed  by  a  title  in  full-faced  type  and  indicated 
by  the  sign  §.  A  list  of  these,  on  the  next  succeeding  pages, 
makes  up  the  table  of  contents.  This  sign,  §,  whenever  used  in 
this  volume,  refers  to  one  or  more  of  those  numbered  topics; 
while  the  abbreviation  ' '  Sec. ' '  generally  refers  to  some  section 
of  the  Public  Statutes,  or  of  legislative  acts  contained  in  the 
published  session  laws,  or  elsewhere. 

Figures  at  the  upper  corners  of  the  pages  show  the  num- 
bers of  the  topics  contained  thereon,  in  whole  or  in  part ;  while 
each  page  is  itself  numbered  at  the  foot. 

In  the  composition  of  this  volume,  two  sizes  of  type  are 
used ;  a  larger  type — leaded  for  the  text  and  solid  for  the  forms — 
and  a  smaller  type  for  the  notes.  Small  "superior"  figures 
in  the  text  and  forms,  refer  to  notes  of  like  number  at  the 
foot  of  the  page.^ 

In  most  instances  each  of  the  forms  is  meant  to  fit  more 
than  one  possible  state  of  facts.  Words  enclosed  in  brackets 
[  ]  are  to  be  used  or  not  used,  according  to  the  special  facts 
and  conditions ;  though  sometimes  they  indicate  merely  a  choice 
of  words  to  express  the  same  idea. 

Numerous  directions  about  the  use  of  these  forms  are  noted 
in  italic  type,  usually  between  marks  of  parenthesis  (  ) .  Such 
words  form  no  part  of  the  forms  themselves,  but  merely  ex- 
plain them.  Full  faced  type  and  parentheses  are  also  employed 
in  the  usual  way,  both  in  the  text  and  in  the  notes,  to  indicate 
foreign  words,  and  clauses  which  break  the  unity  of  a  sentence. 
Parentheses  are  also  used  occasionally,  in  the  forms  [(  )]  to 
make  brackets  within  brackets. 
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The  Principles  of 
Common  Law  and  Equity  Procedure 


CHAPTEK  I. 

PURPOSE  AND  SCOPE. 


§  1.  The  Science  of  Jurisprudence. — The  various  prob- 
lems which  confront  mankind  have  sometimes  been  divided 
into  three  classes:  those  which  concern  man's  relations  to  his 
Maker,  to  the  material  world  and  to  his  fellow  men.  Entire 
systems  of  sciences,  arts,  professions,  trades  and  schools  of 
learning  are  concerned  in  the  solution  of  these  problems,  and 
may  be  classified  under  one  or  another  of  these  three  divisions, 
according  to  the  subject  matter  of  their  aims.  While  no  more 
important  than  the  other  two,  the  problem  of  man's  relations 
to  his  fellow  men,  that  long  enduring  question  of  how  these  mul- 
titudes of  striving,  selfish  human  beiags  can  be  enabled  to  live 
together  in  that  close  contiguity  which  their  situation  compels 
and  their  best  interests  demand,  without  trampling  each  other, 
figuratively  speaking,  into  the  mire,  is  the  one  great  problem 
which  is  continually  engrossing  the  closest  attention  of  thought- 
ful minds. 

The  long  experience  of  the  world,  worn  out  by  ages  of 
hitherto  uncontrollable  strife,  has  been  for  centuries,  and  never 
more  strongly  than  to-day,  approaching  the  view  that  only 
through  Law^  can  the  desired  results  be  reached.    Law,  there- 


iThe  word  "Law"  has  a  certain 
vagueness  because  of  its  many 
meanings,  so  that  some  other 
word  equally  short  and  simple 
would  have  been  used  in  this 
place,  if  any  such  there  were. 
The  word  "Jurisprudence," 
meaning  Law,  scientifically  and 
systematically  considered,  clas- 
sified and  interpreted,  gives  a 
more  exact,  tho  somewhat  pro- 
lix  expression   of  the   idea  in- 


tended. If  Law,  instead  of 
Force,  is  to  furnish  a  solution 
for  the  evils  which  have  thus 
far  defied  human  remedy,  it  is 
very  evident  that  Law  must  bo 
a  synonym  for  Justice,  and 
must  be  framed  to  conserve  the 
best  interests  of  every  individ- 
ual, and  not  the  interests  of 
any  class  or  portion  of  the  en- 
tire people. 


(2) 


§    1  PURPOSE  AND   SCOPE. 

fore,  may  be  considered,  in  its  broadest  meaning,  as  the  science 
of  man's  peaceable  relations  with  his  fellow  men;  and  as  such 
it  merits  profound  study,  not  only  by  those  to  whom  it  may  be 
chiefly  a  practical  profession,  but  by  those  who  may  see  in  it 
the  only  sufficient  means  of  ending  or  reducing  those  world-wide 
disputes  which  arise  from  the  all  but  ungovernable  selfishness 
of  man. 

§  2.  The  Place  of  Procedure  in  legal  science. — When  a 
book  attempts  to  discuss  a  limited  part  of  a  larger  subject,  it 
is  usually  well  to  see  just  where  that  part  lies,  amid  the  multi- 
tude of  its  surroundings.  This  volume  tries  to  tell  something 
about  Procedure,  not  of  all  kinds,  but  of  certain  kinds,  as 
shown  in  its  title.  To  discover  what  procedure  is,  and  where 
in  the  general  system  it  belongs,  one  may  divide  and  classify 
still  further. 

The  problems  with  which  legal  science  deals  may  be  divided 
into  three  parts:  (1)  To  find  out  just  what  each  person  ought 
to  do  with  reference  to  his  fellow  beings,  under  all  conditions 
and  circumstances;  (2)  To  see  that  he  does  it;  (3)  To^see  that 
he  does  not  do  something  else,  which  he  ought  not  to  do.  These 
divisions  cover  the  entire  science,  but  the  number  of  propositions 
which  they  include  is  practically  infinite. 

Different  students  and  teachers  of  the  law  have  classified 
these  innumerable  propositions  in  a  variety  of  ways.  "Rights 
and  Wrongs"  is  one  famous  and  general  grand-division,^  more 
notable  for  its  terseness  than  for  its  accuracy.  Other  writers 
have  bracketed  these  two,  as  being  merely  the  two  parts  of  one 
complete  whole,  and  have  divided  aU  legal  propositions  into 
two  other  parts:  (1)  Rights,  with  their  corresponding  duties 
and  wrongs;  and  (2)  Remedies  for  those  wrongs.  These  grand- 
divisions  are  also  known,  more  or  less  accurately,  as  Substan- 
tive and  Adjective  law;'  the  former  showing  what  legal  rights 
there  are;  and  the  latter  how  to  get  and  keep  them. 

21  Blacks.  Com.  Book  I,  Chap.  I.  that  law  which  the  courts  are 

sThe  name  "Substantive  law"  or  established    to    administer,    as 

"Droit    substantif",    was    ap-  opposed  to  the  rules  according 

plied    by   Jeremy    Bentham    to  to   which   it   is   itself   adminis- 


PURPOSE  AND  SCOPE.  §   2 

Substantive  law  is  essentially  theoretical  in  its  nature; 
though  it  becomes  intensely  practical  when  applied  to  the  con- 
cerns of  life.  Its  principles  would  represent  exact  justice,  if 
no  court  ever  existed,  and  the  only  remedy  for  wrong-doing 
were  the  remorseful  conscience  of  the  wrong-doer.  Adjective 
law,  however,  is  always  practical,  and  deals  with  methods 
whereby  the  rights  which  substantive  law  affirms  may  be  assured 
to  those  who  otherwise  might  not  enjoy  them.  While  based 
primarily  upon  the  existence  of  rights,  it  usually  acts  in  the 
prevention  and  punishment  of  wrongs,  and  in  giving  compen- 
sation when  they  have  been  committed. 

Substantive  law  consists  of  a  vast  number  of  legal  proposi- 
tions, distinct  in  themselves,  yet  related  more  or  less  closely 
to  each  other.  Each  one  admits  of  application  to  a  variety  of 
objects,  so  extensively  that  often  it  is  puzzling  to  tell  where  one 
begins  and  another  ceases  to  apply. 

Different  writers  have  arranged  this  multitude  of  propo- 
sitions in  such  order  as  seemed  to  each  the  most  correct  and 
logical.  Blackstone  and  Kent,  two  of  the  most  noted,  discussed 
the  topics  of  the  law  in  substantially  opposite  order,  the  one 
treating  last  what  the  other  placed  near  the  beginning  of  his 
system. 

The  difficulty  in  locating  legal  propositions  by  a  correct 
analysis  is  not  that  they  refuse  to  be  classified  under  well-settled 
principles,  so  much  as  because  the  principles  themselves  cannot 
readily  be  grouped  under  natural  grand-divisions.* 

Adjective  law,  however,  though  it  also  consists  of  many 
distinct  legal  propositions,  better  admits  of  arrangement  in  a 
natural  and  logical  sequence.    A  legal  remedy  is  a  methodical 


tered,    and    which    he    termed  <"  Legal  Science  has  properly  no 

"Adjective  law."   Other  writ-  beginning  and  no  end;  but  is 

ers  have  distinguished  them  as  as  when  one  throws  a  stone  into 

'■material"  and  "formal"  or  a  sheet  of  quiet  water.  Wher- 

" instrumental"  law.    iSee  Ben-  ever  it  strikes,  its  circling  ed- 

tham's  Traites  de  Legislation,  dies    reach    the    limits    of   the 

par  Dumont;  and  Austin's  lee-  pool."    Washburae. 
tures  on  Jurisprudence,   (1869) 
Vol.  2,  pp.  611,  788-791. 


§    2  PURPOSE  AND   SCOPE. 

proceeding;  and  since  the  order  of  time,  in  any  subject,  is 
usually  the  order  of  logic,  the  law  of  remedies  can  best  be 
understood  when  it  becomes  the  history  of  a  law-suit,  as  its 
incidents  will  naturally  progress. 

§  3.  Purposes  of  this  volume. — This  volume  treats  of 
common  law  and  equity  procedure,  more  especially  as  they  exist 
in  the  courts  of  Vermont;  where  the  practice  in  general  is 
according  to  the  common  law,  and  where  the  system  of  equity 
procedure  is  still  kept  distinct.  This  does  not  mean  that  Ver- 
mont adheres  to  all  the  propositions  of  adjective  law,  as  they 
prevailed  in  by-gone  ages,  but  merely  that  such  propositions 
form  the  basis  of  present  day  procedure,  to  a  greater  extent, 
perhaps,  than  in  some  other  States,  where  legislation,  dating 
from  a  comparatively  modern  period,  now  forms  the  basis  of 
procedure,  instead  of  merely  altering  in  certain  things  a  basis 
which  existed  long  before.^ 

To  understand  such  a  basis  one  must  know  something  of 
its  sources  and  its  history.  Since  the  law  of  procedure  is  merely 
one  branch  of  an  entire  subject,  its  sources  naturally  are  the 
same  with  those  of  the  other  branches,  whose  history  also 
comes  down  through  a  common  channel.  This  is  a  part,  and 
no  unimportant  one,  of  the  history  of  the  English  people,  whose 
ancient  glories  were  due  no  less  to  the  quality  of  their  legal 
and  governmental  institutions,  than  to  the  valor  of  their  yeo- 
men, the  foresight  of  their  statesmen,  and  the  prowess  of  their 
knighthood.  From  a  legal  standpoint  their  history  is  a  part  of 
the  law  of  nearly  every  American  commonwealth,  explaining 
the  why  and  wherefore  of  many  things  otherwise  obscure. 


oThe  comparative  merits  of  these  of  this  volume  is  to  explain  the 

two    methods    of    advancement  nature  of  common  law  and  equi- 

and  reform,  have  been  long  and  ty  procedure,  as  it  now  exists 

widely  discussed.  The  subject  is  in  Vermont,  so  far  as  it  may 

not  germane  to  the  purpose  of  be  done  within  limits  which  at 

this   volume,    and   will   not   be  best  can  contain  only  the  ajb- 

considered   here.     The  purpose  stract  of  an  extensive  subject. 


PURPOSE  AND  SCOPE.  §    3 

From  a  common  origin  the  law  of  procedure,  in  more  than 
fifty  different  jurisdictions,  has  been  growing  independently, — 
its  propositions  of  necessity  getting  further  and  further  apart. 
The  causes  which  tend  to  keep  substantive  law  somewhat  uni- 
form are  not  so  strong  in  matters  of  procedure,  though  commo^ 
influences  are  not  whoUy  lacking  there. 

The  hopelessness  of  trying  to  set  forth  in  detail  these  half 
a  hundred  ways  of  reaching  similar  results,  would  prevent  the 
making  of  that  attempt  in  any  volume  such  as  this.  The  effort 
will  rather  be  to  refer  briefly  to  the  origin  and  history  of  each 
important  legal  proposition,  showing  how  it  stood  at  the  time 
of  American  independence,  when  our  legal  inheritance  from 
the  mother  land  became  established,  and  tracing  it  onward, 
through  court  decision  and  statute,  to  its  present  position  in 
Vermont.  Analogous  and  helpful  decisions  from  other  States 
are  not  to  be  excluded." 

No  portion  of  existing  law  has  met  with  criticism  more 
severe,  nor  from  persons  of  higher  intelligence  and  authority, 
than  the  law  of  procedure.  The  "law's  delay"  is  no  longer 
a  poetic  aphorism,  nor  the  mere  subject  of  caricature  in  fiction ; 
but  has  become  a  matter  for  study  by  statutory  commissions, 
and  a  theme  for  orators  and  writers  of  sober  reasoning.  How 
to  remedy  what  needs  to  be  remedied,  without  making  other 
matters  unreasonably  worse,  seems  yet  to  baffle  aU  endeavor. 
That,  in  this  effort,  our  cousins  across  the  Atlantic  may  have 
been  somewhat  more  successful  than  we  have, — at  least  in  part 
of  our  scores  of  separate  jurisdictions, — is  claimed  by  some, 
and  may  be  conceded  by  others  without  any  loss  of  national 
pride,  if  we  have  the  earnest  and  sensible  wish  to  follow  what 
is  best,  wherever  it  may  originate.  That  wish  may  well  be 
seconded  by  a  careful  study  of  the  origin  and  history  of  thii 
same  procedure  in  the  land  which  gave  it  birth. 


»No  work  of  this  size  can  attempt  common  to  the  law  of  all  States, 

to  be  a  key  to  the  procedure  of  may  be  useful  to  those  who  are 

more  than  one  State;  but  dis-  seeking  for  such  general  infor- 

cussions   of   general  principles,  mation. 


§    3  PUEPOSE  AND  SCOPE. 

/ 

The  sources  of  the  law  of  procedure,  like  those  of  sub- 
stantive and  adjective  law  in  general,  are  found  in  four  original 
fountain-heads:  (1)  the  Common  law;  (2)  Equity;  (3)  the 
Constitution;  and  (4)  Legislation.  To  understand  common  law 
and  equity  procedure,  as  they  exist  in  Vermont  to-day,  one 
should  first  consider  the  history  and  meaning  of  these  four 
original  sources,  as  applied  to  the  whole  body  of  the  law;  and 
next  the  individual  points  in  the  law  of  legal  remedies,  as  they 
came  to  us  from  these  same  sources,  and  have  been  developed 
in  the  history  of  this  State.  Upon  this  general  plan  the  suc- 
ceeding chapters  have  been  constructed. 
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CHAPTER  II. 
THE  COMMON  LAW. 


§  4.  Dififerent  meanings  of  the  term. — The  nature  of 
what  is  called  the  "Common  Law"  is  familiar  enough  to  every 
lawyer  so  that  a  mere  suggestion  wiU  recall  to  him  its  various 
meanings.  For  persons  not  lawyers,  however,  much  of  the 
following  explanation  is  intended. 

In  its  general  or  primary  sense  the  "Common  Law"  means 
a  certain  well-defined  system  of  administering  justice,  which 
originated  among  the  Anglo-Saxons,  or  Early  English,  and  was 
gradually  developed  in  England  down  to  the  time  of  the  Amer- 
ican Revolution.  It  stands  contrasted  iu  different  relations 
with  certain  other  systems  or  methods  which,  though  equally 
in  use  by  us,  are  no  real  part  of  it.  Thus,  in  one  view  it  is 
contrasted  with  the  law  of  Ancient  Rome,  which  largely  forms 
the  basis  of  the  law  of  Continental  Europe,  and  gives  cer- 
tain features  to  the  law  of  England  and  America;  in  another 
it  is  contrasted  with  Equity,^  or  Chancery  Jurisprudence,  else- 
where described;^  in  another  it  is  distinguished  from  the  Eccle- 
siastical law  of  England,  out  of  which  are  derived  our  procedure 
as  to  probate,  divorce,  and  certain  other  matters.  Again,  it  is 
distinguished  as  to  its  nature  from  Statutory  law — ^the  positive 
acts  of  British  Parliaments  and  American  Legislatures,  which 
create  rather  than  develop  the  law  they  make. 

All  these  are  things  which  it  is  not,  and  do  not  quite  clearly 
teU  one  what  it  is.  In  its  original  sense  it  denoted  a  body  of 
principles  or  customs,  common  to  the  whole  English  people, 
growing  up  with  their  growth,  in  contrast  with  such  customs 
as  existed  merely  in  some  localities,  governing  only  those  who 
dwelt  there.  What  it  means  to  us,  at  the  present  day,  will  be 
told  in  the  remainder  of  this  chapter. 

iChapter  m,  n.  1. 
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§  5.  How  the  common  law  is  developed. — Any  system, 
which  grows  up  as  part  of  the  development  of  a  State  or  nation, 
will  naturally  be  fashioned  by  the  common  tendencies  of  the 
human  mind.  That  one  of  these  universal  tendencies  is  to 
classify  and  arrange^  things  according  to  observed  analogies, 
is  a  matter  of  common  knowledge. 

The  same  tendency  that  has  constructed  the  systems  of 
modern  science,  which  in  the  study  of  plants  and  animals  has 
grouped  the  rose  with  the  apple,  the  lion  with  the  cat,  as  steps 
towards  a  more  complete  knowledge  of  their  structures,  will 
also  naturally  classify  and  arrange  legal  rights,  duties  and 
remedies,  as  the  best  method  of  establishing  them  on  sound 
bases  for  the  government  of  man. 

Another  universal  human  tendency  is  the  recognition  of 
an  innate  sense  of  justice,  by  which  the  normal  human  mind 
will  naturally  apply  the  same  rule  of  right  and  wrong  to  similar 
conditions,  treating  like  matters  in  a  like  manner,  as  the  best 
method  of  doing  equal  justice  to  aU  men. 

Thus,  if  a  bench  of  judges,  composed  of  men  without  legal 
training,  but  endowed  with  honesty,  intelligence  and  common 
sense,  should  be  continuously  engaged  in  hearing  and  deciding 
the  various  causes  which  came  before  them,  they  would  instinc- 
tively proceed  to  apply  remedial  justice  to  all  suitors  alike,  with 
impartiality  and  due  regard  to  what  had  been  done  to  others. 

§  6.  How  legal  precedents  are  created. — ^While  these 
causes  were  being  thus  decided  according  to  their  merits,  each 
would  create  a  precedent  for  those  that  were  to  follow;  and  a 
settled  practice  might  soon  arise  of  referring  to  the  causes 
which  had  already  been  decided,  so  that  one  could  see  where 
justice  lay  in  deciding  those  others  which  would  continually 
be  coming  up.  Next,  some  one  who  had  the  time  and  interest 
would  begin  to  keep  minutes  of  such  decisions ;  these  memoranda 
would  be  preserved  from  yeat  to  year,  and  referred  to  from 
time  to  time  by  those  who  had  them,  urging  the  court  to  follow 


2See   N.    Chipman,   Lecture   3,   p,  374. 
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its  previous  decisions  in  accordance  with  this  instinctive  notion 
of  uniformity  and  decision  by  analogy.  If,  later,  this  bench 
of  judges  were  composed  of  men  who  by  experience,  training 
or  study,  had  come  to  understand  these  matters  with  greater 
scientific  accuracy,  the  methods  of  such  greater  accuracy  would 
be  applied  to  this  procedure,  but  its  essential  nature  would 
remain  unchanged.  In  due  time,  no  doubt,  these  minutes  of 
the  decisions  of  the  courts  would  be  printed,  whereby  they 
would  become  known  to  all  who  cared  to  see  them. 

If,  also,  there  were  some  complete  accessible  system  of 
consolidated  rules  or  principles,  which,  though  not  in  force  in 
the  community  where  these  supposed  events  occurred,  had  come 
into  being  through  the  careful  study  and  experience  of  thought- 
ful men,  the  result  would  naturally  follow  that  our  bench  of 
judges,  trained  or  untrained,  would  give  to  this  foreign  system 
their  approval,  as  to  many  things  wherein  home  precedents  had 
not  yet  been  developed;  because  it  would  be  safer  to  follow  the 
condensed  wisdom  of  the  ages  than  to  seek  out  new  and  untried 
rules  from  their  own  opinions,  formed  hastily  and  without  con- 
sidering the  thinking  of  the  past. 

§  7.  Early  jurisprudence  in  Vermont. — This  narrative 
substantially  describes  the  beginnings  of  jurisprudence  in  Ver- 
mont. From  December,  1778,  until  August,  1787,  the  highest 
and  for  some  of  the  time  practically  the  only  court  in  the  State 
was  composed  of  men  without  legal  training;  while  it  was  not 
until  1789  that  the  entire  bench  came  to  be  made  up  of  lawyers ; 
and  laymen  also  sat  as  judges  at  later  periods.  These  men 
heard  and  decided  causes,  sometimes  with  the  aid  of  juries, 
according  to  the  best  legal  light  they  could  obtain.  The  first 
printed  volume  of  their  decisions  appeared  in  1793.  The  pro- 
ceedings in  some  of  the  older  adjoining  States  guided  them  so 
far  as  they  were  thought  to  apply;  but  there  were  new  condi- 
tions which  the  older  States  had  not  encountered,  and  new  stat- 
utes which  they  never  had  enacted.  From  this  beginning  came 
the  jurisprudence  of  to-day,  of  which  this  volume  discusses  a 
small,  though  somewhat  interesting  part. 
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What  thus  happened  in  Vermont  in  the  eighteenth  century 
was  little  more  than  a  recurrence  of  what  had  happened  in  the 
older  and  larger  world  of  England,  nearly  a  thousand  years 
before. 

Macauley  has  explained,  iu  the  introduction  to  his  History 
of  England,  how  the  political  constitution  of  that  kingdom  is 
the  crystallization  of  its  political  history.  In  like  manner  the 
common  law  of  England,  instead  of  being  a  code  formulated 
by  the  jurists  of  a  single  age,  is  the  condensation  of  the  history 
of  the  adjudications  of  its  courts;  done  piecemeal  by  the  judges 
during  successive  ages,  and  in  a  great  measure  stUl  awaiting 
further  effort. 

§  8.  Historical  origin  of  the  common  law.-^The  begin- 
nings of  the  common  law  are  lost  in  the  obscurity  of  early  and 
military  ages.  Any  attempt  to  repeat  even  the  substance  of 
what  is  now  known  about  them  would  be  foreign  to  the  pur- 
poses of  this  volume.  It  is  quite  evident,  however,  that  as  far 
back  as  the  early  English  people  possessed  a  history,  they  were 
kept  under  control  by  means  of  some  definite  systems  of  pro- 
cedure; that  the  rights  of  men  to  own  and  possess  land  and 
other  property  in  various  ways  were  well  recognized;  that  the 
country  was  divided  into  districts,  for  the  due  administration  of 
justice;  that  distinctions  among  classes  of  the  people  were 
familiar,  but  that  the  rights  of  each  were  reasonably  well  settled^; 
and  that  courts  existed  wherein  violations  of  such  rights  were 
remedied  or  punished,  in  the  simple  and  somewhat  unconven- 
tional manner  natural  to  an  inartificial  age. 

That  the  essential  principles  of  this  early  English  law  were 
derived  by  inheritance  or  tradition  from  those  earlier  Roman 
lawyers  who,  for  nearly  five  hundred  years,  had  administered 
justice  in  the  island  of  Britain,  is  the  view  of  many  leading 
historians;  and  it  is  quite  evident  that  in  later  centuries  the 
judges  of  English  common  law  courts  drew  extensively  upon 
the  law  of  ancient  Rome,  to  supply  the  omissions  of  their  own 
insular  jurisprudence,  just  as  the  early  jurists  in  Vermont  drew 
upon  the  law  of  the  older  adjacent  States  to  produce  the  same 
result. 
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But  the  control  of  England,  first  under  an  elaborate  des- 
potism though  of  just  and  enlightened  laws;  next  under  the 
rude,  barbaric  freedom  of  a  popular  government;  and  then 
under  an  intricate  system  of  successive  lords  and  lordlings, 
from  the  King  down  to  the  tenant  of  a  few  acres — all  this  must 
seriously  have  interfered  with  the  completeness  of  any  single 
system  of  laws,  and  made  the  actual  jurisprudence  of  the  coun- 
try as  thoroughly  composite  as  its  population,  in  the  ages  during 
which  its  present  system  was  growing  into  life. 

§  9.  Effects  of  the  Norman  Conquest. — ^While  the  change 
in  the  form  of  government  which  took  place  in  A.  D.  1066  intro- 
duced a  new  order  of  things, — a  new  arrangement  of  landed 
property  and  of  ranks  and  conditions  of  men;  a  new  system 
of  courts,  new  modes  of  legal  remedy  and  new  forms  of  pro- 
cedure,— ^yet  the  Norman  Kings,  wisely  designing  not  to  dis- 
turb unnecessarily  the  civic  conditions  of  their  subjects,  soon 
gave  their  sworn  assent  to  the  previously  existing  Saxon  laws, 
and  adopted  the  recognized  customs  of  the  whole  kingdom  as 
the  underlying  jurisprudence  of  the  realm.' 

One  of  these  recognized  customs  was  the  power  of  the 
assembly  of  the  notable  men  of  the  Kingdom  in  making  new 
laws,  or  changing  old  ones,  extending  even  to  settling  the  suc- 
cession to  the  throne,  and  resulting  eventually  in  what  has  been 
often  phrased  as  the  "Omnipotence  of  Parliament." 

A  locality  where  events  of  transcendent  human  interest 
have  occurred  fills  many  minds  with  profound  and  ineffable 
emotion,  although  the  traces  of  such  events  have  long  since 
disappeared.  While  no  single  place,  even  in  England,  has  wit- 
nessed the  entire  growth  of  the  common  law,  yet  one  building 
in  that  country  might  well  be  called  its  cradle,  if  not  its  birth- 
place. That  masterpiece  of  mediaeval  architecture,  "the  great 
hall  of  William  Rufus,"  begun  in  1097,  rebuilt  after  two  fires, 


sWilliam  I  in  1070  took  an  oath  laws  of  the  Kingdom,  particu- 

before  the  Archbishop  of  Can-  larly  those  of  Edward  the  Con- 

terbury  that  he  would  observe  fessor. 
the  good  and  approved  ancient 

11 


§    9  THE   COMMON   LAW. 

and  re-roofed  in  1398,  has  stood  through  all  the  succeeding  ages, 
as  the  one  permanent  emblem  of  the  enduring  structure  of  the 
common  law,  of  which  so  large  a  part  grew  up  within  its  firm 
enclosure. 

Westminster  Hall  was  part  of  the  Old  Palace,  in  that  city, 
where  through  many  reigns  and  generations  it  was  both  the 
assembly  hall  of  the  Parliament  and  the  session  house  of  the 
courts.  Not  only  were  many  famous  trials  by  jury  held  within 
its  walls ;  but  it  is  said  that  down  to  the  erection  about  1828  of 
the  court  rooms  on  its  western  side, — since  removed, — the  sessions 
of  the  higher  courts  of  law  were  held,  at  convenient  places  in 
the  comers  of  that  spacious  room,  where  perhaps  several  benches 
of  judges  might  be  hearing  and  deciding  causes  at  one  time, 
without  hindrance  to  each  other. 

§  10.  The  earliest  law  books. — Long  before  the  Norman 
conquest  there  had  grown  up,  by  common  consent  and  appro- 
bation, certain  forms  of  writs,  which  briefly  stated  the  general 
nature  of  the  causes  of  ordinary  actions.  Combined,  these 
forms,  nearly  two  hundred  in  number,  made  up  the  Register, 
or  Begistrum  Cancellariae,  which  Sir  Edward  Coke*  declares 
to  be  "the  ancientest  book  of  the  law,"  and  "of  greatest  author- 
ity." To  this  revered  and  immemorial  volume  from  time  to 
time  were  added  novel  forms,  by  Act  of  Parlia'ment  or  under 
its  authority. 

For  more  than  two  hundred  years  after  the  Conquest  this 
system  of  administering  justice,  according  to  the  rather  prim- 
itive ideas  of  a  rude,  warlike,  freedom-loving  people,  had  been 
moulded  into  artificial  shape  by  the  astute,  technical  and  more 
highly  cultured  minds  of  the  conquering  rulers,  who  largely 
composed  both  the  legislature  and  the  courts,  before  the  time 
came  when  an  attempt  was  made  to  put  into  language  the 
substance  of  the  whole  body  of  English  law,  as  it  then  existed. 

Some  time  in  the  second  half  of  the  thirteenth  century 
Henry  Bracton  composed,  in  the  Latin  tongue,  an  elaborate 


*See   preface   to    Coke's   reports, 
part  X. 
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treatise  on  the  laws  and  customs  of  England,  which  presents 
a  more  complete  and  systematic  view  of  his  subject  than  any- 
thing that  had  been  produced  before;  and  it  is  especially  inter- 
esting from  the  fact  that,  in  the  next  reign,  began  that  great 
and  sudden  advancement  in  the  structure  of  English  law  which 
has  attracted  the  attention  of  the  greatest  writers  in  more 
recent  times, ''  so  that  this  treatise  exhibits  a  view  of  the  primi- 
tive common  law,  before  legislation  had  greatly  changed  its 
original  principles  and  rules. 

In  those  early  ages,  when  any  scholar  had  a  message  to 
convey  to  his  contemporaries,  or  transmit  to  posterity,  he 
naturally  wrote  it  in  Latin,  as  practically  the  only  recognized 
written  language  of  the  day.  In  the  Latin  tongue  were  then 
recorded  all  the  writs  and  formal  proceedings  of  the  courts, 
aU  the  charters,  statutes,  grants,  conveyances  of  lands,  and 
other  instruments  of  like  importance  and  permanent  design. 
Since  the  French  language,  for  several  centuries,  was  the  speech 
of  the  governing  class,  as  Anglo-Saxon  was  the  speech  of  the 
common  people,  this  language  of  the  upper  classes  naturally 
became  the  current  language  in  which  were  made  the  argu- 
ments of  the  lawyers  and  the  decisions  of  the  courts ;  while  the 
formal  records  of  these  proceedings,  carefully  engrossed  on 
rolls  of  parchment,  were  in  Latin ;  thousands  of  which  are  still 
in  existence,  packed  away  among  ancient  archives  in  the  cap- 
ital of  the  British  Empire. 

The  Commentary  and  the  Abridgment  carry  us  back  to  the 
earliest  ages  of  the  law.  Before  the  decisions  of  the  courts  had 
found  an  abiding  place  in  the  official  records ;  before,  therefore, 
there  were  from  our  modem  standpoint  any  original  authorities 
at  all,  the  commentator  appears  and  tells  us,  in  varied  form, 
what  principles  govern  judicial  action.  More  than  seven  hun- 
dred years  ago,  Ranulph  de  Glanvil,  the  earliest  known  com- 
mentator on  the  common  law,  committed  to  writing  his  views 
on  certain  portions  of  the  subject,  in  which  attempt  he  was 


sHale    Hist.    Com.    Law.    163.   I. 
Blackstone 's  Com. 
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followed  by  others  in  later  ages.  From  these  books,  even  more 
than  from  the  court  reports  themselves,  we  now  derive  our 
knowledge  of  how  the  law  was  administered  in  those  far-oflf 
ages,  and  what  is  our  heritage  from  them. 

§  11.  The  earliest  reports  of  decisions. — ^In  the  early 
part  of  the  fourteenth  century  those  precedents  of  adjudicated 
cases,  which  before  that  time  had  been  preserved  only  by  means 
of  the  Latin  judgment  rolls,  or  in  the  memoranda  of  individuals, 
began  to  be  reported  by  officials  employed  and  paid  for  that 
service,  much  like  the  reporter  of  decisions  in  Vermont  and 
other  States  to-day.  The  reports  produced'  by  them  are  called 
the  "Year-Books";  and  this  seems  to  have  been  one,  though  a 
late  one,  of  the  various  reforms  and  innovations  which  began 
in  the  preceding  century,  and  were  continued  through  that 
succeeding  age  of  grandeur  and  military  glory,  which  made 
England  not  only  a  strong  Continental  power,  but  the  abode 
of  a  united,  liberty-loving  people,  possessed  of  that  strong  bond 
of  union,  a  new  and  growing  common  language. 

While  there  are  decided  cases  earlier  than  the  Year-Books, 
nothing  before  them  shows  the  regular  system  which  they 
inaugurated,  and  kept  up  until  they  ceased,  after  about  two 
hundred  years  of  life.  These  books  were  written  in  the  French 
language  of  that  age,  which  differs  materially  from  modem 
French;  and  many  of  them  have  never  been  translated.  They 
bear  something  the  same  relation  to  the  reported  cases  in  our 
State  reports  that  the  ancient  Latin  rolls  sustain  to  a  modern 
judgment  record  or  judgment  roll;  but  these  early  reports  are 
crude  and  obscure,  as  contrasted  with  the  efforts  of  to-day, 
made  after  centuries  of  continued  practice.  Doubtless,  the  offi- 
cial reporter  was  in  court  listening  to  the  words  which  fell  from 
the  lips  of  counsel  and  the  judges.  The  formality  and  dryness 
of  these  reports  are  ascribed  both  to  the  fonnal  manner  of  court 
procedure  and  to  the  hurried  nature  of  their  composition.  They 
usually  proceed  in  this  way:  the  moving  plaintiff  states  the 
substance  of  his  declaration ;  the  defense  states  the  plea ;  and  so 
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on  until  issue  is  joined ;  the  verdict,  if  any,  is  recited ;  the  court 
frequently  breaks  in  with  an  observation;  and  at  last  decides 
the  case,  very  likely  by  the  brief  statement  of  some  then  accepted 
legal  principle,  which  in  our  age  has  become  historic.  For  such 
reasons  these  ancient  precedents  may  become  intensely  interest- 
ing, as  showing  how  judges  were  seeking  and  finding  justice 
between  man  and  man,  four  to  seven  hundred  years  ago,  in 
accordance  with  the  same  principles  which  we  still  recognize, 
and  are  now  applying  to  the  vastly  wider  and  more  compli- 
cated questions  of  to-day. 

This  system  of  official  reporting  continued  down  to  about 
1544,  when  for  some  one  or  more  of  various  conjectured  reasons 
it  came  to  an  end.  Prom  that  time  until  the  year  1865,  the 
English  courts  had  no  officially  appointed  persons,  charged 
with  any  duty  to  the  public  to  preserve  these  memorials  of  the 
growth  of  the  common  law. 

§  12.  Individual  reporters. — But  even  while  these 
ancient  court  reporters  were  performing  the  duties  of  their 
office,  it  seems  to  have  been  the  usage  of  ambitious  students  of 
the  law  to  attempt  reporting  with  their  private  pens.  Some 
such  efforts  are  still  extant,  as  in  the  "Centuries"  of  Jenkins, 
part  of  which  were  noted  down  by  different  hands,  many  cen- 
turies before  that  stubborn  old  royalist,  Judge  Jenkins,  ever 
saw  the  light. 

These  private  efforts  were  as  various  in  form  as  the  diver- 
sities of  their  source  might  make  them;  each,  serving,  perhaps, 
the  purposes  which  the  author  deemed  most  important. 

The  uses  of  a  published  law  report  are  two-fold.  It  serves 
the  needs  of  the  profession  and  the  world  as  a  precedent  for 
future  adjudication,  while  enabling  the  parties  and  their  coun- 
sel to  see  that  all  their  claims  have  been  duly  considered,  and 
not  denied  without  apparent  reason.  To  the  latter  end  a  fuller 
chain  of  reasoning,  a  greater  wealth  of  argument  and  illustra- 
tion, is  needed  than  to  the  former.  Judges  who  held  their 
offices  under  Plantagenet  kings,   and  who   seldom   adjudged 
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except  at  Westminster,  were  naturally  less  apt  to  respect  the 
latter  use  than  are  American  judges,  who  sit  by  virtue  of  elec- 
tions more  or  less  popular,  and  who  adjudicate  among  their 
neighbors  and  constituents. 

Whatever,  too,  may  have  been  the  scope  of  the  oral  opinions 
as  delivered,  the  reports  of  them,  gathered  in  those  ante-steno- 
graphic days,  could  not  but  differ  widely  from  like  productions 
in  our  own  age.  Most  of  them  were  as  notably  condensed  as 
the  reports  of  some  modem  courts  are  diffusive.  The  cases 
which  they  record  were  heard  in  banc  upon  the  simple  record. 
With  a  parchment  roll,  stating  in  mediaeval  Latin  the  plead- 
ings and  the  verdict,  if  there  were  one,  the  question  usually 
was  if  the  party  were  entitled  to  recover.  Sometimes  the  case 
would  turn  on  the  niceties  of  pleading,  sometimes  on  the  proper 
usage  of  the  Latin  tongue,  and  often  on  what  this  generation 
calls  the  merits. 

From  the  time  when  the  Year-Books  ended,  however,  there 
was  no  lack  of  private  reporting ;  and  competition,  perhaps,  did 
more  to  make  this  service  perfect  than  official  employment  and 
fixed  salaries  had  done.  Many  of  the  private  reporters  were 
lawyers  of  learning  and  distinction ;  others  were  not ;  and  some 
deserve  no  tributes  whatsoever  of  respect. 

§  13.  Methods  of  reporting.^We  may  conceive  of  the 
busy  lawyers  in  those  days ; — of  James  Dyer,  Edmund  Plowden, 
Francis  Moor,  George  Croke,  Henry  Yelverton  and  many 
others,  some  of  whose  names  and  works  alike  have  vanished, — 
sitting  around  the  benches  of  those  ancient  courts,  to  catch  the 
drops  of  legal  wisdom  which  fell  from  the  judges'  lips.  QuiU 
in  hand,  they  noted  down  the  facts  of  the  several  eases,  as  they 
caught  them  from  the  reading  of  the  Latin  rolls.  Some,  more 
careful,  copied  or  examined  the  rolls  themselves,  and  saved 
their  copies  as  a  valuable  remembrance.  Their  memoranda 
generally  contained  a  concise  statement  of  the  vital  facts  in 
each  case,  and  of  just  what  the  court  decided,  with  the  date, 
the  term,  and  the  personnel  of  the  court  itself. 
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Sometimes,  however,  the  reporter,  in  his  scholarly  leisure, 
or  in  the  wealth  of  his  learning,  enlarges  his  memoranda  into 
a  disquisition  on  the  law.  Sometimes,  when  the  reporter  had 
become  a  judge,  the  second  purpose  of  judicial  opinion  entered, 
and  perhaps  he  tells  us  how  he  dissented  from  his  brethren  of 
the  court,  and  gives  his  reasons  why.  But  the  reporting  law- 
yer, noting  decisions  for  his  own  use  in  the  daily  forensic  battle, 
had  no  such  need.  He  tried  to  state  results  and  not  processes, 
to  note  down  the  what,  rather  than  the  why.  Reasons  must 
indeed  to  some  extent  be  stated,  for  a  case  might  turn  on  one 
of  a  dozen  errors  or  exceptions;  but  he  generally  drew  the 
line  at  including  legal  inferences  and  excluding  trains  of  rea- 
soning. His  work  might  well  be  called  a  miniature  picture  of 
adjudicated  law,  or  a  map  of  the  ground  over  which  the  court 
had  travelled.  It  did  not  and  could  not  save  a  reference  to 
the  rolls  at  large,  where  he  would  gain  a  more  full  conception  of^ 
the  subject ;  but  it  served  him — and  in  succeeding  ages  it  served 
the  courts  themselves — as  something  more  than  an  index  to  the 
records;  for  it  gave  them  the  gist  and  point  of  the  decision, 
which  could,  perhaps,  be  only  guessed  at  from  the  rolls. 

The  working  lawyer  often  arranged  his  memoranda  of 
decisions  in  the  order  of  their  subjects."  He  was  familiar  with 
the  great  abridgments  written  by  Bracton  and  his  successors, 
which  had  for  centuries  formed  the  body  of  the  law.  Sometimes 
he  may  have  noted  his  recent  cases  upon  the  margin  of  a  well- 
thumbed  manuscript  of  Bracton,  which  perhaps  his  ancestors 
had  owned.'' 

From  the  study  of  these  office  memoranda,  carefully  handed 
down  by  master  to  pupil,  and  which  formed  a  part  of  the  mys- 
tery of  their  craft,  came  great  and  comprehensive  lawyers,  like 
Coke  and  Hale.     No  easy  road  to  learning,  in  the  nature  of 

6See  the  published  reports  of  Sal-  ^BTacton's  treatise  was  first  print- 

keld,  and  of  Brayton,  in  "Ver-  ed    in    1589,    more    than    three 

mont.      An    indication    of    the  hundred    years     after    it     was 

probable  system  of  those  days  written, 

may  be  found  in  Cro.  Car.  p. 
117,  where  the  judges  grouped 
all  the  adjudications  on  the 
point  of  words  constituting 
treason. 
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commentaries,  treatises  and  formal  codes,  existed  then.  Only 
the  Year-Books  and  the  Abridgments,  the  manuscript  memo- 
randa, passing  from  hand  to  hand,  and  the  daily  lesson  in  the 
court  itself.  Little  thought  those  note-takers,  obscurely  plod- 
ding at  their  work,  that  in  a  still  later  age  their  quiet  labors 
would  take  a  place  in  the  history  of  their  nation,  when  legal 
counsel,  learned  in  the  law,  and  relying,  among  other  things, 
on  the  evidence  of  just  such  notes,  came  to  advise  John  Hamp- 
den to  defy  the  royal  will,  by  resisting  the  ship-money  writs 
of  Charles  the  First.* 

§  14.  Instances  of  individual  reporters. — Among  the 
early  individual  reporters,  the  names  of  two  retain  a  reputa- 
tion which  extols  their  fame  somewhat  beyond  their  fellows. 
Coke  and  Croke,  both  Justices  of  the  King's  Bench,  both  warm 
and  loyal  supporters  of  their  kings,  passed  through  their  lives 
with  very  unequal  fortunes.  The  quiet,  happy  and  almost 
uneventful  history  of  the  one  contrasts  most  vividly  with  the 
brilliant,  unlucky  and  disappointed  life  of  the  other. 

The  reports  of  these  two  contemporaries  present  as  great 
a  contrast  as  their  lives  and  fortunes.  Eival  schools  of  legal 
science  might  choose  them  for  their  patrons.  Coke,  running 
over  with  the  exuberance  of  his  learning,  fills  his  book  with 
resolutions  of  the  court, — often  suspected  of  being  the  imagi- 
nation of  his  own  brain, — and  deals  in  broad  and  copious  gen- 
eralities. His  mind  spreads  out,  beyond  the  exigencies  of  the 
case  in  hand,  and  gives  us  the  law  as  he  thinks  it  ought  to  be, 
for  the  benefit  of  generations  yet  to  come. 

Croke,  in  contrast,  gives  us  the  close  and  technical  details 
of  a  crowded  mass  of  cases.  He  spends  no  time  over  the  reso- 
lutions of  the  court,  but  narrates  the  facts;  hard,  close,  con- 
centrated and  dry.  The  gist  and  the  meat  of  the  case  is  there; 
no  long  display  of  argument,  no  generalities  concerning  cases 
not  before  the  court,  no  moralizing  upon  the  value  of  this  case ; 
but  he  tells  just  how  the  question  stood,  and  why  or  on  what 
authority  the  court  adjudged.    No  doubts,  such  as  are  left  by 

sSee  3  State  Trials  836-1315;  Cro. 
Car.  534,  601. 

18 


INDIVIDUAL  EEPOBTEES  §    15 

Dyer  and  Latch,  exist  after  reading  his  reports,  as  to  what  was 
the  court's  view  and  which  the  counsel's;  but  if  the  case  was 
actually  decided,  he  makes  it  plain  just  how  and  why. 

§15.  The  common  law  in  America. — This  scanty  epitome 
of  history  perhaps  may  serve  to  show  the  general  reader  from 
whence  the  common  law  came,  how  it  was  developed,  and  how 
its  principles  have  been  preserved. 

After  the  habit  of  living  under  such  a  system  of  laws  had 
become  a  second  nature  to  the  Englishman,  in  an  age  which  was 
alive  with  events  that  served  to  intensify  this  habit  and  call 
attention  to  these  sources  of  the  law,  he  emigrated  to  America, 
bringing  with  him,  as  he  understood  it,  this  same  English  com- 
mon law.  In  some  instances  a  controlling  motive  for  his  emi^ 
gration  was  a  desire  to  enjoy  the  blessings  of  the  old  common 
law,  free  from  the  inflictions  and  restrictions  which  the  Par- 
liament was  imposing  upon  those  who  stayed  at  home. 

Whatever  the  diversity  in  their  colonial  organization,  nearly 
every  one  of  the  thirteen  American  colonies  was  accorded 
all  the  rights  and  privileges  of  British  bom  subjects,  and  the 
benefit  of  the  common  law  of  England,  so  far  as  applicable  to 
their  local  situations. 

It  was  a  familiar  English  notion  that  each  locality  might 
enjoy  special  practices  and  customs,  having  the  force  of  laws; 
and  the  isolated  situation  of  the  American  colonies  served  to 
emphasize  the  claim.  It  was  left  to  their  local  courts  to  decide 
what  part  of  the  common  law  was  applicable  to  the  local  situa- 
tion ;  so  that  a  difference  of  interpretation  in  the  colonies  neces- 
sarily arose. 

In  March,  1778,  the  first  Vermont  Legislature  sat  in  Wind- 
sor; and  among  other  acts  a  bUl  was  presented  by  the  Execu- 
tive Council,  relative  to  establishing  the  common  law  of  Eng- 
land as  the  law  of  this  State,  which  bill  being  read  and  debated 
was  put  to  vote  and  passed  in  the  afSrmative.* 

sSlade's    State    Papers,    p.    364.  law,    that    no   member    of    the 

Governor  and  Council,  Vol.  1,  p.  Executive  Council,  and  probably 

246.     It  is  worth  noting,  as  an  no  member  of  that  legislature, 

evidence  of  the  universal  popu-  was  an  attorney  at  law. 


lar  appreciation  of  the  common 
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In  March,  1779,  the  same  statute  was  re-enacted  with  a 
slight,  though  important  variation,^"  and  the  same  enactment 
has  been  continued  with  still  further  variation  in  all  subsequent 
revisions,  appearing  now  in  Sec.  1221,  of  the  Public  Statutes 
of  1906. 

When  the  various  colonies  became  independent  States,  they 
also  adopted  the  common  law  as  their  rule  of  general  guidance ; 
some  expressly  adopting  the  earlier  English  statutes,  and  some 
settling  their  applicability  by  a  course  of  decisions  in  jthe 
Courts.^^  A  divergent  group  of  "Common  Laws"  in  the  sev- 
eral United  States  arose  thus  from  the  very  naiture  of  this 
process;  and  in  later  years  the  principles  of  Chancery  juris- 
prudence, sometimes  by  statute,  sometimes  by  analogy  or  by 
custom,  have  been  commingled  with  the  principles  of  Common 
Law,  until,  in  nearly  every  American  State,  the  rights  and 
duties  of  its  citizens  depend  upon  a  body  of  ideas  derived  from 
all  these  sources  in  varying  proportions.  Bach  State  now  has 
its  peculiar  legislation,  and  not  less  those  peculiar  legal  doc- 
trines which  its  courts  have  settled,  but  which  are  yet  as  dis- 
tinct from  and  often  as  contradictory  to  the  similar  doctrines 
of  its  neighbors  as  if  they  had  not  been  derived  by  inference 


io"Be  it  enacted,  etc.,  that  the 
common  law,  as  it  is  generally 
practised  and  understood  in  the 
New  England  States,  be  and  is 
hereby  established  as  the  com- 
mon law  of  this  State. ' '  Slade  's 
State  Papers,  p.  288.  See  State 
V.  La  Forrest,  71  Vt.  311;  In 
re  Carney,  71  Vt.  501  (509). 

"The  English  Statutes  passed  be- 
fore Oct.  1,  1760,  for  the  alter- 
ation and  explanation  of  the 
common  law,  not  repugnant  to 
the  Vermont  constitution  nor  to 
any  act  of  its  legislature,  and 
applicable  to  the  local  situation 
and  circumstances  of  the  State, 
are  incorporated  into  the  com- 
mon law  of  Vermont,  and  form 
a  part  thereof,  by  virtue  of  the 


statutes   adopting   the   common 
law  in  this  State.    It  is  for  the 
courts  to  adjudge  how  far  these 
English  statutes  are  applicable 
to  our  local  situation  and  cir- 
cumstances.   See  Vermont  Stat- 
utes of  1779;  1783;  1787;  1797 
Com.    V.    Leach,    1    Mass.    59 
Com.  V.  Knowlton,  2  Mass.  530 
Sackett  v.  Sackett,  8  Pick.  309 
Boynton  v.   Bees,  9  Pick.  528 
CoUey    V.    Merrill,    6    Me.    50 
Wilcox  V.  Cheviott,  92  Me.  239 
State  V.  Eollins,  8  N.  H.  550 
State  V.  Moore,  26  N.  H.  448 
Bishop  V.  Tripp,  16  B.  I.   198 
Strong's  case,  Kirby  345;  Fitch 
V.   Brainard,   2  Day   163;   Card 
V.  Grinman,  5  Conn.  164;  Clem- 
ent   V.    Graham,    78    Vt.    290, 
300-3). 
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and  analogy  from  the  common  fountain  of  the  English  Common 
Law. 

Nevertheless,  it  may  be  said  that  out  of  all  this  confusion 
one  may  find  a  Common  Law,  still  existing,  which  is  ascertain- 
able and  worthy  of  pursuit.  A  common  usage  throughout  the 
English-speaking  world,  applies  to  legal  subjects  certain  com- 
mon methods  which  in  their  origin  are  distinctly  English,  how- 
ever much  they  may  have  borrowed  or  assimilated  from  other 
sources.  The  way  of  looking  at  the  rights  of  men  to  their  lives, 
liberties  and  property;  the  modes  of  remedy;  the  great  funda- 
mental maxims  which  regulate  the  dealings  of  man  with  man, 
bear  a  substantial  likeness  wherever  the  English  tongue  is 
spoken;  so  that  the  legally  trained  traveller  will  feel  at  home, 
whether  he  views  the  administration  of  justice  in  the  London 
Law  Courts,  or  at  some  county  seat  among  the  Eocky  Moun- 
tains. 

To  this  Common  Law,  the  principles,  rules  and  customs 
peculiar  to  all  or  nearly  all  of  English-speaking  peoples,  a  per- 
son must  in  these  days  refer  when  he  seeks  to  study  any  gen- 
eral topic  of  the  Law.  It  still  forms  the  ground  work  of  the 
legal  structure  in  nearly  every  government  of  English  origin. 
"When  codes  and  statutes  and  express  adjudications  fail  to 
answer  a  question  in  dispute,  the  persons  interested  immediately 
turn  to  this  law ;  and  far  from  being  a  last  resort  or  an  unusual 
incident,  it  affords  a  guidance  in  nearly  half  the  cases  pre- 
sented to  the  courts.  The  nature  of  this  law,  therefore,  merits 
a  close  study  and  careful  thought. 

§  16.  The  unwritten  common  law. — The  common  law  of 
England  has  been  called  unwritten,  not  because  its  concrete 
examples  have  never  been  set  down;  not  because  its  rules  and 
principles  have  never  been  expressed  in  words,  so  far  as  they 
have  been  applied,  but  because  the  nature  and  the  method  of 
its  analogies  have  been  supposed  to  defy  all  formulation.  It 
is  not  confined  to  express  adjudication.  If  the  duties  of  courts 
were  to  decide  only  those  causes  which  are  just  like  causes 

21 


§    16  THE  COMMON  LAW 

already  decided ;  which  are  exactly  covered  by  statutory  rules 
or  formulated  principles,  their  labors  would  be  light;  for  all 
such  causes  are  generally  settled  in  lawyers'  chambers,  and 
never  come  to  hearing.  But  the  courts  sit  to  hear  causes  whicb 
are  more  or  less  new;  unlike  anything  which  ever  came  up 
before;  outside  anything  which  the  legislator  had  in  mind 
when  he  framed  the  statute, — which  may  or  may  not  give  a 
rule  for  the  occasion.  The  unwritten  common  law  differs  from 
the  written  statute  in  having  the  capacity  to  extend  itself  into 
the  uncontemplated ;  whereas  the  written  law  can  only  apply  to 
the  contemplated  and  known, — ^resulting  often  in  the  most 
refined  mischief  when,  by  the  irony  of  fate,  it  comes  to  be 
extended  further. 

The  fiction  has  sometimes  been  suggested  that  the  rules 
and  principles  of  the  unwritten  law  were  supposed  to  be  con- 
cealed somewhere,  awaiting  the  coming  of  modem  invention 
to  bring  them  to  the  light.  The  wonderful  nineteenth  century 
of  expanding  thought  in  many  fields  cast  heavy  burdens  upon 
this  system  inherited  from  the  centuries  before. 

But  the  old  and  thoroughly  English  notion  entered,  as  in 
all  such  cases,  that  new  things  should  be  treated  as  the  old 
had  been;  that  like  matters  should  be  treated  ia  like  manner; 
and  out  of  this  idea,  by  slow  degrees,  by  faulty  steps,  perhaps, 
but  with  a  certainty  and  solidity  which  have  ennobled  the  age 
we  live  in,  grew  the  vast  and  splendid  structure  of  nineteenth 
century  law,  of  which  we,  in  the  present,  have  become  the  heirs. 

There  is  no  fiction,  however,  nor  any  mystery  about  this 
growth  of  the  Common  Law,  this  capacity  for  extending  itself 
to  the  uncontemplated,  which  distinguishes  it  from  the  statute 
and  its  variety,  the  code.  New  cases  arise,  and  the  judges  before 
whom  they  come  apply,  in  their  best  wisdom,  the  old  and 
familiar  but  elastic  principles,  laying  them  down  so  broadly  as 
to  include  the  case  in  hand.  Sometimes  it  will  happen  that  two 
courts  will  approach  the  same  facts  from  opposite  sides.  Each 
will  thus  enlarge  the  boundaries  of  a  well  accepted  rule,  until 
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by  inference  from  premises  conceded  alike  by  both,  they  will 
reach  results  entirely  inconsistent.  The  enlarged  rules  are 
thus  presented  to  the  great  tribunal  of  the  legal  world.  Those 
which  are  accepted  by  the  common  approbation  of  legal  minds, 
become  a  part  of  that  comprehensive  Common  Law  to  which 
allusion  has  been  made.  Those  rejected  by  the  same  great  tri- 
bunal may  remain  the  settled  law  of  a  local  jurisdiction,  perhaps 
to  flourish  as  an  idiosyncracy  of  the  Court  and  State,  perhaps 
to  be  overruled  in  time  or  silently  ignored. 
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CHAPTER  III. 
EQUITY. 


§  17.  Division  of  English  law  into  two  systems.^ — A  pecu- 
liar and  to  some  minds  an  unfortunate  feature  of  English  law 
is  its  division  into  two  separate  systems,  frequently  known  as 
Law  and  Equity: — as  if  the  purpose  of  all  law  were  not  to  do 
equity,  in  its  general  sense  of  justice,  but  that  an  additional 
legal  system  had  to  be  called  in  for  the  better  furtherance  of 
that  end. 

The  cause  of  this  separation  is  historical  rather  than  logical 
— no  other  body  of  legal  doctrine  possessing  such  a  feature ;  but 
the  distinction  exists  so  completely  that  even  positive  enact- 
ments have  not  always  been  able  to  blend  the  two  systems,  which, 
having  been  kept  apart  for  so  many  ages,  do  not  readily  com- 
bine. 

Equity,  however,  seems  to  have  been  more  a  development 
of  the  common  law  than  a  new  creation,  since  many  of  its  lead- 
ing principles  can  be  traced  back  to  certain  of  the  ancient  writs ; 
and  its  methods  of  procedure,  as  will  be  seen,  were  after  all  the 
outgrowth  of  methods  which  were  known  to  the  early  English, 
but  applied  in  a  different  way. 

The  frequently  quoted  maxim  that  "Equity  follows  the 
law"  means  that  it  is  never  opposed  to  the  common  law,  tho 
it  may  often  go  beyond  it;  and  the  difference  between  them 
was  that  procedure  in  equity  sometimes  allowed  for  a  larger 
measure  of  justice  than  the  contracted  scope  of  the  common 
law  would  permit.     Its  principles  were  those  of  the  common 


iThe    topics    of    equity    jurispru-  ty:    Chap.    IX   of    the    general 

deuce,  discussed  in  this  volume,  principles  of  equity  procedure: 

are  divided  between  three  chap-  and   Chap.   XIX   of   the   forms 

ters.     Chap.   Ill  treats   of   the  most    commonly    used    in    the 

historical  development  of  equi-  Vermont  Court  of  Chancery. 
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law,  freed  from  the  fetters  by  which  that  had  come  to  be  con- 
strained, more  by  its  ancient  procedure  than  by  its  substantive 
provisions. 

§  18.  Historical  Origin  of  Equity  Jurisprudence. — ^In 
America,  in  the  twentieth  century,  the  precise  history  of 
this  division  of  the  law  is  far  less  weighty  than  its  existing 
nature  and  the  results  which  flow  therefrom.  Antiquarians 
may  tell  us  that  an  officer  known  as  the  Chancellor^  existed  as 
far  back  as  the  time  of  King  Alfred,  and  that  his  successors, 
with  the  same  title,  held  a  like  position  in  the  courts  of  the 
Norman,  Plantagenet  and  Tudor  kings,  and  their  successors. 
English  chancellors  were  public  officers,  charged  with  important 
duties,  for  ages  before  they  began  to  hold  a  court.  One  of  those 
duties  was  to  keep  the  royal  seal  and  affix  it  to  documents  proper 
for  such  use,  including  the  writs  which  all  suitors  after  the 
Norman  conquest  were  obliged  to  purchase  before  suing  in  the 
king's  courts. 

All  justice  in  those  times  necessarily  proceeded  from  the 
king,  without  whose  express  authority  no  court  could  act. 
Instead  of  a  general  power  to  hear  and  decide  all  causes,  or  all 
of  a  certain  sort,  the  Norman  method  was  to  empower  the  court 
in  the  particular  instance,  to  hear  the  parties  and  decide  their 
controversy. 

The  Chancellor's  office  thus  came  to  be  called  "The  great 
Shop  of  Justice";  for  without  a  writ  issuing  therefrom,  empow- 
ering some  court  to  hear  and  decide  a  particular  cause  of  action, 
that  court  would  have  had  no  jurisdiction  to  hear  that  cause. 
The  office  was  open  at  all  times  in  the  year  and  on  equal  terms 
to  all  subjects  who  could  pay  the  legal  charges,  which  formed 
a  desirable  part  of  the  revenues  of  the  crown. 

A  party  seeking  legal  relief  would  be  referred  to  the  chan- 
cellor, to  whom,  perhaps,  he  might  personally  tell  about  the 


2The  name,  or  title  of  Chancellor  were    retained,    with    different 

is  of  great  antiquity.     Origin-  degrees   of  dignity  and  power, 

ally  a  recording  oflScer  attached  in   nearly  every   State   of  Me- 

to  the  court   of  a  Eoman  em-  diaeval  and  Modern  Europe. 
peror,   the  title   and   the   oflioe 
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wrong  he  claimed  to  have  sustained,  for  which  he  desired  a 
remedy.  Upon  this  the  chancellor  framed  a  writ  applicable  to 
the  complainant's  case,  according  to  the  precedents  which  had 
come  down  from  a  remote  antiqmty.  When  this  had  been  long 
the  practice,  such  a  variety  of  forms  had  been  devised  that  in 
ordinary  cases  there  was  no  need  to  exercise  much  judgment; 
and  the  work  of  issuing  these  writs  by  copying  from  the 
approved  precedents  was  delegated  to  young  ecclesiastics,  or 
Clerks,  employed  in  that  office. 

The  nature  of  an  ancient  writ  is  explained  elsewhere,  and 
it  wiU  be  noted  that  it  remotely  resembled  a  Vermont  writ,  in 
containing  a  suggestion  of  what  might  now  be  called  a  decla- 
ration ;  so  that  there  had  to  be  as  many  different  forms  of  writs 
as  there  were  of  different  kinds  of  actions,  instead  of  there  being 
but  one  form  of  writ  which  might  cover  every  sort  of  applica- 
tion which  a  suitor  might  desire  to  make. 

Writs  having  thus  come  into  existence  at  a  very  early 
period,  in  recognized  forms  and  phraseology,  the  difficulty  of 
extending  them  to  new  conditions  became  considerable,  in  spite 
of  that  legislative  enactment  in  A.  D.  1285,^  which  gave  to  the 
clerks  in  chancery  the  power  of  framing  new  writs  to  meet  new 
demands,  and  thus  gave  rise  to  the  form  of  the  action  on  the 
case. 

§  19.  Inadequacy  of  common  law  remedies. — The  ancient 
Saxon  customs  were  based  on  the  freedom  of  a  liberty-loving 
people,  who,  tho  they  kept  slaves,  made  laws  for  freemen.  They 
kn^w  that  certain  acts  were  wrong;  but  they  deemed  it  little 
better  than  slavery  for  a  freeman  to  do  anything,  however  just 
and  honest,  upon  compulsion.  They  therefore  provided  money 
penalties  for  violations  of  legal  right;  and  punishments,  often 
seA'ere  and  cruel,  for  injuries  which  could  not  be  otherwise 
made  good.  If  a  man  wounded  another,  he  must  pay  the 
money  value  of  his  wrong.  If  one  man  had  wrongfully  pos- 
sessed himself  of  another's  land,  the  Saxon  judges  made  him 


S13  Bdw.  1.  c.  84. 
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give  it  up ;  but  if  he  had  merely  agreed  to  sell  his  land  to  another 
and  then  refused  to  do  it,  the  Saxon  common  law  knew  of  no 
remedy  except  a  payment  for  the  loss  sustained.* 

This  seemed  inadequate  to  the  Norman  jurists,  trained  in 
the  doctrines  of  the  civil  law,  which  recognized  the  specific 
performance  of  contracts;  a  notion  which  seemed  so  eminently 
just  and  proper  that  it  did  not  seem  right  to  permit  the  cus- 
toms, however  solemnly  sanctioned,  of  a  rude  and  semi-bar- 
barous people  to  stand  in  the  way  of  enforcing  what  they  called 
common  honesty,  by  making  a  person  do  as  he  had  agreed. 

If  the  chancellor  had  remained,  as  he  was  at  first,  a  mere 
administrative  ofBcer,  he  and  his  clerks  might  have  contented 
themselves  with  drafting  new  writs  to  assert  new  legal  liabiH- 
ties,°  leaving  their  enforcement  to  the  duly  constituted  judges 
of  the  land,  who  might  have  done  this  with  substantial  justice, 
though  doubtless  in  strict  accordance  with  the  Saxon  laws, 
unless  Parliament  had  seen  fit  to  enlarge  them  by  the  addition 
of  other  methods  such  as  the  chancellors  later  introduced. 


§  20.    Chancery  jurisdiction  fostered  by  royal  ambition. 

— But  there  were  kings  whose  ambition  tended  to  encroach  upon 
the  recognized  liberties  of  the  people,  whose  rights  they  had 
sworn  to  protect,  according  to  the  ancient  Saxon  laws  and  cus- 
toms; and  there  were  chancellors,  appointed  by  those  kings, 
whose  birth  and  education  had  been  in  foreign  lands,  and  whose 


*By  the  eommon  law  every  agree- 
ment, without  any  proper  con- 
veyance to  transfer  the  right  of 
the  thing  itself,  was  personal; 
and  if  unperformed  the  injured 
party  could  only  recover  dam- 
ages, but  had  no  remedy  to  com- 
pel the  conveyance  of  the  thing 
itself.  This  was  thought  to  be 
less  than  complete  justice,  and 
on  this  ground  the  Chancellor 
inj;erposed.  Penn  v.  Lord  Bal- 
timore, 1  Vesey,  446;  Hall  v. 
Warren,  9  Vesey,  608;  Alley  v. 
Eschamps,  13  Vesey,  338.  The 
earliest  trace  of  chancery  juris- 
diction  in    decreeing   perform- 


ance of  an  agreement  is  said 
to  be  in  A.  D.  1468,  8  Edw.  4; 
4.  b.  "If  a  man  bargained  with 
another  that  he  shall  have  his 
land  *  »  *  and  he  do  not 
make  the  estate,  an  action  upon 
the  case  lies;  »  »  »  but  by 
subpoena  the  chancellor  may 
compel  him  to  execute  the  es- 
tate or  imprison  him."  31 
Henry  7  (A.  D.  1505).  Specific 
performance  and  the  power  to 
punish  for  contempt  have  been 
called  "the  very  right  arm  of 
chancery. ' ' 

OS  Blackstone's  Com.  p.  51. 
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secret  allegiance  was  to  the  traditions  of  their  youth.  Such 
men  naturally  formed  the  most  effective  agents  of  an  encroach- 
ing royal  power.  There  also  existed  then,  as  there  had 
for  more  than  a  thousand  years,  that  vast  and  comprehensive 
treasure-house  of  the  law  of  ancient  Borne,  devised  and  devel- 
oped by  the  greatest  business  nation  of  antiquity,  but  after- 
wards altered  and  moulded  till  it  had  become  a  fit  medium  for 
the  despotism  which  its  framers  liked  to  impose  upon  their 
conquered  colonies.  With  this  imperial  system  the  chancellors 
were  usually  familiar,  by  reason  of  their  early  education,  either 
in  foreign  lands  or  at  the  English  Universities,  and  their  trained 
minds  no  doubt  often  disparaged  the  less  refined,  and  more 
contracted  scope  of  the  English  common  law,  in  contrast  with 
that  great  fountain  of  universal  justice,  upon  which  in  later 
days  the  common  law  judges  have  drawn  so  largely,  but  for  the 
adoption  of  which  the  ancient  English  Register  then  possessed 
no  writ. 

It  was  thus  extremely  easy  for  a  chancellor, — instead  of 
merely  causing  a  new  action  on  the  case  to  be  commenced, — to 
assert  and  assume  such  jurisdiction  as  perhaps  a  too  willing 
king  was  ever  ready  to  grant,  and  to  relieve  some  suitor  by  the 
direct  process  of  a  newly  constituted  court,  which  neither  mod- 
ern statute  nor  ancient  custom  had  created. 

The  chancellor  could  not  issue  execution  upon  any  judg- 
ment he  might  render;  but  he  did  gain  the  power,  thru  the 
exercise  of  the  royal  prerogative,  of  issuing  a  writ  of  injunc- 
tion against  the  so-called  misuse  of  a  judgment  of  a  court  of 
law;  so  that,  for  a  disobedience  of  the  orders  of  this  new  court, 
the  king's  writ  would  issue  against  the  offender's  person,  and 
he  might  be  imprisoned  until  he  made  restitution  of  the  thing 
which  he  had  before  obtained  in  strict  accordance  with  his 
legal  rights,  but  under  conditions  such  that  to  the  moral  sense 
and  conscience  of  a  ehancfeUor,  trained  in  the  Civil  or  Roman 
law,  he  had  obtained  it  without  just  cause. 

§  21.  Origin  of  Chancery  process. — After  the  clerks  in 
chancery  had  been  empowered  to  frame  new  writs  in  extraordi- 
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nary  cases,  one  of  them  invented  the  Writ  of  .Subpoena,*  which 
in  its  nature  was  a  command  of  the  king  addressed  to  a  person, 
against  whom  a  complaint  or  petition  had  been  lodged  with  the 
chancellor,  requiring  him  to  appear,  under  a  penalty,  and 
answer  under  oath  as  to  the  matters  alleged  in  that  complaint. 

At  the  outset,  it  may  have  been  true  that  the  complainant 
had  presented  his  petition  under  the  statute,  expecting  that 
the  clerks  in  chancery  would  frame  him  therefrom  a  proper 
writ  to  a  court  of  law,  in  an  action  on  the  case,  as  they  were 
empowered  to  do;  but  the  chancellor,  perhaps  because  it  gave 
him  less  trouble,  perhaps  for  some  deeper  reason,  adopted  this 
writ  of  subpoena,  returnable  before  himself  as  the  representa- 
tive of  the  King,  instead  of  a  statutory  writ,  returnable  before 
some  court  of  common  law. 

The  law  court  would  have  heard  the  parties  upon  legal 
evidence,  no  doubt,  presumably  before  a  jury,  where  the  plain- 
tiff would  have  been  required  to  prove  his  claims.  The  chan- 
cellor, instead,  compelled  the  defendant  to  answer  the  charges 
under  the  sanction  of  an  oath,  which  had  a  strong  influence  in 
that  superstitious  age.  From  this  invention  we  derive  not  only 
the  name  of  the  original  process  in  chancery,  but  the  origin  of 
the  equitable  doctrine  of  Discovery;  which  is  one  of  the  chief 
heads  of  chancery  law.' 


§  22.  Growth  of  Chancery  jurisdiction. — Such  instances 
illustrate  the  probable  growth  of  equitable  jurisdiction  during 
the  long  transition  period  of  English  history;  and  it  would  be 


^Subpoenas,  in  the  modern  sense, 
were  known  before  that  time, 
as  documents  commanding  some 
one  to  go  somewhere  and  tell 
under  oath  what  he  knew  about 
a  certain  matter.  So  the  chan- 
cellor, instea/d  of  giving  the 
plaintiff  a  writ  to  a  court  of 
law,  issued  a  writ  commanding 
the  defendant  to  come  and  an- 
swer under  oath  ' '  What  do  you 
know  about  these  charges?" 
This  invention  is  ascribed  to 
John  de  Waltham,  who  though 


never  chancellor,  was  Master  of 
the  Eolls  from  about  1383  to 
1394. 
'The  invention  and  use  of  the 
Writ  of  Subpoena  were  deemed 
by  common  law  writers  not 
merely  the  framing  of  a  new 
writ  but  the  beginning  of  a 
new  jurisdiction;  and  as  such 
aroused  great  opposition,  in  the 
House  of  Commons  and  else- 
where, by  those  who  deemed 
the  innovation  subversive  of 
the  liberties  of  the  people. 
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no  new  thing  if  the  encroachments  of  royal  power  and  the 
establishment  of  new  tribunals,  were  made  to  please  the  people 
by  administering  a  higher  quality  of  remedial  justice  between 
man  and  man,*  pursuant  to  more  enlightened  laws,  at  the  same 
time  when  the  rights  of  the  people  to  be  governed  by  their  own 
rulers,  to  make  their  own  laws  and  to  be  judged  by  their  own 
judges,  were  quietly  and  imperceptibly  being  undermined. 

To  many  minds  a  conspicuous  feature  of  English  history, 
from  the  eleventh  down  to  the  siKteenth  century  and  perhaps 
still  later,  is  the  effort  of  foreign  influence  to  acquire  a  con- 
trolling power  over  the  vital  interests  of  the  kingdom,  and  the 
stubborn  resistance  of  the  English  people,  of  all  ranks  and 
classes,  to  such  a  subordination  of  their  lives,  liberties  and 
property  to  any  foreign  domination.  The  details  of  this  exten- 
sive controversy  are  too  vast  and  various  to  be  mentioned  here, 
nor  are  they  entitled  to  any  place,  save  that  the  origin  and 
development  of  Equitable  Jurisdiction  seem  to  have  been  a 
direct  outgrowth  of  this  great  historic  conflict. 

§  23.    Principal  grounds  of  chancery  jurisdiction. — The 

process  of  subpoena,  with  its  attendant  power  of  compelling 
discovery  under  oath,  was  applied  at  an  early  day  to  the  relief 
of  suitors  against  Fraud  and  Accident,  and  later  to  the  proper 
carrying  out  of  Uses  and  Trusts. 

Under  these  general  heads  or  divisions,  chancery  granted 
relief  against  forfeitures  and  penalties,  where  just  compensa- 
tion could  be  given;  in  decreeing  the  specific  performance  of 
agreements,  when  actual  damage  paid  would  not  make  the  party 
whole ;  in  preventing  a  multiplicity  of  actions  at  law ;  in  assist- 
ing defective  conveyances,  and  in  other  situations  of  like  nature, 
when  the  remedy  at  law  would  be  unjust,  inadequate,  circuitous, 
or  ineffectual. 


sSome  of  the  ancient  petitions  to  magnate   so   powerful  that  tht 

the  chancellor  for  equitable  re-  petitioner  can  have  no  adequate 

lief  stated  the  chief  ground  to  remedy   before    a    jury   in    the 

be  that  the  adverse  party  is  a  common  law  courts. 
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The  occasions  for  relief  in  the  court  of  chancery  are  some- 
times classified  under  the  heads  of  (1)  Accident  and  Mistake; 
(2)  Accounting;  (3)  Fraud;  (4)  Infants;  (5)  Specific  per- 
formance; and  (6)  Trusts.  Any  discussion,  however,  of  the 
peculiar  functions  of  this  court  as  now  existing,  would  be  in- 
complete without  mention  of  several  other  topics,  such  as  the 
Foreclosure  of  Mortgages ;  Discovery ;  the  Marshalling  of  Assets 
and  Securities;  Relief  against  Forfeitures;  against  Clouds  upon 
the  Title;  against  Waste  and  Destruction  of  Timber;  Inter- 
pleader; the  construction  of  Wills;  the  Infringement  of 
Patents ;  the  enforcement  of  charges  upon  lands ;  and  the  remedy 
by  Injunction. 

While  this  volume  may  not  call  for  any  full  discussion  of 
these  subjects,  some  further  definition  of  their  meaning  wiU  be 
found  in  the  places  where  they  are  more  fully  mentioned.' 

Fraud  is  one  of  the  chief  branches  as  to  which  Equitable 
jurisdiction  was  originally  applied;  and  notwithstanding  that 
fraud  is  cognizable  at  common  law,  chancery  still  intervenes  in 
proper  cases,  on  the  ground  of  the  inadequacy  of  legal  remedies.^" 

The  jurisdiction  of  the  court  of  chancery  as  to  trusts  prob- 
ably dates  from  the  end  of  the  fourteenth  century.  In  the 
thirteenth  century,  as  early  at  least  as  1279,  Parliament  began 
to  enact  statutes^^  which  forbade  the  conveyance  of  land  to  any 


»Some  writers  Eave  tried  to  sum- 
marize the  peculiarities  of  chan- 
cery jurisprudence  by  saying 
that  while  the  eommon  law,  at 
an  early  period,  adopted  nar- 
row views  and  illiberal  max- 
ims, which  prevented  the  grant- 
ing of  relief  that  ought  to  have 
been  afforded,  the  court  of 
chancery  abated  the  rigor  and 
supplied  the  defects  of  the 
courts  of  law,  without  subvert- 
ing or  contravening  its  general 
principles.  Other       writers, 

Blackstone  among  them,  have 
claimed  that  equity  differs  from 
common  law  only  in  the  mode 
of  trial,  proof,  and  relief;  and 
that  the  courts  of  common  law, 
but  for  political  reasons,  might 


have  extended  to  every  suitor 
the  same  relief  which  the  court 
of  chancery  afforded.  The  ten- 
dency of  modern  innovation,  by 
statute  and  by  common  law  de- 
cision, has  been  to  lessen  the 
difference  between  these  sys- 
tems. Common  law  actions  do 
not  now  fail  when  too  few  or 
too  many  persons  have  been 
joined  as  parties,  nor  when  the 
pleadings  have  not  been  framed 
with  exact  precision;  for  all 
these  things  can  be  amendett 
even   after  trial. 

lOGlastenbury  v.  McDonald,  44 
Vt.  450. 

"Commonly  called  the  "Statutes 
of  Mortmain. ' ' 
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corporation,  for  the  reason  that  such  a  grantee  could  not  render 
the  military  services  then  required  to  support  the  Feudal  ten- 
ures, and  incidentally  perhaps  to  restrain  the  growing  riches 
of  the  clergy.  After  that  the  conveyance  of  land  to  uses  was 
invented;  so  that  one  who  desired  to  give  his  land  for  pious  or 
other  like  purposes  could  convey  it  to  an  individual,  who  would 
be  bound  to  perform  the  feudal  services;  tho  the  real  use  and 
benefit  of  this  land  might  belong  to  some  monastery,  or  to  the 
clerks  connected  therewith,  or  to  some  other  person.^^ 

Another  principle  of  Equity,  wherein  it  assumed  to  modify 
the  rules  of  common  law,  related  to  the  disposition  of  the  sur- 
plus of  a  testator's  estate.  By  ancient  law  the  executors  of 
a  deceased  person  were  entitled  to  keep  for  themselves  what 
ever  of  his  personal  estate  was  left  undisposed  of  by  his  will. 
They  stood  in  place  of  the  testator,  and  received  from  him  the 
legal  title  to  his  personal  property;  so  that,  unless  he  had 


i2ln  such  a  ease  the  courts  of 
common  law  could  lawfully  see 
only  the  legal  title  and  the  ten- 
ure; but  the  chancellor,  through 
his  extraordinary  power,  some- 
times sanctioned  by  the  King 
as  the  fountain  of  all  justice, 
could  compel  the  holder  of  the 
legal  title  under  the  penalty  of 
contempt  of  court,  to  give  the 
benefit  of  the  land  to  the  holder 
of  the  use.  The  chancellor,  thus 
far,  had  apparently  avoided  the 
legislative  prohibition;  but  in 
1538,  the  Parliament  again  act- 
ed, by  passing  the  Statute  of 
Uses,  so-called,  which  "execut- 
ed" every  such  use,  and  made 
the  beneficiary,  or  cestui  que 
use,  the  complete  owner  of  the 
lands,  in  law  as  well  as  in  equi- 
ty; so  that  the  prohibitions  as 
to  corporate  ownership  would 
continue  to  apply.  Then  ingeni- 

'  ous  lawyers  devised  the  scheme 
of  creating  a  second  use,  based 
on  the  first;  that  having  thus 
been  "executed"  by  the  stat- 
ute. This  second  use  was  called 


a  "trust"  to  distinguish  it 
from  the  prior  "  use. "  The  com- 
mon law  courts  held  this  to  be  a 
legal  nullity, — see  Tyrrels  Case, 
Dyer  155  (a) — ^because  a  use 
cannot  be  created  upon  or  after 
another  use.  This  decision  again 
opened  the  door  of  chancery: — 
1  Haddock  Chy.  448;  450;— so 
that  the  situation  remained 
much  as  it  was  before  1538.  But 
historical  events  intervened  to 
change  the  motives  for  legisla- 
tive interference.  The  monas- 
teries were  suppressed;  the  an- 
cient feudal  tenures  have  been 
abolished,  and  the  doctrine  of 
trusts  has  long  been  established 
on  a  legitimate  foundation,  to 
be  regulated  by  legislatures  ac- 
cording to  new  principles,  and 
freed  from  ancient  precedents. 
The  very  name  of  "trust"  has 
a  new  meaning  to  the  modern 
ear,  and  is  generally  applied  to 
a  form  of  ownership  which  has 
but  slight  connection  with  tho 
original  idea. 
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directed  them  to  pay  it  out  for  legacies,  the  residue,  after  pay- 
ing debts  and  expenses,  belonged  to  them. 

Here  the  chancellor  stepped  in  and  applied  the  Equitable 
principle  that  an  executor  might  be  held  as  a  trustee  for  the 
benefit  of  the  next  of  kin,  as  to  such  property  as  a  fair  con- 
struction of  the  will  showed  that  the  testator  had  not  intended 
for  his  executors.^' 


§  24.  Antipathy  towards  chancery. — The  common  law 
judges  tried  to  limit  the  chancellor's  power,  and  held  that  he 
could  not  by  his  decrees  seize  a  person's  lands,  but  could  only 
confine  his  body.^* 

And  they  also  held  that  the  chancellor  could  not  imprison 
for  disobedience  to  a  decree  which  assumed  to  set  aside  a  com- 
mon law  judgment.^' 

Yet,  as  years  went  on,  this  antipathy  of  the  common  law 
courts  melted  away,  as  the  judges  became  convinced  that  there 
were  instances  in  which  the  rigor  and  inelasticity  of  the  law 
might  well  be  relaxed  in  the  interest  of  actual  justice;  so  that 
a  court  of  equity,  if  it  were  to  be  conceded  any  power  at  all, 
might  as  well  have  jurisdiction  to  deprive  the  offender  of  bis 
lands  or  estate  as  of  his  liberty. 

This  antipathy  to  Equitable  jurisdiction  is  somewhat 
curious  as  to  the  phases  thru  which  it  has  passed.  During  the 
long  period  when  the  court  of  chancery  was  gaining  its  foot- 
hold, the  English  judges  and  legislators^*  were  often  inclined  to 
treat  the  Chancellor  as  an  interloper,  holding  an  illegal  court, 
and  meddling  with  rights  and  duties  beyond  his  power.  A  liks 
suspicion  was  also  felt  among  the  English  people,  who  viewed 


isPetit  V.  Smith,  1  Peere  Wms.  7; 
5  Mod.  247;  Foster  v.  Mount, 
1  Vernon,  473;  Ball  v.  Smith,  3 
Vernon  675-6;  Batchellor  v. 
Searl,  2  Vernon  736;  Hatton 
V.  Hatton,  2  Stra.  865;  Nourse 
V.  Pinch,  1  Vesey  Jr.  343; 
Griffith  V.  Eogers,  Prec.  Chan. 
231. 

i^Coloston  V.  Gardner,  1  Cro. 
Eliz.    221. 


isHeath  v.  Eydley,  Cro.  Jac.  335; 
Courtney  v.  Glanvil,  Cro.  Jac. 
343. 

i8In  1353  parliament  enacted  a 
statute  which  forbade  the  ar- 
rest or  conviction  of  any  man, 
or  the  forfeiture  of  his  prop- 
erty without  a  jury  trial  in  a 
common  law  covirt.  See  27  Bdw. 
3.  c.  1  and  4  Henry  4,  c.  33. 
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it  as  another  instrument  for  furthering  the  despotism  of  an 
arbitrary  King;  and  in  America  this  feeling  led  to  delay,  and 
sometimes  to  entire  omission,  in  creating  such  a  court.  But, 
again,  in  some  States  and  even  in  England  itself,  when  court 
procedure  came  to  be  re-organized  in  the  nineteenth  csntury, 
upon  a  basis  considered  distinctly  modem  and  efficient,  the 
rules,  methods  and  procedure  of  the  court  of  chancery  have 
been  given  to  the  courts  of  common  law  even  when  the  functions 
of  the  two  courts  have  not  been  entirely  blended. 

In  other  States  such  blending  has  been  so  complete  that 
there  is  now  but  one  kind  of  court,  which  acts  largely  under 
chancery  procedure,  tho  governed  also  by  the  rules  and  prece- 
dents of  common  law. 

In  recent  times,  and  under  still  existing  conditions  a  new 
form  of  antipathy  has  arisen.  The  writ  of  injunction,  which 
had  its  beneficent  origin  in  the  attempt  of  a  chancellor  to  stay 
the  supposed  injustice  of  a  suitor  who  was  likely  to  prevail, 
thru  the  iron-clad  and  inelastic  procedure  of  a  common  law 
court,  has  been  attacked  in  recent  years  because  it  does  not 
afford  the  opportunities  for  delay  and  elaborate  defences  inci- 
dent to  a  common  law  trial,  as  well  as  because  it  may  transfer 
the  trial  of  certain  disputed  facts  to  the  decision  of  a  single 
judge  instead  of  bringing  the  question  before  a  jury;  and 
because  it  is  thought  to  elevate  the  right  of  possessing  property 
higher  than  the  alleged  right  to  destroy  it  while  engaged  in 
asserting  the  rights  of  the  individual. 

§  25.  Equitable  jurisdiction  in  America. — Whatever 
may  have  been  the  precise  mode  in  which  Equitable  Jurisdiction 
arose,  in  the  time  of  the  Plantagenet,  Tudor  and  Stewart  Kings 
of  England,  the  middle  of  the  eighteenth  century  found  it  well 
established;  and  the  distinctions  between  the  procedure  in  its 
court  and  in  the  courts  of  common  law  existed  so  clearly  that 
it  came  to  the  American  colonies  as  part  of  their  legal  inheri- 
tance from  the  mother  land. 

Equitable  jurisdiction,  therefore,  exists  because  it  arose  in 
England  like  the  Common  Law,  as  a  part  of  the  history  of  that 
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country.  It  exists  in  America  because  the  ancient  methods, 
analogies,  legal  principles  and  processes  of  reasoning  under 
which  we  live  are  such  as  we  have  inherited.  They  are  woven 
into  the  fabric  of  our  legal  system  to  an  extent  such  that  their 
abolition  would  mean  chaos.  Both  legislatures  and  courts, 
recognizing  this  condition,  have  combined  to  accept  it  and  to 
make  the  administration  of  justice  more  simple,  by  engrafting 
reforms  upon  the  system,  as  our  forefathers  left  it,  rather  than 
by  uprooting  what  they  djd  and  substituting  such  crude  replace- 
ments as  untrained  minds  would  probably  devise. 

The  Equitable  system  which  was  known  to  men  of  legal 
learning  at  the  time  of  the  American  Revolution  was  the  prod- 
uct of  the  labors  of  eminent  English  lawyers,  who  for  at  least 
a  generation  had  been  arguing  and  deciding  chancery  causes. 
At  that  time  the  High  Court  of  Chancery  was  an  independent 
tribunal,  distinct  from  the  common  law  courts,  which  had  lost 
their  earlier  antipathy  and  had  come  to  recognize  the  fact  that 
Equity  had  become  a  necessary  element  in  the  existing  legal 
system,  however  different  that  might  have  been  had  mediaeval 
chancellors  and  judges  proceeded  in  a  different  manner  from 
what  they  actually  did. 

Altho  the  Common  Law,  the  law  of  the  mother  country, 
was  esteemed  by  the  early  American  colonists  to  be  a  priceless 
birthright  of  their  English  origin,  ^^  yet  the  system  of  Equity, 
which  had  been  growing  stronger  and  stronger  in  England  for 
more  than  two  hundred  years,  was  not  always  considered  so 
vital  a  part  of  the  judicial  frame  work.  At  an  early  period, 
therefore,  the  colonial  legislatures  began  to  transfer  its  essential 
powers  to  the  ordinary  courts  of  common  law.  For  this  reason 
a  portion,  ctaly,  of  the  original  colonies  had  ever  created  a  dis- 
tinct court  of  chancery,  at  the  time  when  they  became  indepen- 
dent States.  Since  then  New  York,  which  had  a  separate  court 
of  chancery,  has  abolished  it  and  blended  its  powers  with  those 
of  the  courts  of  law;  while  Vermont,  which  for  more  than 
sixty  years  was  without  a  distinct  court  of  chancery,  established 
one,  less  than  ten  years  before  New  York  decided  to  dispense 

I'See  Chap.  IV.  $30. 
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with  the  one  it  already  had.  At  the  present  time  two  States, 
only,  New  Jersey  and  Delaware,  of  the  original  thirteen,  retain 
the  Chancellor  as  a  separate  officer;  tho  probably  in  every 
American  State,  the  system  of  Equity  Jurisprudence  is  recog- 
nized as  something  different  from  that  of  common  law. 


§  26.  Equitable  jurisdiction  in  Vermont. — The  constitu- 
tions of  1786  and  1793,  tho  not  creating  a  court  of  chancery, 
permitted  a  future  legislature  to  do  so,  provided  they  did  not 
make  themselves  the  judges.  From  the  earliest  times,  even 
when  lawyers  were  few,  and  some  prominent  citizens  were  often 
intolerant  of  legal  methods,  the  nature  of  the  difference  between 
coiiiiiTon  law  and  equity  seems  to  have  been  well  understood, 
so  that  actions  and  suits  of  each  kind  were  properly  brought, 
and  the  correct  distinction  was  made  at  every  stage  of  the  pro- 
ceedings.^* 

Equity  causes  were  entered  in  the  Superiour  court,  and  in 
its  successor,  the  Supreme  Court,^°  until  the  creation  in  1839  of 
a  separate  court  of  chancery.^" 

Since  the  organization  of  that  court,  April  1,  1840,  it  has 
had  the  exclusive  original  jurisdiction  of  equity  causes — an 
appeal  lying  to  the  Supreme  court,  in  proper  cases,  as  pointed 
out  in  later  chapters. 


isThe  earliest  known  equity  cause 
in  Vermont  was  entered  at  the 
November  term,  1779,  of  the 
Superiour  court,  held  at  Ben- 
nington. It  was  brought  by 
Gen.  Ethan  Allen  and  Ira  Allen 
against  Levi  Allen,  to  enforce 
specific  performance  of  a  cov- 


enant to  convey  twenty-four 
lots  of  land  in  the  town  of  St. 
Albans,  and  resulted  in  a  de- 
cree for  such  conveyance. 

isActs  of  1786.  Revision  of  1797. 
Chap  IV. 

soEevised  Statutes,  Title  XI. 
Chapter  24.  Sees.   1  to  83. 
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CHAPTER  IV. 

THE  CONSTITUTION. 


§  27.  Beginnings  of  the  Constitutional  idea. — The  para- 
mount written  constitution  is  America's  foremost  contribution 
to  the  jurisprudence  of  the  world. 

To  grasp  the  full  significance  of  this  statement  requires  a 
thoughtful  study  of  its  component  elements,  including  the  man- 
ner of  their  association,  development  and  growth. 

A  complete  study  of  the  growth  of  the.  Constitutional  idea 
would  begin  with  the  dawn  of  human  history  and  trace  thru 
the  centuries  the  steps  that  men  have  taken  to  protect  them- 
selves in  that  age-long  struggle  of  the  weak  against  the  strong, 
which  has  made  up  so  large  a  part  of  what  humanity  has  done 
upon  this  planet.  It  would  also  notice  a  certain  fixed  historical 
belief  in  a  controlling  principle  of  ideal  right,  which  men  can- 
not violate  without  bringing  down  upon  themselves  the  retribu- 
tion of  merited  calamity. 

By  different  nations  and  in  different  ages,  this  controlling 
principle  of  right  has  been  expressed  in  history  or  tradition,  in 
poetry  and  myth.  Its  traces  may  be  seen  in  the  ten  command- 
ments, and  no  less  in  that  inevitable  influence  of  Fate,  which 
dominates  the  old  Greek  tragedies.  The  Hebrew  theocracy  was 
a  government  under  a  constitution,  enforced  and  interpreted  by 
its  Author.  The  paramount  right  of  private  property,  as 
against  the  law-making  and  executive  power,  was  already  recog- 
nized when  Naboth  insisted  on  keeping  his  ancestral  vineyard; 
and  although  a  mal-administration  of  the  criminal  law  of  that 
time  worked  a  forfeiture  of  his  estate,  there  yet  remained  a 
higher  and  unwritten  constitution,  which  could  not  thus  be 
transgressed  without  requital.^ 


11  Kings.   Ch.   31. 
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The  law  of  ancient  Rome,  in  its  distinction  between  the 
Jus  gentium,  or  Universal  law,  and  the  Jus  civile,  contained 
a  trace  of  the  same  primordial  idea.  In  England,  however,  the 
mother  land  of  American  liberty,  one  finds  not  only  the  clearest 
traces  of  early  constitutional  ideas,  but  the  most  orderly  devel- 
opment of  their  practical  expression. 

§  28.  Growth  of  the  English  constitution. — When  Wil- 
liam I.  established  the  Feudal  system  in  the  kingdom,  he  con- 
fiscated the  lands  of  his  armed  enemies  and  compelled  all  others 
to  hold  their  lands  as  his  tenants  by  knight  service,  or  military 
assistance.  There  came  thus  to  be  both  Saxon  and  Norman 
nobles,  whose  mutual  jealousy  for  several  generations  kept  them 
from  insubordination  against  their  kings.  As  time  elapsed, 
however,  the  Normans  became  English  by  birth  and  association, 
and  desired  the  liberties  and  privileges  of  Saxon  times;  so  that 
they  induced  or  compelled  the  kings  to  put  into  writing  those 
historic  guaranties  of  national  liberty  which  still  form  the 
foundation  of  the  English  Constitution. 

These  constitutional  documents  are  the  record  of  victories 
by  the  English  people  in  their  long  fight  for  liberty  against  the 
Crown.  They  mark  the  definite  triumph  of  Anglo-Saxon  notions 
of  law  and  liberty  over  those  Feudal  conceptions  of  popular 
subordination  which  Norman  kings,  and  later  monarchs,  vainly 
tried  to  impose  upon  the  English  people. 

This  English  Constitution  is  not  a  single,  homogeneous 
document,  but  a  group  of  various  charters,  declarations,  reso- 
lutions, precedents,  and  historical  events,  which  impose  limita- 
tions on  royal  and  aristocratic  power.  The  earliest  of  these,  in 
their  original  form,  were  contracts  between  the  sovereign  and 
his  subjects,  and  not,  as  in  America,  the  written  will  of  a  sov- 
ereign people  addressed  to  its  servants,  the  officers  of  the  State, 
defining  and  distributing  their  powers  among  themselves,  and 
prescribing  the  general  frame  of  government.  The  English 
constitution,  however,  lays  a  moral  restraint  upon  those  persons 
who  are  likely  to  violate  the  liberties  of  the  people,  and  is  effec- 
tive more  from  a  sense  of  the  tremendous  power  of  public  opin- 
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ion  than  because  its  restraints  are  expressed  in  words,  or  are 
capable  of  being  enforced  by  the  potent  machinery  of  justice 
in  the  courts. 

Yet  in  England  and  America  alike  the  modes  of  protection 
for  individual  liberty  are  the  same;  and  these  are  very  simple. 
No  person  in  either  country,  by  reason  of  his  office  or  position," 
is  free  from  obedience  and  subjection  to  the  laws ;  but  the  doings 
of  the  government  and  even  of  the  king,— in  the  person  of  any 
of  his  officers, — may  be  questioned  by  any  citizen  or  subject  in 
the  ordinary  courts.  The  Governor  of  an  American  State,  th« 
Judges  of  the  courts, — who  may  lawfully  say  the  final  word  in 
determining  what  is  the  law  of  the  land, —  are  bound  to  obey 
that  same  law  as  completely  as  the  humblest  citizen  f  are  favored 
by  no  exemptions,  save  in  a  few  special  instances,^  and  then 
because  their  public  duties  may  demand  that  their  time  should 
be  unfettered  by  the  cares  which  sometimes  burden  others. 

To  the  minds  of  the  early  English  people,  doubtless,  a  con- 
tract between  the  sovereign  and  his  subjects,  represented  in 
parliament,  seemed  the  strongest  protection  to  their  individual 
liberty  for  which  they  could  ever  hope.  In  still  later  times, 
when  the  increasing  commercial  classes  had  obtained  recogni- 
tion as  a  "third  estate"  in  parliament,  the  rights  of  the  indi- 
vidual seemed  shielded  by  a  double  safeguard,  and  the  common 
law  rule  became  established  that  the  power  of  taxation,  which 
was  already  vested  in  the  parliament,  must  originate  in  the 


2The  peculiar  situation  of  ambas- 
sadors and  their  servants  does 
not  affect  the  general  truth  of 
these  statements. 

3The  typical  American  citizen 
seems  to  be  born  with  the  innate 
belief  that,  altho  some  persons 
may  be  wiser  than  others;  may 
possess  greater  skill,  better 
looks,  more  money,  and  superior 
power  to  benefit  their  fellows; 
yet  that  one  man's  manhood  is 
just  as  good  and  great  as  any 
other's;  so  that  no  man  neea 
abase  himself  before  any  other 
human  being,  by  whatever  ex- 
alted title   called,   or  by  what 


pretensions  dignified.  The  only 
potentate  to  whom  he  must  be 
siibjeet,  is  the  law  of  the  land, 
existing  by  general  public  con- 
sent, and  administered  by  those 
who,  in  the  judgment  of  the 
people  are  best  fitted  to  apply 
that  law  to  the  individual  in- 
stances which  demand  its  appli- 
cation. This  law  must  be  su- 
preme, and  cannot  admit  a 
rival,  neither  in  the  person  of 
any  assumed  potentate,  nor  in 
any  combination  of  persons, 
organized  in  opposition  to  the 
law. 
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House  of  Commons.  As  elsewhere  noted/  the  power  of  parlia- 
ment to  amend  and  vary  the  common  law ;  to  determine  the  suc- 
cession of  the  sovereigns,  as  well  as  the  rights  and  liberties  of 
individuals,  was  subject  to  no  limits  more  definite  than  those  of 
public  opinion,  nor  controlled  by  any  force  more  orderly  than 
that  of  arms. 

Even  then,  however,  a  paramount  common  law  idea  was 
faintly  cropping  out"  that  an  act  of  parliament,  impossible  to 
be  performed,  or  clearly  repugnant  to  common  right  and  reason, 
or  contrary  to  natural  equity,  is  void;  and  of  necessity  the 
determination  of  these  fatal  qualities  lay  with  the  courts. 

Thus  the  struggle  continued  on  behalf  of  the  weak  to  pro- 
tect themselves  against  the  tyranny  and  encroachments  of  the 
strong;  while  each  successful  effort  left  its  lasting  impress  upon 
the  laws  and  institutions  of  the  country. 

The  strong  may  be  such  by  reason  of  their  wealth,  their 
numbers,  their  bravery,  or  their  organization;  while  the  weak 
may  be  the  wealthy  few  or  the  impoverished  many.  Experience 
had  satisfied  the  minds  of  those  who  thought  about  such  things 
that  wrong  does  not  become  right,  even  when  voted  by  over- 
whelming majorities,  or  written  into  the  law  of  the  land  by 
royal  prerogative  and  parliamentary  wisdom. 

When  it  happened,  as  it  did  at  certain  periods  of  English 
history,  that  the  constitutional  safeguards  devised  in  earlier 
ages  did  not  protect  the  weak  against  the  holders  of  temporary 
power,  two  practical  remedies  still  remained  to  the  people. 
They  could  destroy  or  expel  the  offending  sovereigns ;  and  some 
of  the  people  could  emigrate,  as  they  did,  to  more  congenial 
regions  in  America. 


*CtLap.  II,  5   9.  control  it  and  adjudge  such  act 

5" In  many  cases  the  common  law  to    be    void."      Dr.    Bonham's 

will  control  acts  of  parliament  case,  8  Coke  107  (118a);  "Jura 

and  sometimes  adjudge  them  to  naturalia  sunt  inuuntabilia,  and 

be  utterly  void;   for  when  an  they  are  leges  legum."    Day  v. 

act    of    parliament    is    against  Savage,  Hobart   85    (87a);   see 

common   right    and    reason,    or  also:  Foster's  case,  11  Coke  63; 

repugnant,  or  impossible  to  be  Thornby  v.  Fleetwood,  10  Mod. 

performed,  the  common  law  will  115. 
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§  29.  Constitutional  birthright  of  Americans. — The  gen- 
eral principle  of  the  common  law  was  that  when  an  uninhabited" 
country  was  discovered  and  planted  by  English  subjects,  the 
English  law  immediately  became  in  force  over  it,  since  that  law 
is  the  birthright  of  every  subject.  Wherever  they  go  they  carry 
their  laws  with  them,  and  a  new-found  country  is  governed  by 
them;  not  necessarily  by  the  whole  body  of  the  English  law, 
but  by  all  the  laws  applicable  to  their  situation,  and  not  repug- 
nant to  the  local  and  political  circumstances  in  which  they  are 
placed.' 


eMemorandum,  (case  15)  2  Peere 
Wms.  75;  Blankard  v.  Galdy,  2 
Salk.  411;  4  Mod.  215;  Eex  v. 
Vaughan,  4  Burrow,  2500; 
Spragge  v.  Stone,  Cited,  Dougl. 
38;  Gardiner  v.  Fell,  1  Jac.  & 
W.  22  (27)  (30);  Forbes  v. 
Cochrane,  2  B.  &  C.  463;  Hall 
V.  Campbell,  Cowper,  204,  212; 
Eex  V.  Brampton,  10  Bast.  282. 
'Another  theory  of  the  origin  of 
American  juridical  authority 
was  advanced  by  Judge  Zeph- 
aniah  Swift,  of  Connecticut, 
whose  legal  opinions  were  high- 
ly esteemed  by  the  founders  of 
Vermont,  more  than  a  century 
ago.  In  his  theory  the  early 
settlers  of  Connecticut,  having 
purchased  their  lands  from  vari- 
ous grantees  of  the  English 
crown  and  from  the  native  In- 
dians— 'such  at  least  as  had 
survived  the  destruction  of  the 
Pequots  by  Capt.  Mason  in  1637 
— were  under  no  prescribed 
form  of  government.  Too  remote 
from  the  mother  country  to  be 
governed  by  the  laws,  they  had 
to  frame  laws  unto  themselves. 
As  a  body  politic,  they  were 
in  a  state  of  nature,  and  law- 
fully might  establish  such  a 
government  as  they  pleased.  To 
this  end,  they  formed  a  social 
compact — ^the  Fundamental  Or- 
ders of  1639 — under  which  they 
lived  for  many  years,  without 


written  governmental  authority 
from  the  crown,  until  for  satis- 
factory reasons,  arising  from 
expected  protection  and  de- 
fense, they  applied  to  the  Eng- 
lish King  and  received  from  him 
a  charter  in  1662,  which  being 
accepted  by  the  people,  made 
its  form  of  government  effec- 
tive. This  charter  was  the  basis 
of  the  constitution  subsequent- 
ly adopted,  long  after  the  col- 
ony, by  a  course  of  familiar 
events,  had  become  a  sovereign 
State.  The  people,  by  throw- 
ing off  the  authority  of  the 
crown,  and  successfully  resist- 
ing all  efforts  to  restore  it,  be- 
came in  fact  and  Jaw  an  inde- 
pendent State.  By  common  con- 
sent they  accepted  the  form  of 
government  then  existing, 
which  included  the  chartered 
rights  of  the  colony  and  the 
authority  of  the  existing  legis- 
lature to  make  new  laws.  No 
new  adoption  was  thought  to 
be  needed,  of  a  system  and  con- 
dition which  formed  a  part  of 
the  common  life  of  all.  A 
simple  declaration,  in  the  form 
of  a  legislative  statute,  of  the 
rights  and  privileges  of  the 
people,  was  thought  to  be  a 
sufficient  ratification,  at  a  time 
when  men's  minds  were  dwell- 
ing  upon   sterner   things. 
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Blackstone  says,  in  1  Com.,  107,  that  the  American  colonies 
were  not  uninhabited  regions,  but  conquered  or  ceded  countries, 
having  been  obtained  by  driving  out  the  natives,  or  else  by 
treaties.  Therefore,  the  common  law  of  England,  as  such,  he 
says,  had  no  authority  there;  for  being  no  part  of  the  mother 
country,  they  were  distinct,  tho  dependent,  dominions. 

Judge  Story,  however  (Story  on  the  Const.,  p.  99),  doubts 
the  legal  accuracy  of  that  view.  The  European  nations  by 
whom  America  was  colonized,  he  says,  claimed  absolute  dominion 
over  all  the  territories  they  occupied,  by  right  of  discovery  and 
not  of  conquest,  cession  nor  treaty.  The  Indian  title  was 
treated  as  one  merely  of  occupancy.  These  savages  were  not 
considered  to  possess  the  prerogatives  belonging  to  sovereign, 
independent  nations,  but  so  far  as  related  to  their  ownership  of 
the  land,  they  were  treated  like  those  brute  animals  which 
inhabited  the  forests. 

The  pioneers  of  American  settlement,  however,  did  not  rely 
wholly  on  this  unwritten  principle  which,  as  perhaps  they  may 
have  foreseen,  some  University  professor  in  later  ages  might 
explain  away,  and  thus  subvert  their  cherished  liberties  by 
logical  deduction.  On  the  contrary,  they  assumed  to  exercise 
the  rights  of  Englishmen,  and  proceeded  to  act  as  tho  they  had 
them,  untU  that  came  to  be  the  unquestioned  fact.  Of  just 
what  those  rights  consisted  in  America  was  not  quite  so  clear; 
and  the  controversy  which  finally  arose  about  that  question, 
became,  as  all  the  world  knows,  the  most  important  historical 
event  on  this  side  of  the  Atlantic. 

That  the  permanent  settlements  made  by  English  people 
upon  North  American  soil  were  under  the  protection  of  the 
mother  country  was  no  more  than  nature  and  necessity  de- 
manded. The  first  settlement  of  Virginia  in  1607  was  followed 
by  others  that  have  become  entirely  familiar  to  a  public  which 
reveres  its  anniversaries ;  many  of  which  will  recur  within  the 
lifetime  of  the  present  generation. 

The  manner  in  which  from  time  to  time  these  early  settle- 
ments became  established  colonies;  the  way  in  which  they  were 
governed,  the  changes  in  their  boundaries  and  in  their  forms 
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of  law,  are  matters  to  which  historians  have  given  such  full 
attention  that  they  are,  or  may  be,  familiar  to  all  who  desire 
the  knowledge. 

§  30.  Colonial  Governments. — ^With  respect  to  their 
forms  of  organization,  the  thirteen  American  colonies,  which 
combined  to  compose  the  United  States,  have  usually  been 
divided  into  provincial,  proprietary  and  chartered  govern- 
ments.* 

(1)  The  provincial  governments  were  New  Hampshire, 
New  York,  New  Jersey,  Virginia,  the  two  Carolinas,  and 
Georgia. 

(2)  The  proprietary  governments  were  Maryland,  Penn- 
sylvania, and  Delaware. 

(3)  The  chartered  governments  were  Massachusetts, 
Rhode  Island,  and  Connecticut. 

Every  colonial  charter  and  commission,  except  perhaps  that 
of  Pennsylvania,  contained  at  some  period  an  express  declara- 
tion that  all  subjects,  and  their  children  inhabiting  therein, 
should  be  deemed  natural  born  English  or  British  subjects,  and 
should  enjoy  all  the  privileges  and  immunities  thereof;  that  no 
laws  should  be  made  repugnant  to  the  laws  of  England ;  or  that, 
as  nearly  as  might  be,  all  such  laws  should  be  consistent  with 
and  conformable  thereto ;  while  either  expressly  or  by  necessary 
implication  it  was  usually  provided  that  the  common  law  of 
England,  so  far  as  applicable  to  the  local  situation,  should  be 
in  force. 

After  the  Restoration  in  1660  there  was  no  instance  of 
a  colony  without  representation  of  the  people,  nor  any  attempt 
to  deprive  the  colonies  of  their  privilege,  except  during  the 
brief  and  arbitrary  reign  of  James  the  Second. 

The  simple  fact  was  that,  unless  the  proprietors  and  pro- 
moters of  a  new  colony  could  obtain  for  their  people  the  right 
to  enjoy  the  liberties  of  Englishmen,  they  could  not  get  any 


sBy  more  recent  writers  these 
three  classes  have  been  reduced 
to  two. 
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one  to  go  and  settle  on  their  territory;  and  in  those  days  these 
proprietors  had  plenty  of  land  but  the  inhabitants  were  few. 
No  matter  if  the  charter  did  not  at  first  provide  for  these  priv- 
ileges and  safeguards  of  English  liberty,  the  people  even  with- 
out authority  would  organize  some  substitute  for  a  legislature, 
and  proceed  to  make  their  own  laws.  Afterwards,  the  English 
Kings,  especially  William  the  Third,  recognizing  this  existing 
situation,  granted  these  much  desired  privileges  by  express 
charter  or  commission. 

The  early  inhabitants  of  Vermont  were  neither  anarchists 
nor  outlaws.  For  their  lands,  which  they  had  purchased  at 
fair  values,  they  held  what  they  supposed  to  be  legal  titles. 
They  knew  the  need  of  laws  to  protect  their  property  and  persons 
as  well  as  of  schools  and  sermons  to  train  their  minds  and 
elevate  their  souls;  and  they  carefully  provided  for  all  these 
things  at  their  earliest  opportunity. 

Prom  New  Hampshire  they  derived  the  title  to  their  land;° 
from  that  and  the  other  adjacent  colonies  came  their  traditions 
of  rights  and  freedom.  New  Hampshire,  a  royal  province  to 
the  time  of  the  revolution,  enjoyed  the  privilege  of  enacting  its 
own  laws  and  levying  its  own  taxes  by  means  of  a  general 
assembly,  substantially  as  granted  in  1679. 

The  history  of  the  various  efforts  of  early  American  colo- 
nists to  govern  themselves  thru  the  aid  of  written  compacts  and 
constitutions,  has  been  told  by  so  many  learned  and  accurate 
writers  that  it  has  no  claim  to  a  repetition  here.  Prominent 
among  these  efforts,  however,  are  usually  mentioned  the  "May- 


sin  general,  land  titles  in  Ver- 
mont are  derived  from  the  New 
Hampshire  charters  and  from 
those  granted  by  the  State  after 
it  had  assumed  its  own  inde- 
pendence in  1777.  The  title  to 
all  the  land  in  the  State,  how- 
ever, had  originally  been  in  the 
British  Crown,  which  in  1764 
established  the  western  bank 
of  the  river  Connecticut  as  the 
boundary    between   New    York 


and  New  Hampshire,  so  that 
grants  made  after  that  by  the 
New  York  government,  of  lands 
not  previously  granted  by  New 
Hampshire,  are  recognized  in 
Vermont  law;  and  take  prece- 
dence even  over  subsequent 
grants  of  the  same  land  made 
by  the  State  itself.  Paine  v. 
Smead,  1  D.  Chip.  56;  Davis  v. 
Moyles,    76    Vt.    35    (30). 
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flower"  Compact"  of  1620,  and  the  "Fundamental  Orders," 
adopted  in  1639  by  the  early  settlers  of  Connecticut. 

The  charter  of  Connecticut,  granted  in  1662,  was  especially 
favorable  to  the  liberties  of  the  people;  while  that  of  Rhode 
Island  contained  the  unique  recognition  of  full  liberty  in  reli- 
gious concerns,  with  freedom  of  worship,  as  part  of  its  funda- 
mental law. 


§  31.  Adoption  of  American  Constitutions. — Soon  after 
the  outset  of  the  Revolution  the  American  colonies  began  to 
adopt  their  separate  constitutions.  Unlike  their  cousins  in  the 
mother  country,  the  inhabitants  of  each  colony  were  generally 
familiar  with  a  single  written  instrument  which,  with  more  or 
less  distinctness,  set  forth  the  nature  of  their  fundamental 
rights,  and  provided  a  practical  method  for  securing  them, 
thru  the  legislative  powers  of  the  colonial  general  assemblies, 
called  by  various  names.  On  this  instrument, — the  colonial 
charter,  or  whatever  else  might  be  its  name, — they  were  accus- 
tomed to  rely  for  their  protection  against  the  arbitrary  power 
of  kings  and  royal  governors;  and  this  reliance  was  none  the 
less  when  parliament  also  sided  with  the  crown.  Historic  strug- 
gles to  retain  possession  of  this  valued  instrument,  when  its 
vitality  had  been  attacked,  had  given  to  it  almost  a  sacred 
character  in  the  thoughts  of  those  who,  like  some  of  the  early 
settlers  in  Vermont,  had  learned  the  story  of  the  Charter  Oak 
thru  family  tradition,  which  anticipated  all  book-learning  in 
the  education  of  the  youthful  mind. 


10"  The  Mayflower  compact  of 
government,  if  not  the  first,  is 
the  best  authenticated  case  of 
an  original  social  contract  for 
the  establishment  of  a  nation 
■which  is  to  be  found  in  the  an- 
nals of  the  world.  Philosophers 
and  jurists  have  perpetually  re- 
sorted to  the  theory  of  such  a 
compact,  by  which  to  measure 
the  rights  and  duties  of  govern- 
ments and  subjects;  but  for  the 


most  part  it  has  been  treated 
as  an  effort  of  the  imagination, 
unsustained  by  the  history  or 
practice  of  nations,  and  fur- 
nishing little  of  solid  instruc- 
tion for  the  actujil  concerns  of 
life.  It  was  little  dreamed  of 
that  America  should  furnish  an 
example  of  it  in  primitive  and 
patriarchal   simplicity. ' ' 

Joseph  Story. 
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Hence,  when  the  coming  of  the  Revolution  brought  men's 
thoughts  to  dwell  upon  the  problems  of  local  self-government, 
the  adoption  of  a  written  constitution  by  each  self-governing 
State  was  the  self-evident  and  natural  thing  to  do;  and  the 
colonial  charter,  or  its  substitute,  often  gave  the  suggestions  of 
form  and  language. 

*Down  to  the  time  of  the  constitutional  organization  of  the 
United  States,  the  various  colonies  or  states  had  thus  adopted 
their  separate  constitutions: 

Maryland  in  July,  1775. 

Virginia  in  June,  1776. 

New  Jersey  in  July,  1776. 

Delaware  in  August,  1776. 

Pennsylvania  in  September,  1776. 

Maryland  (again)  in  November,  1776, 

North  Carolina  in  December,  1776. 

Georgia  in  February,  1777. 

New  York  in  May,  1777. 

Vermont  in  July,  1777. 

South  Carolina  in  March,  1778. 

Massachusetts  in  ,  1780. 

New  Hampshire  in  June,  1781. 

The  United  States  Constitution  was  adopted  September 
17,  1787,  by  the  Convention,  and  became  operative  by  ratifica- 
tion June  21,  1788.  Connecticut  and  Rhode  Island  continued 
to  be  governed  by  the  provisions  of  their  colonial  charters 
until  1818  and  1842  respectively. 

These  constitutions  have  been  amended  and  revised  to  an 
extent  such  as  to  make  the  subject  one  of  almost  endless  com- 
plication. New  States,  when  since  admitted,  have  also  possessed 
constitutions,  most  of  which  have  had  a  like  treatment  from 
their  revisers.  Exhaustive  discussions  of  these  matters  in  pon- 
derous volumes  may  easily  be  found  by  those  who  wish  to  learn. 

§  32.  Essential  principles  of  a  Constitution.— A  consti- 
tution stands  as  the  expression  of  those  ultimate  principles  of 
ideal  right  which  come  intuitively  to  all  men;  those  funda- 
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mental  notions  of  justice  which  at  all  times,  by  all  good  men 
and  everywhere,  will  be  approved  by  their  sober  and  deliberate 
thought.  Hence,  if  it  were  practicable,  a  constitution  would 
be  adopted  by  the  general  assent  of  the  whole  State  or  nation, 
and  altered  only  by  like  unanimous  consent.  Such  a  course 
being  impossible,  we  come  as  near  to  it  as  we  can.  A  constitu- 
tion usually  fixes  the  conditions  of  its  alteration  such  that  it  can 
only  be  changed  after  the  most  careful  deliberation  and  the 
approval  by  so  large  a  majority^^  of  those  to  be  affected,  that  it 
may  truthfully  be  said  to  have  been  done  by  the  general  assent 
of  all. 

A  writer  of  high  authority^^  has  remarked  that  on  abstract 
propositions,  moral  and  political,  nearly  every  one  will  be 
agreed;  but  that  concrete  propositions  so  often  concern  indi- 
vidual greed  that  men  will  fight  bitterly  in  support  of  their 
selfish  claims;  so  that  the  only  practicable  method  of  establish- 
ing ideal  right,  as  a  part  of  the  fundamental  organic  law,  is  to 
express  it  there  in  general  terms,  relying  on  the  courts  to  apply 
its  principles  to  practical  affairs,  as  concrete  instances  arise. 

In  theory,  therefore,  an  American  constitution  is  designed 
to  express  the  highest  ideals  of  abstract  right,  by  the  use  of 
general  language.    If  the  carrying  out  of  those  ideals  were  left 


"The  "Omniscience  of  the  ma- 
jority" is  an  idea  never  fully 
held  by  the  founders  of  our  Ee- 
public;  and  its  sequel,  the 
' '  Omniscience  of  the  plurali- 
ty", as  it  is  asserted  at  the 
present  day,  was  not  then  un- 
derstood at  all.  If  twenty  men 
are  assembled  to  consider  the 
public  good,  it  has  come  to  be 
thought  by  some  that  all  wis- 
dom resides  in  the  eleven  who 
are  able  to  agree  on  one  opin- 
ion; as  opposed  to  the  consum- 
mate stupidity  of  the  other  nine, 
who  persist  in  holding  some  dif- 
ferent view.  In  recent  years 
the  idea  has  spread  still  fur- 
ther, so  that  if  there  are  three 
opinions,  held  by  five,  seven 
and  eight  personsj  respectively, 


supreme  wisdom  is  believed  to 
characterize  the  eight,  as 
against  the  contrary  opinions 
of  the  other  twelve,  who  can- 
not entirely  agree.  The  abso- 
lutely best  way  of  amending  a 
constitution  is  a  matter  on 
which  all  men  never  have  been 
entirely  agreed  and  never  will 
be.  On  this  subject,  as  on  all 
others  of  importance,  the  fam- 
iliar battle  between  radicals 
and  conservatives,  for  the  suc- 
cess of  their  characteristic 
ideas  will  continue  to  rage,  not- 
withstanding the  temporary 
settlement  of  the  question,  as 
one  State  after  another  may 
settle  it  in  diverse  and  confus- 
ing fashion. 
laProf.  F.  J.   Stimson. 
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solely  to  a  legislature,  composed  of  ordinary  men,  or  were  com- 
mitted to  a  majority  of  the  voters,  the  same  conditions  of  indi- 
vidual  greed  and  concrete  selfishness  would  unquestionably 
arise,  and  in  many  instances  would  prevail  over  the  ideal  right. 
But  if  the  acts  of  these  legislators,  as  well  as  the  actions  of  all 
other  people,  can  be  passed  upon  in  the  last  resort  by  a  court, 
composed  of  learned,  upright,  disinterested  and  impartial  judges, 
trained  by  their  studies  and  experience  to  consider  all  sides  and 
possibilities  of  every  disputed  question,  then  can  the  places 
where  human  selfishness  has  violated  the  paramount  principles 
of  ideal  right  be  seen,  disclosed  and  nullified. 


§  33.  Development  of  the  paramount  idea. — The  funda- 
mental idea  in  American  government,  at  the  close  of  the  Revo- 
lution, was  the  imperative  need  of  a  division  of  governmental 
powers.  Not  only  was  this  stamped  into  public  opinion  by  the 
study  of  those  French  philosophers,  whose  writings  then  so 
deeply  influenced  the  people,^^  but  their  long  struggle  for 
liberty,  lasting  for  nearly  two  hundred  years,  had  given  it  even 
greater  weight.  That  no  one  set  of  men  were  wise  enough  nor 
virtuous  enough  to  be  trusted  with  the  triple  powers  of  making, 
executing  and  construing  the  laws;  but  that  these  three  func- 
tions should  be  forever  kept  distinct,  entrusted  to  different 
groups  of  men;  who,  tho  all  deriving  their  power  and  position 
directly  or  indirectly  from  the  people,  should  be  independent 
of  each  other,  and  each  supreme  within  their  respective  powers, 
was  the  firm  belief  of  every  thoughtful  patriot  in  that  thought- 
ful age." 


i3See  Bates  v.  Kimball,  2  D.  Chip. 
(84.) 

""The  powers  of  government  in 
the  United  States  are  derived 
from  the  people,  who  are  the 
origin  and  source  of  sovereign 
authority.  The  framers  of  the 
constitution  were  men  of  wis- 
dom, experience,  disinterested 
patriotism,  and  versed  in  the 
science    of   government.      They 


had  been  taught  by  the  lessons 
of  history  that  equal  and  in- 
deed greater  dangers  had  re- 
sulted from  a  pure  democracy 
than  from  an  absolute  monar- 
chy. Each  leads  to  despotism. 
Whenever  the  power  of  making 
laws,  which  is  the  supreme 
power  in  a  State,  has  been  ex- 
ercised under  any  system  of 
polity,   directly  by  the  people. 
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The  United  States  Constitution,  therefore,  and  those  of 
nearly  all  the  States,  provided  for  this  threefold  separation. 
Just  what  these  respective  powers  implied,  was  then  naturally 
more  or  less  uncertain.  It  was  a  new  experiment, — these  written 
constitutions, — constructed  by  the  people  themselves,  not  to 
limit  the  scope  of  any  royal  prerogative,  for  that  existed  no 
longer;  while  the  new  constitutions  as  carefully  asserted  the 
fundamental  rights  of  man  as  when  the  colonies  were  under 
kings.  The  "Omnipotence  of  Parliament"  had  been  so  long  an 
established  theory  across  the  water  that  many  jurists  still 
thought  it  must  have  been  somehow  transferred  to  the  separate 
legislatures  of  the  new  republic  ;^^  altho  it  could  not  have  been 
forgotten  that  resistance  to  this  same  omnipotent  body,  when 
it  had  assumed  to  tax  the  colonies  without  their  consent,  brought 
on  the  Revolution. 

The  American  Revolution,  in  fact,  depended  for  its  legal 
right  and  justice  upon  the  idea  that  there  existed  on  this  side 
of  the  ocean  a  paramount  written  guaranty,  superior  to  that 
power  of  Parliament,  which  was  admitted  to  be  supreme  and 
uncontrollable  in  England.  While  not  denying  the  right  of 
Parliament  to  legislate  in  the  general  supervision  of  the  colo- 
nies, the  American  patriots  insisted  at  all  times  that  the  grants 


and  not  by  representation,  civil 
liberty  has  been  overthrown. 
Popular  rights  and  universal 
suffrage,  the  favorite  theme  of 
every  demagog,  afford  no  secu- 
rity to  the  rights  of  individuals, 
nor  to  the  permanent  peace  ana 
safety  of  society,  without  con- 
stitutional control,  or  a  restrain- 
ing power.  In  every  govern- 
ment founded  on  popular  will 
the  people,  tho  intending  to  do 
right,  are  the  subjects  of  im- 
pulse and  passion;  they  have 
been  betrayed  into  acts  of  folly, 
rashness  and  enormity  by  the 
flattery,  deception  and  influence 
of  demagogs.  A  triumphant 
majority  oppresses  the  minor- 
ity;   each    contending   faction. 


when  it  obtains  supremacy, 
tramples  on  the  rights  of  the 
weaker;  the  great  aim  and  ob- 
ject of  civil  government  are 
prostrated  amidst  tumult,  vio- 
lence and  anarchy;  and  those 
pretended  patriots,  abounding 
in  all  ages,  who  commence  their 
political  career  as  the  disinter- 
ested friends  of  the  people,  ter- 
minate it  by  becoming  their 
tyrants  and  oppressors.  History 
attests  the  fact  that  excesses  of 
deeper  atrocity  have  been  com- 
mitted by  a  vindictive  domin- 
ant party,  acting  in  the  name 
of  the  people,  than  by  any 
single  despot. ' '  Supreme  Court 
of  Delaware  in  1847. 
151  D.  Chipman,  Preface,  p.  10. 


(5) 
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in  their  charters  were  supreme,  and  above  the  powers  of  Par- 
liament or  the  King  to  alter,  revoke  or  violate. 

Aside  from  this  question  of  principle,  the  colonial  resistance 
to  a  moderate  and  not  unreasonable  taxation  by  the  mother 
country  could  never  have  attained  the  grade  of  patriotism.  But 
with  Englishmen  of  all  periods,  resistance  to  unjust  and  illegal 
impositions  has  ever  been  deemed  a  public  virtue. 

§  34.  Affirmation  of  the  paramount  principle. — The  24th 
of  February,  1803,  is  noteworthy  in  American  history  as  the 
date  when  the  United  States  Constitution  became  officially 
recognized  as  a  paramount  written  instrument.  At  the  close 
of  his  Presidential  term,  John  Adams,  with  a  haste  which 
brought  down  on  him  the  vituperation  of  his  enemies,  had 
appointed  several  justices  of  the  peace  for  the  county  of  Wash- 
ington, under  a  statute  which  gave  them  a  five  years  term  of 
office  and  prohibited  their  arbitrary  removal.  Their  commis- 
sions had  been  signed  and  sealed;  but  the  term  of  that  admin- 
istration ended  before  these  papers  could  actually  be  delivered; 
which  the  new  Secretary  of  State  refused  to  do.  The  appointee^ 
moved  the  Supreme  Court  for  a  writ  of  mandamus  to  compel 
him  to  make  delivery.  Trivial  as  was  this  matter,  it  aroused 
the  partizan  feelings  of  both  sides  to  an  extent  hardly  intelligible 
to-day.  The  cause  of  one  of  these  claimants  was  argued  before 
the  United  States  Supreme  Court  by  able  counsel;  and  the 
court  decided:  (1)  that  the  appointee  had  become  vested  with 
the  right  to  the  office;  (2)  that  the  refusal  to  deliver  the  com- 
mission was  a  plain  violation  of  his  legal  right;  (3)  that  man- 
damus to  the  secretary  was  a  proper  remedy  to  compel  such 
delivery;  (4)  that  tho  Congress  had  by  statute  authorized  the 
Supreme  Court  to  issue  writs  of  mandamus;  yet  (5)  the  United 
State  Constitution  gives  to  the  Supreme  Court  original  juris- 
diction only  in  certain  cases,  of  which  this  is  not  one,  and 
appellate  jurisdiction  in  all  others;  so  that  (6)  this  statute  was 
void  because  it  conflicted  with  the  constitution;  and  the  court 
could  not  issue  such  a  writ,  however  just  the  occasion. 
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The  argument,"  or  statement  of  the  legal  steps,  by  which 
the  court  had  reached  this  almost  portentous  conclusion,  is  so 


16"  The  question,  whether  an  act, 
repugnant  to  the  constitution, 
can  become  the  law  of  the  land, 
is  a  question  deeply  interesting 
to  the  United  States;  but, 
happily,  not  of  an  intricacy 
proportioned  to  its  interest.  It 
seems  only  necessary  to  recog- 
nize certain  principles,  sup- 
posed to  have  been  long  and 
well  established,  to  decide  it. 
That  the  people  have  an  orig- 
inal right  to  establish,  for  their 
future  government,  such  prin- 
ciples, as,  in  their  opinion,  shall 
most  conduce  to  their  own  hap- 
piness is  the  basis  on  which 
the  whole  American  fabric  has 
been  erected.  The  exercise  of 
this  original  right  is  a  very 
great  exertion;  nor  can  it,  nor 
ought  it,  to  be  frequently  re- 
peated. The  principles,  there- 
fore, so  established,  are  deemed 
fundamental.  And  as  the  au- 
thority from  which  they  pro- 
ceed is  supreme,  and  can  sel- 
dom act,  they  are  designed  to 
be  permanent. 

' '  This  original  and  supreme  will 
organizes  the  government,  and 
assigns  to  different  departments 
their  respective  powers.  It  may 
either  stop  here,  or  establish 
certain  limits  not  to  be  trans- 
cended by  those  departments. 
"The  government  of  the 
United  States  is  of  the  latter, 
description.  The  powers  of 
the  legislature  are  defined  and 
limited;  and  that  those  limits 
may  not  be  mistaken,  or  for- 
gotten, the  constitution  is 
written.  To  what  purpose  are 
powers  limited,  and  to  what 
purpose  is  that  limitation  com- 
mitted to  writing,  if  these  lim- 
its may,  at  any  time,  be  passed 
by  those  intended  to  be  re- 
strained? The  distinction  be- 
tween  a  government  with  lim- 


ited and  unlimited  powers  is 
abolished,  if  those  limits  do, 
not  confine  the  persons  on 
whom  they  are  imposed,  and  if 
acts  prohibited  and  acts  al- 
lowed are  of  equal  obligation. 
It  is  a  proposition  too  plain 
to  be  contested,  either  that 
the  constitution  controls  any 
legislative  act  repugnant  to  it; 
or,  that  the  legislature  may 
alter  the  constitution  by  an 
ordinary   act. 

"Between  these  alternatives 
there  is  no  middle  ground.  The 
constitution  is  either  a  supe- 
rior paramount  law,  unchange,- 
able  by  ordinary  means,  or  it 
is  on  a  level  with  ordinary 
legislative  acts,  and,  like 
other  acts,  is  alterable  when 
the  legislature  shall  please  to 
alter  it. 

"If  the  former  part  of  the  al- 
ternative be  true,  then  a  legis- 
lative act  contrary  to  the 
constitution  is  not  law;  if  the 
latter  part  be  true,  then  writ- 
ten constitutions  are  absurd 
attempts,  on  the  part  of  the 
people,  to  limit  a  power  in  its 
own  nature  illimitable. 
"Certainly  all  those  who  have 
framed  written  constitutions 
contemplate  them  as  forming 
the  fundamental  and  para- 
mount law  of  the  nation,  and, 
consequently,  the  theory  of 
every  such  government  must 
be,  that  an  act  of  the  legis- 
lature repugnant  to  the  consti- 
tution is  void. 

"This  theory  is  essentially  at- 
tached to  a  written  constitu- 
tion, and  is,  consequently,  to 
be  considered,  by  this  court,  as 
one  of  the  fundamental  prin- 
ciples of  our  society.  It  is  not 
therefore  to  be  lost  sight  of  in 
the  further  consfderation  of 
this   subject. 
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lucid,  and  so  impossible  to  controvert,  that  notwithstanding  the 
perfect  storm  of  partizan  indignation  and  abuse  which  broke 


"If  an  act  of  the  legislature, 
repugnant  to  the  constitution, 
is  void,  does  it,  notwithstand- 
ing its  invalidity,  bind  the 
courts,  and  oblige  them  to  give 
it  effect?  Or,  in  other  words, 
though  it  be  not  law,  does  it 
constitute  a  rule  as  operative 
as  if  it  was  a  law?  This 
would  be  to  overthrow  in  fact 
what  was  established  in  theo- 
ry; and  would  seem,  at  first 
view,  an  absurdity  too  gross  to 
be  insisted  on.  It  shall,  how- 
ever, receive  a  more  attentive 
consideration. 

"It  is  emphatically  the  prov- 
ince and  duty  of  the  judicial 
department  to  say  what  the 
law  is.  Those  who  apply  the 
rule  to  particular  cases,  must 
of  necessity  expound  and  in- 
terpret that  rule.  If  two  laws 
conflict  with  each  other  the 
courts  must  decide  on  the 
operation  of  each. 
"So  if  a  law  be  in  opposition 
to  the  constitution,  if  both  the 
law  and  the  constitution  ap- 
ply to  a  particular  case,  so 
that  the  court  must  either  de- 
cide that  ease  conformably  to 
the  law,  disregarding  the  con- 
stitution; or  conformably  to 
the  constitution,  disregarding 
the  law;  the  court  must  de- 
termine which  of  these  con- 
flicting rules  govern  the  case. 
This  is  of  the  very  essence  of 
judicial    duty. 

"If,  then,  the  courts  are  to 
regard  the  constitution,  and 
the  constitution  is  superior  to 
any  ordinary  act  of,  the  legis- 
lature, the  constitution,  and 
not  such  ordinary  act,  must 
govern  the  case  to  which  they 
both  apply. 

"Those,  then,  who  controvert 
the  principle  that  the  consti- 
tution  is   to   be   considered,   in 


court,  as  a  paramount  law,  are 
reduced  to  the  necessity  of 
maintaining  that  courts  must 
close  their  eyes  on  the  consti- 
tution, and  see  only  the  law. 
"This  doctrine  would  subvert 
the  very  foundation  of  all 
written  constitutions.  It  would 
declare  that  an  act  which,  ac- 
cording to  the  principles  and 
theory  of  our  government,  is 
entirely  void,  is  yet,  in  prac- 
tice, completely  obligatory.  It 
would  declare  that  if  the  legis- 
lature shall  do  what  is  ex- 
pressly forbidden,  such  act, 
notwithstanding  the  express 
prohibition,  is  in  reality  effec- 
tual. It  would  be  giving  to  the 
legislature  a  practical  and  real 
omnipotence,  with  the  s5.nie 
breath  which  professes  to  re- 
strict their  powers  within  nar- 
row limits.  It  is  prescribing 
limits,  and  declaring  that  those 
limits  may  be  passed  at  pleas- 
ure. 

"That  it  thus  reduces  to  noth- 
ing what  we  have  deemed  the 
greatest  improvement  on  polit- 
ical institutions,  a  written 
constitution,  would  of  itself  be 
suflScient,  in  America,  where 
written  constitutions  have 
been  viewed  with  so  much 
reverence,  for  rejecting  the 
construction.  But  the  peculiar 
expressions  of  the  constitution 
of  the  United  States  furnish 
additional  arguments  in  fa- 
vour of  its  rejection. 
"The  judicial  power  of  the 
United  States  is  extended  to 
all  cases  arising  under  the  con- 
stitution. 

"Could  it  be  the  intention  of 
those  who  gave  this  power,  to 
say  that  in  using  it  the  consti- 
tution should  not  be  looked 
into?  That  a  case  arising  under 
the  constitution  should  be  de- 
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out  at  the  time,  the  legal  doctrine  took  its  place  among  the 
classics  of  our  jurisprudence,  has  been  adopted  as  the  conceded 


cided  without  examining  the 
instrument  under  which  it 
arises? 

"This  is  too  extravagant  to  be 
maintained. 

"In  some  cases,  then,  the  con- 
stitution must  be  looked  into 
by  the  judges.  And  if  they 
can  open  it  at  all,  what  part  of 
it  are  they  forbidden  to  read 
or  to  obey? 

"There  are  many  other  parts 
of  the  constitution  which  serve 
to  illustrate  this  subject. 
"It  is  declared  that  'no  tax 
or  duty  shall  be  laid  on  arti- 
cles exported  from  any  State.' 
Suppose  a  duty  on  the  export 
of  cotton,  of  tobacco,  or  of 
flour;  and  a  suit  instituted  to 
recover  it.  Ought  judgment 
to  be  rendered  in  such  a  case? 
Ought  the  judges  to  close  their 
eyes  on  the  constitution,  and 
only  see  the  law? 
' '  The  constitution  declares 
'that  no  bill  of  attainder  Or 
ex    post    facto    law    shall    be 


"If,  however,  such  a  bill 
should  be  passed,  and  a  person 
should  be  prosecuted  under  it; 
must  the  court  condemn  to 
death  those  victims  whom  the 
constitution  endeavours  to  pre- 
serve ? 

"  'No  person,'  says  the  consti- 
tution, 'shall  be  convicted  of 
treason  unless  on  the  testi- 
mony of  two  witnesses  to  the 
same  overt  act,  or  on  confes- 
sion in  open  court.  * 
"Here  the  language  of  the 
constitution  is  addressed  espe- 
cially to  the  courts.  It  pre- 
scribes, directly  for  them,  a 
rule  of  evidence  not  to  be  de- 
parted from.  If  the  legisla- 
ture should  change  that  rule, 
and   declare  one  witness,   or   a 


confession  out  of  court,  sufS.- 
cient  for  conviction,  must  the 
constitutional  principle  yield 
to  the  legislative  act? 
"From  these,  and  many  other 
selections  which  might  be 
made,  it  is  apparent,  that  the 
framers  of  the  constitution 
contemplated  that  instrument 
as  a  rule  for  the  government 
of  courts,  as  well  as  of  the 
legislature. 

"Why  otherwise  does  it  direct 
the  judges  to  take  an  oath  to 
support  it?  This  oath  certain- 
ly applies  in  an  especial  man- 
ner, to  their  conduct  in  their 
official  character.  How  im- 
moral to  impose  it  on  them,  if 
they  were  to  be  used  as  the 
instruments,  and  the  knowing 
instruments,  for  violating 
what  they  swear  to  support! 
"The  oath  of  office,  too,  im- 
posed by  the  legislature,  is 
completely  demonstrative  of 
the  legislative  opinion  on  this 
subject.  It  is  in  these  words: 
'I  do  solemnly  swear  that  I 
will  administer  justice  without 
respect  to  persons,  and  do 
equal  right  to  the  poor  and  to 
the  rich;  and  that  I  will  faith- 
fully and  impartially  discharge 
all    the    duties    incumbent    on 

me  as  ,  according  to  thq 

best  of  my  abilities  and  under- 
standing, agreeably  to  the 
constitution  and  laws  of  the 
United  States.' 
"Why  does  a  judge  swear  to 
discharge  his  duties  agreeably 
to  the  constitution  of  the 
United  States,  if  that  consti- 
tution forms  no  rule  for  his 
government?  if  it  is  closed 
upon  him,  and  cannot  be  in- 
spected by  him? 
"If  such  be  the  real  state  of 
things,  this  is  worse  than  sol- 
emn   mockery.      To    prescribe, 
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constitutional  law  of  the  whole  land,  not  only  as  to  the  FederaP^ 
but  as  to  the  State  constitutions  ;^*  until,  after  the  lapse  of  more 
than  a  century  of  acquiescence  by  the  legal  world,  he  would 
indeed  be  a  presumptuous  writer  who  would  venture  to  set  up 
his  arguments  of  opposition,  against  the  settled  wisdom  of  a 
hundred  years. 


or  to  take  this  oath,  becomes 
equally  a  crime. 
"It  is  also  not  entirely  un- 
worthy of  observation  that  in 
declaring  what  shall  be  the  su- 
preme law  of  the  land,  the  con- 
stitution itself  is  first  men- 
tioned; and  not  the  laws  of  the 
United  States  generally,  but 
those  only  which  shall  be 
made  in  pursuance  of  the  con- 
stitution, have  that  rank. 
"Thus,  the  particular  phrase- 
ology of  the  constitution  of  the 
United  States  confirms  and 
strengthens  the  principle,  sup- 
posed to  be  essential  to  all 
written  constitutions,  that  a 
law  repugnant  to  the  constitu- 
tion is  void;  and  that  courts, 
as  well  as  other  departments, 
are  bound  by  that  instru- 
ment." Marbury  v.  Madison, 
1  Cranch  137  (176). 
17"  Chief  Justice  Marshall  was 
careful  to  point  out  that  the 
right  to  declare  an  act  of  Con- 
gress unconstitutional  could  only 
be  exercised  when  a  proper  ease 
between  opposing  parties  was 
submitted  for  judicial  determi- 
nation; and  that  there  was  no 
general  veto  power  in  the 
court  upon  the  legislation  of 
Congress.  *  *  *  He  demon- 
strated in  a  manner  which  has 
been  regarded  as  settling  the 
question,  that  with  the  choice 
thus  given,  between  a  constitu- 
tional requirement  and  a  con- 
flictinff  statutory  enactment,  the 
plain  duty  of  the  court  was  to 
follow  and  enforce  the  consti- 
tution as  the  supreme  law  es- 
tablished by  the  people."   Su- 


preme Court  of  the  United 
States  in  Muskrat  v.  United 
States,  Jan.,  1911. 
i8"Tho  all  the  written  constitu- 
tions, framed  by  the  several 
States,  acknowledge  that  sov- 
ereignty resides  in  the  mass  of 
the  people,  yet  its  exercise  by 
them  has  been  confined,  either 
expressly  or  by  the  necessary 
implication  of  these  documents, 
to  the  establishment  of  the 
Constitution,  the  amendment 
of  its  defects,  the  correction  of 
the  abuses  of  government  and 
the  choice  of  public  servants." 
Supreme  Court  of  Pennsylvania. 
"It  is  the  right,  and  consequent- 
ly the  duty  of  the  judicial  tribu- 
nals to  determine  whether  a 
legislative  act.  drawn  in  ques- 
tion in  a  suit  pending  before 
them,  is  opposed  to  the  consti- 
tution of  the  United  States  or 
of  the  State;  and  if  so  found 
to  treat  it  as  a  nullity." 
"But  while  this  right  and  duty 
in  a  proper  case  are  undeniably 
clear,  the  principles  by  which  a 
court  should  be  guided  are 
equally  clear.  The  presumption 
is  always  in  favor  of  the  val- 
idity of  the  law;  and  only  when 
manifest  assumption  of  author- 
ity, and  clear  incompatibility 
between  the  constitution  and 
the  law  appear,  can  the  judicial 
power  refuse  to  execute  it — 
never  in  a  doubtful  case."  Su- 
preme Court  of  Ohio. 
"In  America  the  introduction 
of  original  written  constitu- 
tions, framed  by  the  people 
themselves,  has  established  a 
marked  distinction  between  the 
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The  opponents  of  this  doctrine  of  a  paramount  constitu- 
tion, instead  of  seeking  directly  to  amend  that  instrument  in  a 
straight-forward  manner, — which  probably  would  have  been 
futile, — took  the  roundabout  way  of  trying  to  tamper  with  the 
tenure  of  the  judges,  hoping  that  with  new  men  filling  the 
places  of  those  who  had  asserted  the  sovereignty  of  the  consti- 
tution, this  doctrine  might  be  reversed  or  modified.  But  even 
this  covert  attempt  to  -destroy  the  force  of  the  instrument  failed, 
to  command  the  support  of  the.  people. 

All  such  attempts  to  amend  the  constitution  failed  at  the 
outset ;  and  tho  at  all  periods  the  opponents  of  a  just  and  impar- 
tial construction  of  the  laws  have  been  prone,  by  seeking  to 
"pack  the  court"  in  the  interest  of  some  special  construction, 
to  defeat  the  constitutional  intent  that  ours  shall  be  a  govern- 
ment of  laws  and  not  of  men,  yet  a  similar  fate  has  usually 
attended  all  such  efforts. 


§  35.  Recognition  of  the  paramount  principle  in  Ver- 
mont.— The  United  States  Constitution  declares  itself  and  the 
laws  made  in  pursuaince  thereof  to  be  "the  Supreme  Law  of  the 
Land ; ' '  hence  the  paramount  principle  naturally  and  necessarily 
resulted  from  the  very  language  of  the  instrument.     The  Ver- 


indefinite  and  unlimited  power 
of  the  community,  considered 
as  a  whole,  and  the  definite  and 
limited  power  of  the  legislature. 
So  much  pf  the  sovereign  auth- 
ority as  is  necessary  for  the 
making  of  laws  is  delegated 
to  the  selected  agents  of  the 
mass;  and  it  must  be  exercised 
in  the  manner  pointed  out  by 
the  constitution  itself.  Such 
an  observance  is  necessary  to 
the  very  existence  of  that  fun- 
damental instrument;  for  it 
expresses  the  form  of  govern- 
ment, delineated  by  the  mighty 
hand  of  the  people,  in  which 
the  first  principles  or  funda- 
mental laws  of  government  are 
established.  The  constitution  is 
certain  and  fixed;  contains  the 
paramount   will   of  the  people, 


and  is  the  supreme  law  of  the 
land;  it  is  paramount  to  the 
power  of  the  legislature,  and 
can  be  revoked  or  altered  only 
by  the  same  authority  that 
made  it.  The  legislatures,  which 
are  merely  its  creatures,  must 
conform  to  it;  or  their  acts  will 
be  void.  Everything  done  in 
contravention  of  its  principles 
is  an  act  of  usurpation,  which 
if  not  corrected,  tends  directly 
to  its  overthrow. ' '  Supreme 
Court  of  Pennsylvania.  To  re- 
peat the  multitude  of  instances 
in  which  the  paramount  prin- 
ciple has  been  recognized  and 
aflSrmed  in  similar  language, 
would  burden  such  a  work  as 
this,  while  the  mere  citation  of 
authorities  can  be  safely  left 
to  any  standard  digest. 
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mont  Constitution  of  1777,  however,  did  not  contain  any  equi- 
valent phrase;  and  tho  the  document  was  adopted  by  a  State 
convention,  it  was  not  submitted  to  the  people  for  any  direct 
approval.  The  question  of  its  paramount  nature  was  not  raised 
for  many  years,  until  it  had  undergone  two  revisions,  which 
added  to  it  some  new  and  more  carefully  studied  provisions.  In 
1786,  the  section,^"  which  declares  that  the  Legislative,  Execu- 
tive and  Judiciary  departments  shall  be  separate  and  distinct, 
so  that  neither  shall  exercise  the  powers  properly  belonging  to 
the  other,  was  newly  introduced,  and  permanently  adopted. 

The  question  of  the  paramount  nature  of  the  Vermont 
state  constitution  first  arose  in  court  on  a  point  of  extreme 
tenuity — one  of  those  trivial  matters  which  sometimes  produce 
far-reaching  results. 

A  party  had  taken  the  deposition  of  a  witness  who  died 
pending  the  litigation.  The  action  was  one  of  that  sort  called 
a  "qui  tarn  action";  but  in  the  caption  of  the  deposition  those 
Latin^ words  had  been  omitted — a  defect  which  the  county  court 
on  trial  held  fatal,  and  for  that  reason  alone,  excluded  the 
deposition.  Thereupon  the  party  obtained  from  the  Vermont 
legislature  an  act,^"  which  authorized  (not  required)  the 
Supreme  Court  to  admit  the  deposition,  without  regarding  any 
defect  in  its  description  of  the  plaintiff. 

When  this  deposition  was  again  offered,  the  Supreme  Court 
held  the  legislative  act  to  be  most  clearly  unconstitutional  and 
void;  an  attempt  of  the  legislature  to  make  a  judicial  decision 
in  a  particular  case ;  when  the  constitution  of  the  State  prohibits 
the  legislature  from  the  exercise  of  any  judicial  powers.^^ 

This  precedent  has  been  followed  in  Vermont  for  nearly  a 
hundred  years ;  and  various  legislative  acts  have  been  held  void 
because  they  conflicted  with  the  State  constitution.^^ 


i»Now  Chapter  II.  sec.  6.  saBates  v.  Kimball,  3  D.  Chip.  77 

20Acts  of  1813,  ch.  95.  Ward  v.   Barnard,   1  Aik.   121 

2iBut  the  court  admitted  the  de-  Staniford  v.  Barry,  1  Aik.  314 

position  on  the  ground  that  the  Keith     v.     Ware,    2    Vt.     174 

title  in  the  caption  was,  after  Langdon  v.   Strong,  3  Vt.  234 

all,  sufficiently  correct.     Dupy,  Lyman   v.   Mower,   2   Vt.    517 

qui  tarn  v.  Wickwire,  1  D.  Chip.  Kendall   v.   Dodge,   3   Vt.   S60 

237.  Thorpe   v.   Eutland   &c.    27   Vt. 
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§  36.    Nature  and  divisions  of  a  written  constitution. — 

This  chapter  is  not  meant  to  describe,  in  substance  even,  the 
many  provisions  of  American  constitutions;  but  the  briefest 
possible  reference  to  some  of  their  leading  features  is  all  that 
space  will  justify. 

A  constitution  may  usually  be  divided  into  three  parts  :^^ 

(1)  The  frame  of  government,  or  organization  of  the 
body  politic. 

(2)  Limitations  upon  the  legislative  and  executive 
power;  in  some  instances  also  upon  the  judicial  branch  of 
government. 

(3)  The  fundamental  rights  and  liberties  of  individuals. 
Among  those   ordinary  provisions  which   relate   to   the 

frame  of  government  are  the  following:^* 

.  That,  while  all  sovereign  power  emanates  from  the  people, 
it  has  been  divided  for  its  exercise  among  three  separate  and 
independent  departments,  the  legislative,  the  executive  and 
the  judiciary. 

That  there  should  be  two  legislative  houses,  each  of  which 
is  the  sole  judge  of  the  qualifications  of  its  members;  and 
both  of  which  must  concur  in  the  enactment  of  every  law. 


140;  State  v.  Cadigan,  73  Vt. 
245;  Stearns  v.  Barre,  73  Vt. 
281;  State  v.  Stimpson,  78  Vt. 
124;  Burlington  v.  Central  Vt. 
&c.,  83  Vt.  5. 

23Tho  necessarily  contained  in 
the  same  instrument,  these 
divisions  radically  differ  in 
their  origin,  their  nature,  their 
purpose,  and  the  reasons  which 
should  govern  their  adoption 
and  amendment. 

24In  stating  the  substance  of 
these  constitutional  provisions, 
no  attempt  has  been  made  to 
follow  the  constitution  of  any 
State  in  particular,  nor  to 
make  the  statement  exhaus- 
tive in  any  sense.  A  full  dis- 
cussion of  the  principles  would 
fill  this  volume.  The  entire 
subject  has  been  covered  by 
writers    of    profound     scholar- 


ship and  ample  leisure,  with 
abundant  printed  space  at 
their  disposal,  so  fully  that 
nothing  of  such  a  nature  is  to 
be  thought  of  here.  Especial- 
ly has  no  reference  been  made 
to  the  constitution  of  Vermont, 
for  two  reasons:  The  purpose 
of  this  chapter  is  to  explain 
principles  and  not  details;  to 
outline  an  ideal  system  without 
calling  attention  to  individual 
adaptations.  The  present  con- 
stitution of  Vermont,  with  the 
substance  of  its  predecessors, 
is  printed  in  full  in  the  Public 
Statutes  of  1906:  and  the  poli- 
cy of  this  volume  is  to  repro- 
duce as  little  as  possible  of  the 
other  literature,  which  the 
State  has  already  placed  at  the 
disposal  of  its  citizens. 
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That  legislative  sessions  should  be  held  in  public,  open 
to  every  citizen;  that  speech  in  them  should  be  free,  so  that 
no  member  may  be  called  to  account  elsewhere  for  what  he 
may  have  said  in  such  a  body. 

That  all  citizens  possess  equal  civil  and  political  rights  and 
privileges. 

That  the  suffrage  should  be  as  nearly  universal  as  may 
consist  with  the  exclusion  of  unsuitable  persons  from  that 
privilege. 

That  the  ballot  should  be  secret  and  free  from  outside 
influence. 

That  elections  should  be  free  from  control  by  officers 
already  in  power,  or  by  any  other  influence  outside  the  voters 
themselves. 

That  all  taxation  must  be  for  the  common  benefit  or  the 
general  advantage  of  the  state,  town,  or  other  community  on 
which  they  are  laid. 

That  no  tax  shall  be  imposed  which  has  not  been  author- 
ized by  the  representatives  of  the  people  in  the  legislature. 

In  some  constitutions  it  is  provided  that  all  taxes  must 
be  proportionate  and  uniform.^° 

That  all  revenue  measures  must  originate  in  the  lower 
house,  or  popular  branch,  of  the  legislature. 


25While  under  a  constitution  that 
requires  all  taxes  to  be  propor- 
tional and  reasonable,  the  same 
property  cannot  constitutional- 
ly be  subjected  to  a  double  tax, 
payable  directly  or  indirectly 
for  the  same  taxing  period  to 
the  same  authority.  Smith  v. 
Burley,  9  N.  H.  423;  Bank  v. 
Nashua,  46  N.  H.  389;  Tele- 
phone V.  State,  63  N".  H.  167, 
yet  this  same  constitution  has 
been  practically  construed  from 
the  earliest  times  to  permit  the 
taxation  of  money  at  interest 
and  other  intangible  credits,  as 
property,  distinct  from  and  ad- 
ditional   to    the    tangible    real 


and  personal  property  which 
gives  to  such  credits  all  their 
actual  value;  so  that  the  taxa- 
tion of  money  at  interest  in 
addition  to  the  property  it  rep- 
resents, is  not  an  open  question 
at  the  present  day.  Morrison 
V.  Manchester,  58  N.  H.  538; 
Glidden  v.  Newport,  74  N.  H. 
207;  Opinion  of  Justices,  N.  H., 
79  Atl.  31  (32).  And  this  con- 
stitutional rule  of  equality  in 
taxation  further  requires  that 
thru  the  same  taxing  district 
the  same  rate  of  tax  shall  be 
laid  upon  the  same  amount  of 
property,  including  both  tangi- 
ble and  intangible. 
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The  prohibition  of  the  plurality  of  offices,  so  that,  except 
within  certain  narrow  limits,  no  person  shall  hold  more  than 
one. 

That  all  officers  should  be  sworn  to  support  the  constitu- 
tion, and  faithfully  to  perform  the  duties  of  the  office.  This 
involves  the  idea  that  they  should  give  their  personal  atten- 
tion to  such  duties,  and  shall  not  farm  out  the  performance  to 
other  persons,  tho  not  of  course  prohibiting  reasonable  and 
needed  assistance. 

That  the  head  of  the  executive  department  should 
approve  all  legislation;  and  that,  if  he  disapproves  of  any 
particular  act,  its  reconsideration  and  new  enactment  by  the 
legislature,  under  the  constitutional  conditions,  must  occur,  to 
dispense  with  his  approval. 


§  37.  Limitations  upon  governmental  power. — The  lim- 
itations upon  the  power  of  legislative  and  other  officers  have 
been  much  more  extensive  in  constitutions  of  recent  adoption 
than  in  those  of  earlier  date,  when  the  legislature  itself  was 
deemed  to  be  the  sufficient  and  natural  guardian  of  popular 
and  individual  right. ^° 

Aside  from  regulating  the  methods  of  election,  the  times 
of  legislative  session,  and  the  details  of  legislative  procedure, 
some  of  the  more  common  constitutional  limitations  upon  the 
legislative  power  are  these : 

That  the  three  independent  departments  shall  be  kept 
separate  and  distinct,  except  as  they  may  be  blended  to  some 
extent  by  the  very  terms  of  the  organic  instrument;  so  that 
none  shall  exercise  the  powers  properly  belonging  to  another. 


zeThe  earlier  constitutions  re- 
garded the  State  legislators  as 
men  of  intelligence  and  virtue, 
fully  representative  of  the  peo- 
ple, and  inclined  by  their  pub- 
lic spirit  to  enact  laws  condu- 
cive to  the  good  of  the  entire 
community.  A  few  of  the  more 
recent  constitutions,  especially 
in   some   of  the   newer   States, 


have  seemed  to  treat  the  law- 
makers as  tricksters,  whose 
wiles  must  be  avoided  by  every 
known  expedient.  Fortunately 
the  people  of  Vermont  have 
never  needed  to  express  in 
their  organic  law  either  verbal 
or  constructive  suspicion  of 
their  chosen  representatives. 
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The  prohibition  of  class  legislation;  so  that  no  man,  nor 
set  of  men,  can  secure  exclusive  or  special  emoluments  or 
privileges  from  the  community;  and  that  no  State  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
its  laws. 

The  prohibition  of  any  State  church;  or  the  establishment 
of  any  form  of  religion  by  compulsion  of  law ;  or  the  granting 
of  any  hereditary  privileges. 

The  prohibition  of  a  standing  army,  or  military  tribunals, 
to  an  extent  such  as  to  overawe  the  people;  the  general  pro- 
hibition of  martial  law;  and  the  principle  that  military  force 
must  always  be  auxiliary,  and  never  superior  to  the  civil 
power. 

The  prohibition  against  bills  of  attainder,  ex-post  facto 
laws,  and  corruption  of  the  blood  or  forfeiture  of  estate. 

That  tbe  tenure  of  office  by  the  judges  should  be  for  a 
fixed  term  of  years,  or  during  good  behavior,  and  not  at  the 
pleasure  of  the  sovereign  nor  of  any  other  officer;  that  the 
compensation  of  the  judges,  when  once  chosen,  shall  not  be 
dependent  upon  legislative  nor  executive  caprice. 

That  public  officers,  of  all  kinds  and  grades,  are  subject 
to  impeachment  and  removal,  for  proven  misconduct  or  mal- 
feasance in  office. 

The  United  States  Constitution,  from  its  very  nature, 
imposes  restrictions  upon  the  States,  which  naturally  have  no 
parallel  in  any  other  constitution. 

§  38.    Constitutional  guaranties  of  fundamental  rights. 

— ^By  far  the  most  characteristic  portion  of  an  American  con- 
stitution is  that  part  which  relates  to  the  fundamental  rights 
and  liberties^^  of  individuals.  Some  of  the  usual  formulated 
provisions  on  this  subject  are  the  following: 


27lt  will  be  noted  how  carefully,  do  exactly  what  he  pleases, 
in  the  average  constitution,  the  must  be  limited  in  every  civil- 
personal  rights  of  the  individ-  ized  State  by  the  correspond- 
ual  are  covered  by  the  terms  of  ing  right  of  every  other  indi- 
the  organic  law.  The  freedom  vidual  to  be  free  from  the  in- 
of  the  individual,  however,  to  jurious  acts  of  others.     Out  of 
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The  freedom  and  independence  of  all  men. 

That  absolute  or  arbitrary  power  over  the  lives,  liberties 
and  property  of  individuals  shall  not  exist  anywhere  in  the 
State,  not  even  in  the  largest  majority. 

The  right  to  protection  by  a  government,  not  of  men  but 
of  laws,  which  shall  apply  equally  to  all  men  under  like 
conditions. 

No  deprivation  of  right  by  reason  of  race,  color  or  pre- 
vious condition  of  servitude. 

The  right  of  personal  liberty,^^  freedom  from  arrest,  im- 
prisonment, etc.,  except  in  accordance  with  due  process  of  law. 

The  right  of  personal  security;  freedom  from  unlawful 
attacks  by  robbers,  thieves,  or  murderers;  and  protection  to 
the  honest  citizen  at  the  expense  of  the  State. 


this  essential  condition  of  hu- 
man life  in  society,  some  have 
tried  to  formulate  the  com- 
plaint that,  since  human  law 
seeks  to  regulate  the  conditions 
of  communal  life,  by  restrain- 
ing those  acts  which  would  do 
injury  to  others,  therefore  all 
law  is  a  restraint  upon  com- 
plete liberty — the  liberty  of  the 
savage  in  the  wilderness  to  sat- 
isfy his  animal  desires. 
This  is  no  place  in  which  to 
combat  the  vagaries  of  un- 
reasoning speech.  We  are  not 
savages  in  the  wilderness,  but 
dwellers  in  a  civilized  society, 
made  pleasurable  to  live  in  by 
the  development  of  the  arts, 
and  the  efforts  of  our  fellow 
men.  We  cannot  claim  the  lib- 
erty of  the  savage  at  the  same 
time  that  we  are  claiming  the 
privileges  of  civilization. 
28The  constitutional  guaranty  of 
liberty  to  every  person  within 
its  jurisdiction  does  not  im- 
port an  absolute  right  for  each 
person  to  be  wholly  free  from 
restraint  at  all  times  and  un- 
der all  circumstances;  but  is 
necessarily  subject  to  all  such 
restraints  as  are  for  the  com- 


mon good,  to  secure  the  gen- 
era] health,  comfort  and  pros- 
perity of  the  State.  The  regu- 
lating and  governing  of  these 
matters  are  committed  to  the 
legislatures  of  each  State, 
which  in  their  discretion  may 
provide  all  such  reasonable 
rules  and  regulations  as  will 
protect  the  public  health  and 
safety,  without  hindrance  from 
the  courts,  unless  a  statute 
purporting  to  have  been  enact- 
ed to  protect  the  public  health, 
safety  and  morals  has  no  jilst 
relation  to  those  objects,  or  is 
unquestionably  a  plain  and 
palpable  invasion  of  a  consti- 
tutional right.  Crowley  v. 
Christensen,  137  U.  S.  86;  Ja- 
cobson  V.  Massachusetts,  197 
V.  8.  11;  E.  E.  Co.  v.  County 
Commrs.,  79  Me.  386;  Powell 
V.  Good  Health,  114  Pa.  St. 
265;  City  of  Salem  v.  Eastern 
E.  E.  Co.,  98  Mass.  431;  Saw- 
yer v.  St.  Bo.  of  Health,  125 
Mass.  182;  Polinsky  v.  People, 
73  N.  Y.  65 ;  New  York  v.  Milu, 
11  Pet.  132;  Lawrence  v.  Rut. 
E.  E.  Co.,  80  Vt.  370;  Bd.  of 
Health  v.  St.  Johnsbury,  82 
Vt.  276. 


61 


§    38  THE  CONSTITUTION 

The  right  to  the  pursuit  of  happiness,  by  following  such 
employment,  and  laboring  at  such  times  and  in  such  manner 
as  will  not  be  inconsistent  with  the  general  welfare  of  the 
public.^' 

The  right  for  every  individual  to  acquire,  accumulate, 
possess  and  protect  property. 

The  right  to  private  property,  even  as  against  the  State, 
unless  it  is  taken  for  a  public  purpose  and  upon  suitable 
compensation. 

The  right  to  trade  freely  without  monopoly  or  unreason- 
able restraint. 

The  right  to  labor  and  travel,  with  freedom  from  unrea- 
sonable interference. 

The  right  to  reputation  is  recognized  in  some  constitu- 
tions, but  usually  is  left  to  the  protection  of  the  common  law. 

The  right  to  privacy  is  not  recognized  without  special 
statutory  or  other  provision;  and  few  if  any  constitutions 
recognize  it  at  all. 

The  right  of  the  people  to  be  represented  in  a  local  legis- 
lature, with  a  voice  in  voting  their  taxes. 

The  right  of  public  assembly,  and  of  peaceable  petition 
for  the  removal  of  grievances;  but  not  for  the  development 
of  sedition,  or  conspiracy  to  subvert  or  defy  the  law. 

The  right  to  freedom  of  speech  and  of  the  press,  sub- 
ject to  the  general  principle  of  responsibility  for  false,  mali- 
cious and  libelous  statements. 

The  right  to  bear  arms  for  self-defense. 

The  prohibition  of  the  exercise  of  the  power  by  the  gov- 
ernment to  search  places  or  seize  persons  without  specific 
charge,  and  without  a  sworn  warrant,  specifying  the  offense, 
the  persons  to  be  seized  and  the  objects  of  the  seizure. 

§  39.  Constitutional  regulation  of  procedure. — Most  con- 
stitutions lay  down  certain  important  and  fundamental  prin- 


29Butcliers  &c.  Co.  v.  Crescent  &c. 
Co.,  Ill  U.  S.  746  (757);  165 
U.  S.  589. 
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ciples,  which  apply  specially  to  procedure  in  the  courts  created 
and  controlled  under  the  authority  of  such  constitutions. 
Prominent  among  them  are  these: 

The  right  to  every  individual  of  due  process  of  law, 
before  being  deprived  of  his  life,  liberty  or  property  by  way 
of  fine,  or  other  punishment,  or  in  any  other  manner. 

That  the  writ  of  habeas  corpus  must  be  preserved  invio- 
late, and  not  suspended  except  when  in  cases  of  invasion  or 
rebellion  the  public  safety  may  require  it.^* 

The  right  of  trial  by  a  jury  of  twelve  men. 

That  persons  accused  of  capital  crime  must  be  indicted 
by  a  grand  jury,  and  cannot  be  put  upon  trial  by  information. 

That  persons  accused  of  crime  have  a  right  to  know  the 
nature  and  cause  of  the  accusation. 

In  a  few  States  the  privilege  of  persons  arrested  not  to  be 
treated  with  unnecessary  rigor,  is  protected  by  the  consti- 
tution. 

That  persons  accused  of  crime  (except  in  capital  cases, 
when  the  proof  of  guilt  is  evident  or  the  presumption  great), 
are  entitled  to  be  admitted  to  bail  upon  giving  sufficient 
surety;  and  excessive  bail  must  not  be  exacted. 

That  no  accused  person,  before  final  judgment  should  be 
obliged  to  advance  money  to  secure  the  rights  guaranteed  by 
the  constitution,  tho  reasonable  fees  upon  appeals,  etc.,  may 
be  permitted.^^ 

The  prohibition  against  being  twice  in  jeopardy  for  the 
same  offence. 

The  right  to  defense  by  counsel  in  criminal  causes. 

That  there  should  be  two  witnesses  to  each  overt  act  of 
treason. 

The  right  of  a  person  not  to  be  compelled  to  give  self- 
criminating  evidence  against  himself. 


soHabeas  Corpus  and  the  right  of  sion  which  the  wisdom  of  man 
trial  by  jury  are  said  by  many  has   hitherto   been   able   to   de- 
writers   to   be   the   most   effec-  vise. 
tual   securities   against   oppres-  siln  re  Marron,  60  Vt.  199. 
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Usually  Jhe  State  has  no  right  of  appeal  in  a  criminal 
cause,  while  the  respondent  has. 

That  the  executive  has  power  to  jJardon  and  commute 
sentences  after  conviction. 
The  abolition  of  deodands.^^ 


§  40.  The  amendment  of  a  constitution. — While  the  lan- 
guage of  a  constitution  should  embody  the  permanent  and 
universal  ideas  of  right  and  justice  to  all  men  in  such  a  man- 
ner that  it  may  properly  be  called  the  "Voice  of  Public 
Opinion,"  as  contrasted  with  the  voice  of  a  mere  majority;'^ 
no  one  holds  that  the  conditions  of  life  will  always  remain 
stationary,  so  that  the  wording  of  a  constitution  will  never 
need  amendment.  The  very  meaning  of  ordinary  words 
changes  from  age  to  age ;  while  new  discoveries  and  inven- 
tions have  sometimes  revolutionized  the  conduct  of  a  nation. 

The  time  and  manner  of  such  amendment  are  matters  for 
most  careful  consideration,  about  which  wise  and  good  men 
will  honestly  differ.  Whether  the  best  results  will  be  obtained 
from  a  constitutional  convention,  held  at  periodic  times,  or 
convened  upon  some  special  occasion;  or  from  a  commission 
consisting  of  a  small  body  of  selected  men,  like  the  former 


32At  common  law,  every  instru- 
ment, beast  or  other  material 
thing,  which  occasioned  the 
death  of  a  human  being,  was 
forfeited  to  the  king  for  pious 
uses.  At  the  time  of  the  Eevo- 
ution  this  notion  had  come  to 
be  discountenanced  in  Eng- 
land, and  was  rejected  by 
some  American  constitutions. 
Other  States  simply  abolished 
it  by  statute. 

33American3  for  more  than  a  cen- 
tury have  felt  a  peculiar  pride 
in  this,  their  characteristic  and 
original  method  of  attaining 
their  theoretical  ideals.  That 
it  was  perfect,  that  it  always 
produced  the  most  beneficent 
results,  they  never  claimed; 
for  perfection  does  not  inhere 


in  human  efforts.  But  that  the 
principle  was  sound,  that  it  ac- 
corded with  the  characteristics 
of  human  nature  and  was  based 
on  the  lessons  of  political  and 
legal  history,  they  did  claim; 
and  when  they  discovered  an 
apparent  failure,  they  tried  to 
correct  it  by  some  method 
which  well  accorded  with  the 
practice  and  traditions  of  our 
own  nation,  instead  of  import- 
ing some  novelty  from  a  for- 
eign land,  which  might  prove 
as  harmful  to  our  American 
life,  as  certain  exotic  plants 
and  insects  have  done,  when 
transferred  to  our  own  soil 
from  the  lands  of  their  nativ- 
ity. 
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Council  of  Censors  in  Vermont;  or  from  a  body  chosen  for 
other  purposes,  like  the  Senate  and  House  of  Representatives; 
or  from  the  direct  action  of  unofficial  individuals,  proposing 
such  amendments  as  they  think  best,  are  matters  to  be  decided 
by  each  organized  community  for  itself;  and  the  experience 
of  each  should  be  studied  with  care  to  guide  the  future  action 
of  the  others. 

In  Vermont  it  seemed  wise  in  1870,  to  limit  the  occur- 
rence of  constitutional  amendment  to  once  in  the  period  of 
ten  years.^*  In  1910,  this  view  was  sharply  challenged,  and 
perhaps  a  majority  of  the  people  then  felt  that  it  would  be  better 
if  the  period  were  shortened.  But  every  other  amendment  to 
the  constitution  which  public  opinion  then  demanded  was 
provided  for;  and  those  who  at  first  regretted  the  failure  of 
this  one,  came  to  regard  it  as  an  academic  question,  which 
may  as  well  be  referred  to  the  legislators  of  1920  and  beyond. 

When  abstract  propositions  of  any  sort  are  submitted  to 
popular  vote,  experience  shows  that  they  are  generally 
received  with  apathy  and  neglect.  Even  at  times  when  large 
portions  of  the  voters  go  to  the  polls,  and  cast  their  ballots 
in  support  of  their  favored  candidates  for  office,  great  num- 
bers of  them  will  fail  to  vote  on  constitutional  amendments. 
They  will  omit  to  register  their  views  on  such  vital  matters 
of  permanent  concern,  tho  careful  to  have  their  influence  felt 
on  the  petty  questions  of  the  day.  The  reason  seems  to  be 
that  public  opinion  being  already  settled  they  could  neither 
alter  it  nor  enforce  it  by  their  votes.  As  a  reliable  method  of 
determining  the  real  state  of  public  opinion,  however,  a  vote 
at  a  popular  election  can  scarcely  be  valued  as  a  test. 

The  limits  of  distinction  between  what  should  properly 
be  part  of  a  constitution  and  what  should  be  properly  left 
for  legislative  action,  have  never  been  settled  by  the  applica- 
tion of  any  natural  principles ;  but  among  the  different  State^ 
on  this  subject  there  is  unlimited  confusion.  Writers  on  con- 
stitutional polity  have  sometimes  tried  to  lay  down  general 


s^Constitutiona]    amendment,    25. 
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rules  to  aid  the  constitution-makers  in  their  work;  but  for 
self-evident  reasons  such  rules,  however  scholarly  and  care- 
fully thought  out,  have  proved  of  limited  utility. 


§  41.  Seeming  inconsistencies  of  constitutional  provi- 
sions.— In  spite  of  the  fundamental  threefold  division  of  gov- 
ernmental powers,  contained  in  substantially  every  American 
constitution,  these  documents  are  full  of  exceptions  and  seem- 
ing inconsistencies,  whereby  they  appear  to  violate  in  numer- 
ous places  the  basic  principles  of  their  own  construction. 

A  few,  only,  of  these  can  be  noted  here,  more  by  way  of 
a  hint  than  of  a  description. 

(1)  The  executive,  and  in  some  States  the  legislative 
body  has  power  to  appoint  or  elect  the  judges. 

(2)  The  executive  usually  has  some  kind  of  a  veto  upon 
legislation. 

(3)  The  senatorial  power  of  confirmation  of  executive 
acts,  such  as  the  appointment  to  office  of  political,  executive 
and  judicial  officers. 

(4)  The  grant  of  limited  legislative  power  to  boards  or 
commissions  appointed  by  the  executive. 

(5)  The  appointment  of  judicial  officers  to  perform 
special  administrative  acts. 

(6)  The  constant  and  almost  necessary  interference  of 
the  legislature  with  the  processes  and  procedure  of  the  courts,^' 
prescribing  and  changing  the  forms  of  writs,  declarations  and 
other  papers;  the  times,  places  and  methods  of  administering 
justice. 


ssNotwithstanding  the  constitu- 
tional separation  of  the  three 
functions  of  government  it  is 
generally  admitted  that  the 
legislature  has  power  to  pre- 
scribe rules  of  evidence  and 
methods  of  proof;  and  tho  there 
are  constitutional  limits  to  the 
exercise  of  such  power,  yet  if 
the  legislative  rules  of  evi- 
dence afford  a  fair  opportunity 
to  submit  all  the  facts  to  the 


jury  upon  evidence  legitimate- 
ly bearing  on  them,  the  statute 
cannot  be  assailed  upon  con- 
stitutional grounds. 
In  general  every  legislature  has 
power  to  regulate  the  proced- 
ure in  the  courts  of  its  own 
State,  including  the  evidence 
which  the  courts  may  receive; 
and,  within  certain  limits,  the 
effect  to  be  given  that  evidence 
when  so  received. 
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Legislatures  have  often  enacted  that  the  existence  of 
certain  facts  shall  be  deemed  by  the  courts  prima  facie  evi- 
dence of  the  existence  of  some  other  fact,  material  and  per- 
haps vital  to  the  issue  on  trial.'"  How  far  such  an  enactment 
is  an  unconstitutional  interference  by  the  legislative  branch 
with  the  powers  of  the  judicial  branch,  has  sometimes  come 
in  question. 

Such  statutes  have  been  contested  not  only  on  the  ground 
that  they  interfere  with  the  threefold  division  of  governmen- 
tal powers,  but  more  commonly  that  they  are  not ' '  due  process 
of  law,'"^  within  the  meaning  of  the  constitutional  safeguard. 


Wynhamer,  v.  People,  13  N.  T. 
378  (446) ;  Howard  v.  Moot,  64 
N.  Y.  262;  Board  v.  Merchant, 
103  N.  Y.  143;  People  v.  Can- 
non, 139  N.  Y.  143;  Common- 
wealth V.  Williams,  6  Gray  1; 
State  V.  Hurley,  54  Maine  562; 
Meadowcroft  v.  People,  163  HI. 
56;  State  v.  Beach,  147  Ind.  74; 
Vega  &c.  Co.  v.  Consolidated 
&c.  Co.,  75  Minn.  308;  State  v. 
Beswick,  13  R.  I.  211;  State  v. 
Buck,  120  Mo.  479;  State  v. 
Thomas,  144  Ala.  77;  Fong  Yue 
Ting  V.  United  States,  149 
V.  S.  698;  In  re  Allen,  82  Vt. 
365  (377). 
ssCases  wherein  the  purpose  or 
intent  with  which  a?i  act  was 
done  is  material,  have  formed 
a  common  occasion  for  such 
legislative  interference.  Acts 
which  would  otherwise  be  in- 
nocent may  become  wrongful 
because  of  a  preconceived,  or 
contemporaneous,  intent  to  de- 
fraud,— as  in  the  purchase  of 
goods  on  credit.  Such  an  in- 
tent is  all  but  impossible  to 
prove  by  direct  evidence,  since 
it  is  a  secret,  undisclosed  men- 
tal purpose.  A  person  is,  how- 
ever, presumed  to  contemplate 
the  natural  result  of  his  own 
acts;  a  principle  of  law  which 
usually  needs  no  legislative 
sanction.     But   a   statute   may 


go  further  and  enact  that  a 
subsequent  refusal  or  neglect 
to  pay  shall  be  deemed  pre- 
sumptive evidence  of  an  intent 
not  to  pay,  ezistijig  at  the  time 
of  contracting  the  debt;  thus 
in  effect  transforming  a  mere 
breach  of  contract  into  a  tort 
or  crime.  Can  the  legislature 
do  it;  or  have  the  courts  the 
sole  right  to  decide  what  shall 
be  the  legal  effect  of  evidence 
received  in  court? 
3''A  statute  which  enacts  that 
proof  of  one  fact  shall  be 
prima  facie  evidence  of  another 
fact  in  issue,  does  not  impair 
"due  process  of  law"  if  such 
an  inference  is  not  purely  ar- 
bitrary, but  there  is  a  rational 
relation  between  the  two  facts, 
and  the  opposite  party  is  not 
deprived  of  a  proper  opportun- 
ity to  submit  to  the  triers  all 
the  facts  bearing  on  the  issue. 
Adams  v.  NewYork,  192  U.  S. 
585;  Mobile  &c.  Co.  v.  Turnip- 
seed,  219  U.  S.  35;  Bailey  v. 
Alabama,  (158  Ala.).  219  TJ.  8. 
219;  People  v.  Cannon,  139  N. 
Y.  33;  Board  v.  Merchant,  103 
N.  Y.  143;  Home  v.  Memphis 
&c.  Co.,  1  Coldw.  72;  Meadow- 
croft V.  People,  163  HI.  56; 
Commonwealth  v.  Williams,  6 
Gray  1;  State  v.  Thomas,  144 
Ala.  77. 
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The  objection  that  such  legislative  action  violates  the 
independence  of  the  constitutional  judiciary  seems  to  have 
been  overlooked  in  most  of  this  class  of  cases  ;^'  and  the  legis- 
lation has  been  held  void,  if  at  all,  because  it  violated  some 
other  constitutional  safeguard. 

§  42.    Construction  and  interpretation  of  a  constitution. 

— It  has  been  seen  that  the  United  States  Constitution  makes 
itself  the  "supreme  law  of  the  land,"  and  that  the  State  con- 
stitutions, each  within  its  proper  limits,  assume  the  same 
paramount  authority. 

No  language  that  ever  was  composed  expressed  its  mean- 
ing with  such  perfect  clearness  and  accuracy  that  dispute 
might  not  honestly  arise  concerning  the  application  of  that 
meaning  to  some  concrete  state  of  facts.  The  greater  the 
terseness  and  simplicity  of  the  expression,  also,  the  greater  is 
the  opportunity  for  difference  as  to  the  limits  of  its  meaning. 

The  correct  interpretation  and  application  of  written  lan- 
guage calls  for  the  aid  of  a  rare  and  precious  quality  of  trained 
ability.  A  mere  crude  sense  of  justice  will  not  suffice;  tho 
that  is  an  essential  element  in  the  total  make-up.  It  needs  a 
knowledge  of  the  history  of  words,  if  the  language  to  be  con- 
strued was  composed  at  a  period  back  of  the  present  day ;  for 
words  insensibly  take  on  new  shades  of  meaning.  It  needs  a 
knowledge  of  the  particular  subject  concerned,  and  of  its 
development  and  changes  since  the  language  in  question  was 
composed.  It  needs  especially  a  sound  backing  of  common 
sense ;  and  the  power  of  looking  rationally  at  all  sides  of  any 
subject,  not  so  bound  down  by  technical  rules  that  one  cannot 
see  all  its  phases  in  the  true  light  of  reason. 

There  are  two  divergent  methods  of  interpreting  a  con- 
stitution, or  other  legal  instrument,  which  may  be  called  the 
strict  and  the  liberal  constructions.^*    The  one  adheres  closely 


ssSee    Dupy    v.    Wickwire,    1    D.  two  conflicting  views  expressed 

Chip.  237.  by  the  courts  of  a  neighboring 

3»These  two  radically  diverse  State.  Its  Constitution  pro- 
constructions  of  a  constitution  vided  that  sheriffs  shoald  be 
may    be    illustrated    from    the  elected  by  the  people  of  their 
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to  the  written  language,  while  the  other  is  governed  more  by 
the  underlying  or  pervading  spirit,  purpose  and  intent.*" 
These  will  appeal  to  thoughtful  minds  largely  according  to 


respective  counties.  The  Sher- 
iff thus  became  a  constitutional 
officer;  but  his  powers,  duties 
and  privileges  were  not  enum- 
erated, tho  the  common  law 
and  the  jurisprudence  of  the 
State,  at  the  time  when  that 
constitution  was  adopted,  left 
nothing  uncertain  as  to  exactly 
what  they  were. 
The  question  then  arose  wheth- 
er the  legislature  could  consti- 
tutionally deprive  the  sheriff  of 
a  substantial  part  of  his  com- 
mon law  and  customary  powers, 
— such  as  the  right  to  serve 
process  in  civil  or  criminal 
causes.  On  one  side  it  was  ar- 
gued that  the  word  "sheriff" 
in  the  constitution  was  not  a 
mere  collection  of  letters,  but 
expressed  an  idea,  as  precise 
and  definite  as  if  it  had  read 
"a.  public  officer  with  the  fol- 
lowing powers,"  etc;  That  if 
the  legislature  could  take  away 
a  single  substantial  power  or 
privilege,  it  might  strip  the 
office  of  every  other  power, 
duty  and  function  which  per- 
tained to  it  and  leave  to  the 
voters  the  bare  privilege  of 
electing  a  constitutional  officer, 
called  the  sheriff;  while  every 
substantial  attribute  of  this 
elective  office  might  be  con- 
ferred on  some  appointive  offi- 
cer, who  might  be  the  mere 
creature  of  the  clique  to  whom 
he  owed  his  place;  and  thus  the 
constitutional  intent  would  be 
nullified  and  subverted.  See 
State  V.  Hastings,  10  Wis.  535; 
McCabe  v.  Mazzuehelli,  13 
"Wis.  478;  State  v.  Brunst,  36 
Wis.  413;  Virtue  v.  Freeholder, 
67  N.  J.  L.  139. 

On  the   other  side   it   was   ar- 
gued that  the  mere  mention  of 


an  office  by  name  in  the  consti- 
tution does  not  imply  any  lim- 
itation on  the  legislative  right 
to  change  the  powers  and  priv- 
ileges previously  belonging  to 
that  office,  as  the  progress  of 
events  may  warrant.  If  it  did, 
then  would  the  vital  affairs  of 
the  people  be  held  in  the  iron 
grip  of  a  bygone  generation; 
and  ideas  which  were  once 
deemed  controlling  would  dom- 
inate an  age  in  which  they  had 
become  outgrown.  To  give 
such  paramount  force  to  a  con- 
stitution, its  language  should 
be  certain  at  least  to  a  certain 
intent;  and  its  restrictions 
upon'  legislation  should  be  as 
clearly  stated  as  in  a  declara- 
tion on  a  penal  statute. 
State  V.  Dean,  E.  M.  Charlton, 
397;  Warner  v.  People,  2  Denio, 
272;  State  v.  De  Lorenzo,  (79 
Atl.  839),  N.  J. 
40"  The  proposition  that  an  act 
of  the  legislature  is  not  uncon- 
stitutional unless  it  contra- 
venes some  express  provision  ot 
the  constitution  is  untenable. 
*  *  *  An  act  directly  re- 
pugnant to  the  nature  and  spir- 
it of  our  form  of  government, 
or  destructive  of  any  of  the 
great  ends  of  the  constitution, 
is  contrary  to  its  true  intent 
and  meaning,  and  can  have  no 
more  obligatory  force  than 
when  it  opposes  some  express 
prohibition  in  that  instru- 
ment. ' ' 

"Indeed,  such  a  species  of  in- 
sidious infraction  is  more  to  be 
feared  and  guarded  against 
than  any  direct  attack;  for 
tFe  latter  will  generally  be  met 
by  instant  reprobation,  while 
the  former  may  escape  notice 
until  the  innovation  results  in 


69 


§    42  THE  CONSTITUTION 

whether  those  minds  are  inclined  to  prize  more  highly  the 
wisdom  of  the  past,  or  the  progressiveness  of  the  present. 

In  construing  an  ancient  constitution,  also,  the  progres- 
sive reformer  who  would  develop  its  natural  meaning  must 
apply  strict  rules  to  its  restraints  on  legislation  and  liberal 
rules  to  its  grants  of  legislative  power.  Consistent  adherence 
to  the  same  rules  of  construction  for  both  would  probably 
leave  the  old  constitution  just  where  it  was,  before  the 
reformers  tried  to  read  its  provisions  by  their  modern  lights. 


the  infliction  of  some  startling 
wrong."  Supreme  Courts  ot 
Delaware,  Pennsylvania  and 
Ohio. 
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CHAPTER  V, 

LEGISLATION. 


§  43.  Importance  of  this  source. — The  fourth  original 
source  of  the  law  of  Procedure  is  Legislation;  and,  even  in 
Vermont  where  this  has  produced  a  mere  modification  and 
not  the  basis^  of  the  existing  system,  its  influence  has  perhaps 
been  equal  to  that  of  the  three  other  sources  combined. 

The  nature  of  these  sources  is  such,  however,  that  while 
we  look  to  legislation  for  the  general  form  and  outline  of  our 
system  of  procedure,^  we  look  also  to  the  principles  of  common 


iSee   i  3. 

awhile  the  legislature  cannot 
without  compensation  deprive 
parties  of  their  vested  rights, 
the  remedies  by  which  rights 
are  to  be  enforced  or  defended 
are  within  the  absolute  control 
of  that  branch  of  the  govern- 
ment. The  rules  of  evidence 
are  no  exception  to  the  doe- 
trine  that  all  rules  and  regu- 
lations affecting  remedies  are 
at  all  times  subject  to  modifi- 
cation and  control  by  the  legis- 
lature. The  changes  enacted 
from  time  to  time  may  be 
made  applicable  to  existing 
causes  of  action;  as  the  law 
thus  changed  would  only  pre- 
scribe the  rule  for  future  con- 
troversies. 

Howard  v.  Moot,  64  N.  Y.  262 
(268). 

Statutes  ordinarily  have  no 
retroactive  effect,  and  in  the 
absence  of  words  clearly  indi- 
cating that  intent,  such  an  ef- 
fect is  not  favored. 
But  a  statute  designed  merely 
to  change  the  mode  of  judicial 
procedure,   where   such   change 


relates  to  the  method  of  en- 
forcing a  right  and  does  not 
affect  tlie  right  itself,  applies 
to  causes  of  action  which  ac- 
crued prior  to  its  enactment  as 
well  as  to  those  which  accrue 
thereafter;  and,  in  the  absence 
of  any  excepting  clause,  takes 
effect  upon  a  pending  action 
as  it  stands,  when  the  act  be- 
comes operative. 
Vermoiit  P.  S.  Sec.  34;  Rich- 
ardson V.  Eichardson,  37  Vt. 
599;  Murray  v.  Mattison,  63 
Vt.,  479;  Willis  v.  Fincher,  68 
Ga.  444;  Ee  Savings  Bank,  69 
N.  H.  84;  Johnson  v.  Smith, 
78  Vt.  145  (149). 
A  statute  is  not  to  be  given  a 
construction  at  variance  with 
established  rules  of  procedure, 
unless  the  legislative  intention 
is  apparent.  The  rules  of  the 
common  law  should  not  be 
changed  by  doubtful  implica- 
tion nor  overturned  except  by 
clear  and  unambiguous  lan- 
guage. 

Dewey  v.  Trust  Co.,  57  Vt 
332;  State  v.  C.  V.  R.  Co.,  81 
Vt.  459. 


71 


§  43 


LEGISLATION. 


law  and  equity  for  the  growth  and  development  of  that  sys- 
tem. The  latter,  therefore,  may  warrant  attention  from  those 
most  interested  in  the  particular  problems  of  the  day;  while 
the  former  will  better  assist  those  who  would  gain  a  general 
understanding  of  the  subject. 

Pursuing  the  plan  of  this  work  already  explained,^  the 
history  and  development  of  legislation  will  briefly  be  referred 
to  in  this  chapter. 


§  44.  English  Legislatures. — ^For  more  than  a  thousand 
years,'  in  lands  where  the  inhabitants  now  speak  the  English 
language,  certain  representative  bodies  of  men  have  met,  under 
various  names  and  diversified  conditions,  to  regulate  the  con- 
duct of  their  fellow  men  by  means  of  laws  enacted  by  those 
bodies. 

In  those  primitive  ages  of  civil  society  when  every  one 
was  exposed  to  the  attack  of  powerful  enemies,  and  men  com- 
bined for  defence  under  the  protection  of  their  more  energetic 
and  capable  neighbors,  the  institution  of  monarchy  seemed 
the  most  natural,  if  not  the  necessary  form  of  government. 
But  even  when  the  king  was  the  foremost  chieftain  of  his 
nation,  a  due  regard  to  the  welfare  of  his  people  and  the  per- 
manence of  his  rule  would  lead  him  often  to  consult  the  wisest 
and  ablest  of  his  subjects,  so  that  his  commandments  might  be 
more  readily  obeyed,  and  his  decisions  held  in  higher  honor. 

In  like  primitive  times  and  in  other  lands,  rude  popular 
assemblies  used  to  gather  by  common  consent,  in  their  informal 
manner,  to  settle  as  best  they  could,  the  great  and  pressing 
questions  which  arose  among  these  simple  folk. 


3If  there  is  any  period  when 
Legislatures  can  be  said  to 
have  originated,  or  any  coun- 
try where  the  institution  is 
known  to  have  been  invented, 
those  questions  must  be  dis- 
cussed in  some  place  more 
suitable  than  this. 
We  know,  however,  that  among 


the  Saxons,  Early  English,  or 
Anglo-Saxons, — whichever  one 
may  most  accurately  call  them, 
— a  legislature  existed,  the 
works  of  which  are  still  vital, 
as  forming  a  remote  but  sub- 
stantial basis  for  our  own 
methods  of  doing  justice  at  the 
present  day. 
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Among  the  Anglo-Saxons*  this  assembly  of  the  wise  men 
partook  of  the  natures  of  a  council  and  of  a  court.  It  advised 
the  king  in  war  and  peace ;  and  tho  the  laws  were  issued  in  his 
name,  their  acceptance  by  the  people  was  due  largely  to  the 
fact  that  they  had  been  assented  to  by  the  wise  men  of  the 
nation.  The  form  of  the  enactment,  in  many  instances,  was 
that  the  king  had  made  the  law  "with  the  counsel  and  con- 
sent" of  the  assembly  of  the  wise; — a  form  perpetuated  in  its 
essential  feature  even  to  this  day. 

Such  Saxon  councils  assumed  and  exercised  even  the 
power  to  depose  the  king,  if  his  government  were  not  con- 
ducted for  the  advantage  of  the  people. 

For  more  than  a  century  after  A.  D.  1066,  the  royal  power 
was  practically  absolute.  The  statutes  of  that  period  have 
survived  the  destructive  influence  of  time  no  better  than  have 
those  of  the  preceding  ages;  but  during  that  time  gatherings 
of  the  great  court  or  council  were  often  held.  It  was,  however, 
composed  mainly  of  the  king's  immediate  tenants,  instead  of 
the  nation's  wise  men  as  of  old. 

By  slow  degrees  and  almost  insensible  gradations  this 
ancient  council  of  the  wise  men  has  given  shape  and  form  to 


*The  idea  of  Anglo-Saxon  law 
was  that  no  enactment  had  any 
binding  force  unless  assented 
to  by  the  people.  Such  assent 
might  be  given  by  the  act  of 
the  chief  men  of  the  kingdom, 
representing  the  rest,  in  coun- 
cil assembled;  or  it  might  be 
given  by  the  growth  of  a  rea- 
sonable custom,  beginning  in 
time  immemorial  and  continu- 
ing without  interruption  until 
it  had  acquired  the  force  of 
law.  The  first  of  these  has 
grown  into  the  statutes,  the 
latter  into  the  common  law. 
The  Feudal  notion  of  a  statute 
was  a  law  made  by  a  sover- 
eign, addressed  to  the  people, 
with  a  threat  of  punishment  if 
disobeyed;  while  the  Saxon 
view  was  the  recognition  of  a 
legal  custom  as  already  exist- 


ing, with  some  scale  of  punish- 
ment for  its  breach.  The  peo- 
ple made  the  law,  by  their 
customs,  and  the  king  merely 
recognized  it. 

During  four  or  five  centuries 
after  the  Norman  conquest, 
the  kings  vainly  tried  to  im- 
pose upon  the  English  people 
this  feudal  view  that  law  is  a 
command  by  a  sovereign  to  his 
subjects,  instead  of  being  his 
recognition  of  the  usages  of 
the  people.  Then  they  gave 
up  the  attempt,  and  the  repre- 
sentatives of  the  people,  in 
Parliament  assembled,  took 
upon  themselves  the  right  not 
only  to  define  and  protect  the 
liberties  of  the  people,  but  to 
regulate  by  law  the  succession 
to  the  throne. 
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the  legislative  bodies  of  today.  A  bare  recital  of  the  various 
steps,  in  any  sort  of  detail,  would  fill  a  good-sized  volume.  A 
few,  only,  of  the  more  prominent  changes  can  briefly  be  men- 
tioned here. 

From  an  occasional  body,  of  indefinite  membership,  it 
came  to  be  composed  of  designated  persons,  who  were  sum- 
moned as  a  matter  of  right,  and  by  written  warrants,  to  meet 
at  fixed  and  regular  times,  and  advise  the  king  on  a  variety 
of  subjects,  including  everything  of  special,  or  unusual 
concern. 

The  persons  thus  summoned  were  not  only  the  great 
nobles,  landholders  and  ecclesiastics,  but  presently  the  list 
included  the  less  important  tenants  of  the  king. 

By  the  famous  Magna  Carta  of  1215,  the  king's  right  to 
impose  taxes  without  the  consent  of  the  nation,  given  in  an 
assembly  thus  duly  summoned,  was  limited  by  express  words; 
tho  probably  no  new  restriction  was  created.  A  statement  of 
ancient  rights  was  made,  however,  in  clearer  form  and  more 
positive  language  than  had  been  known  before. 

From  1254  this  national  council  or  assembly  began  to 
include  two  gentlemen  from  each  county,  known  as  the 
"Knights  of  the  Shire";  a  change  which  is  regarded  as  the 
beginning  of  popular  membership  in  this  great  English  legis- 
lature. 

In  1265,  a  famous  council,  or  parliament,  was  summoned 
by  one  of  the  nobles,  the  leader  of  an  insurgent  body  in  tem- 
porary control  of  the  country.  Its  great  feature  was  that 
two  representatives  from  each  county,  city  and  borough  were 
summoned,  to  meet  with  the  earls,  barons,  bishops  and  others 
who  then  supported  the  existing  government. 

These  new  members  from  the  commercial  class  thus 
became  recognized  as  a  constituent  part  of  the  great  national 
council,  so  that  by  1295  shire  and  borough  representation  had 
become  established;  altho  the  power  of  selecting  from  what 
cities  and  towns  these  delegates  should  be  chosen  still 
remained  in  the  king. 

74 


m  ENGLAND.  §   44 

These  representatives  of  the  people  at  first  were  greatly 
averse  to  attending  such  councils,  since  their  presence  there 
was  sought  mainly  so  that  taxes  might  be  levied  on  their 
constituents,  the  commercial  classes;  and  the  nobility  often 
treated  these  new  members  with  the  scorn  of  social  superiority ; 
but  by  1344  a  separation  had  taken  place,  the  representatives 
of  the  counties,  cities  and  boroughs  meeting  by  themselves, 
thus  forming  the  popular  branch  of  the  legislature,  or  House 
of  Commons.  When  the  landed  gentlemen  of  the  counties 
began  thus  to  combine  with  the  burghers  from  the  cities,  a 
new  political  division,  or  "estate,"  came  into  being. 

About  the  same  time  the  constitutional  principle  had 
become  admitted  that  the  commons  should  have  the  decisive 
voice  in  grants  of  money  to  the  king;  a  principle  which  still 
exists  in  probably  every  American  State,  where  all  revenue 
measures  must  originate  in  the  popular  branch  of  the  legis- 
lature. 

From  that  time  onward  to  the  present  day,  the  power  and 
influence  of  the  popular  branch  of  the  English  Parliament  has 
generally  been  increasing.  At  times,  however,  there -were 
reactions,  when  the  powers  and  prerogatives  of  the  crown 
seemed  overwhelming,  while  the  freedom  and  influence  of  the 
parliament  were  little  more  than  shadows.  These  opposing  prin- 
ciples more  than  once  met  in  armed  encounter;  faction  warred 
with  faction  until  both  were  seriously  weakened;  but  in  later 
ages  kings  who  sought  to  restore  the  absolutism  of  a  by-gone 
past  found  the  popular  wiU  too  strong,  and  had  to  yield  to 
that  control  which  the  enlightened  spirit  of  the  age  demanded. 

This  representation  of  the  people,  thru  their  knights  and 
burgesses  in  the  House  of  Commons,  was  by  no  means  a- pro- 
portional representation  of  the  voters,  nor  of  the  people  at 
large,  as  these  words  are  understood  in  America  at  the  present 
day.  At  least  until  1832,  the  abuses  of  the  electoral  privilege 
were  so  great  as  to  arouse  the  denunciation  of  some  of  the 
most  conservative  and  temperate  statesmen.  In  considering 
the  work  of  English  legislation,  as  shaping  the  laws  which 
govern  us  to-day,  credit  should  be  given  for  the  good  they 
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did  in  spite  of  these  gross  abuses,  while  apologies  may  be 
made  for  their  shortcomings  due  to  the  same  defects. 

§  45.  Early  American  legislatures. — ^When  English  enter- 
prise first  began  to  colonize  the  coast  of  North  America,  the 
Legislature,  as  a  distinct  branch  of  national  government  and 
a  protection  to  the  people,  had  become  so  completely  a  part  of 
the  English  system  that  it  seemed  to  cross  the  ocean  as  part 
of  the  common  birthright.  This  became  evident  whenever  the 
proprietors  of  a  colony  tried  to  dispense  with  it  in  the  gov- 
ernment of  the  settlers,  whose  resolute  impatience  soon  com- 
pelled a  different  treatment. 

From  the  first  representative  legislative  assembly  held  in 
Virginia  in  1619,  followed  by  another  in  Massachusetts  in 
1634,  these  representative  bodies  became  the  recognized  mode 
of  levying  local  taxes,  enacting  laws,  establishing  courts  and 
managing  in  general  the  local  affairs  of  their  communities. 
The  American  Revolution  added  to  their  powers,  besides  creat- 
ing that  combined  legislature  of  the  entire  nation — ^the  Con- 
tinental Congress;  and  the  local  legislatures. usually  passed  on 
from  colony  to  State  without  change  in  their  nature,  or  the 
introduction  of  new  principles  of  action. 

As  an  illustration  of  a  legislature  soon  after  the  beginning 
of  American  independence,  the  General  Assembly  of  Connecti- 
cut may  briefly  be  described. 

This  body,  towards  the  close  of  the  eighteenth  century, 
was  composed  of  two  branches:  (1)  the  Governor,  Lieutenant 
Governor  and  council;  and  (2)  the  House  of  Representatives. 
These  officers  were  elected  by  the  freemen  of  the  State;  the 
former  branch  on  a  State-wide  ticket,  the  latter  by  the  indi- 
vidual towns. 

The  two  branches  of  the  legislature  in  a  great  degree  were 
independent  of  each  other.  They  met  separately;  and  while 
the  one  had  its  presiding  officers  designated  by  the  law,  the 
other  elected  its  own  speaker,  who  controlled  its  business. 
The  power  to  decide  upon  the  election,  qualification  and  con- 
duct of  its  own  members  was  vested  in  the  particular  house 
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or  branch,  subject  to  certain  general  restrictions;  and  within 
its  proper  authority  the  decision  of  the  house  was  final. 

The  assistants,  or  ordinary  members  of  the  council,  were 
elected  by  a  species  of  primary  nominations,  which  in  most 
States  has  now  passed  wholly  out  of  use.  There  were  two 
town  meetings  held  in  each  year.  At  one  of  them  each  voter 
might  cast  a  ballot  for  twenty  nominees.  A  record  of  these 
ballots  was  sent  to  the  legislature  when  in  session;  and  the 
twenty  persons  who  in  the  whole  State  had  received  the 
largest  number  of  such  votes,  became  the  candidates  from 
whom  the  twelve  assistant  councillors  were  chosen  at  the  next 
general  election,  in  the  several  towns. 

The  usual  legislative  powers,  then  as  now,  were  to  make, 
alter  and  repeal  the  laws;  to  grant  taxes  and  provide  a  reve- 
nue; to  create  public  offices  and  provide  for  the  choice  of 
officers;  and  in  general  to  do  any  and  everything  for  the  good 
of  the  community,  which  was  not  prohibited  by  the  letter  or 
spirit  of  the  constitution.  There  was  and  could  be  no  other 
limit  to  legislative  action  in  furtherance  of  the  needs  and 
welfare  of  society. 

Bills  might  originate  in  either  house,  or  branch;  and 
became  laws  only  when  passed  by  both.  The  governor,  being 
the  usual  presiding  officer  of  the  upper  house,  had  his  vote 
there  as  a  member,  and  another,  or  casting  vote  in  case  of  a 
tie,  but  no  general  veto. 

This  legislature,  like  others  in  those  early  days,  often 
assumed  judicial  powers  which  were  entirely  inconsistent  with 
the  threefold  division  of  governmental  powers,  and  which  in 
most  States  have  usually  been  abandoned,  or  nullified  by  the 
courts. 

§  46.  The  legislature  in  Vermont.' — The  early  history  of 
Vermont  is  too  familiar  in  the  minds  of  its  citizens,  and  too 


°If  the  proposals  of  amendment  legislative  and  other  depart- 
to  the  State  constitution,  made  ments  of  the  government  will 
by  the  legislature  of  1910,  are  occur.  See  Acts  1910,  pages 
adopted,  various  changes  in  the  537  to  540. 
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full  of  detail  to  give  it  any  extensive  place  in  a  work  like  this. 
The  present  chapter,  however,  depends  so  much  upon  legal  and 
political  history,  that  these  cannot  be  wholly  overlooked. 

The  outbreak  of  the  American  Revolution  found  the 
sparsely  settled  region  between  Lake  Champlain  and  the 
Connecticut  river  exposed  to  peculiar  perils.  That  govern- 
mental protection,  which  the  early  settlers  had  expected  from 
the  eastward,  had  long  since  been  withdrawn,  by  reason  of  an 
order  of  the  English  King.  That  to  which  they  were  entitled 
from  the  westward  had  proved  so  undesirable  to  many,  that 
it  had  been  rejected  by  the  inhabitants  on  that  side  of  the 
present  State.  The  bold  and  defiant  acts  of  the  patriots  in  all 
parts  of  the  revolted  colonies  had  stirred  up  the  government 
across  the  ocean;  and  armed  men  were  preparing  to  force  the 
insurgents  into  a  state  of  subjection  to  the  king.  One  of  the 
chief  lines  of  military  communication  lay  along  the  borders 
and  across  the  mountains  of  Vermont,  where  hostile  invaders 
had  been  re-passing  for  more  than  a  century,  and  where  the 
face  of  nature  suggested  an  easy  route  and  a  strong  proba- 
bility of  successful  warfare. 

The  unprotected  inhabitants  of  this  region  had  been  for 
several  years  without  any  recognized  legal  government,  save 
that  ordained  by  themselves,  in  their  separate  towns  and 
churches.  The  ill-fated  expedition  into  Canada  in  the  autumn 
of  1775,  was  approaching  its  period  of  failure,  when  the  inhab- 
itants of  southwestern  Vermont,  then  without  any  such  distinc- 
tive name,  acting  thru  a  committee  which  probably  was  self- 
appointed,  called  a  general  meeting  of  the  people  of  that 
region  for  several  vital  ends,  namely:  the  establishment  of 
some  system  of  recognized  law;  the  suppression  of  mobs;  the 
appointment  of  an  agent  to  the  Continental  Congress;  and 
the  manner  in  which  these  people  should  associate  in  the 
cause  of  struggling  and  patriotic  America. 

The  meetings  which  followed  were  gatherings  of  the 
representatives  of  the  different  towns;  leading  men  who  in 
camp  or  council  had  shown  their  ability  to  merit  the  confidence 
of  their   townsmen.     They   proceeded   with   deliberation,   as 
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became  men  who  were  dealing  with  serious  affairs.  As  time 
went  on  the  eighteen  towns,  which  first  sent  delegates, 
increased  in  number,  so  that  they  included  communities  in  all 
parts  of  the  infant  State.  They  drafted  and  adopted  an 
address  to  the  Continental  Congress,  then  in  session  at  Phila- 
delphia, asking  for  recognition,  and  sent  it  to  that  body  by  a 
special  messenger.  They  signed  a  solemn  engagement  to 
defend  the  United  American  States  by  arms  against  the  hos- 
tile attempts  of  British  fleets  and  armies,  and  recommended 
the  same  to  their  constituents.  After  more  than  a  year  of 
successive  sessions  they  adopted  a  declaration  that  the  district 
or  territory  which  they  represented  should  thereafter  be  con- 
sidered as  a  separate,  free  and  independent  State  or  juris- 
diction. 

The  subsequent  steps  taken  led  to  the  calling  of  a  con- 
vention which  adopted  the  first  State  constitution,  at  a  most 
critical  period  of  American  history,  July  2,  1777.  It  was 
revised  by  the  same  body  in  the  following  December,  after  the 
success  at  Schuylerville  had  closed  the  military  struggle ;  and 
the  laws  were  no  longer  silent  amid  the  crash  of  arms. 

This  document  vested  the  supreme  legislative  power  in  a 
House  of  Eepresentatives,  consisting  of  a  single  chamber.* 
The  qualifications,  mode  of  choice,  powers,  duties,  and  proce- 
dure were  regulated  by  that  instrument  in  considerable  detail. 

The  first  session  of  this  legislature  was  held  at  Windsor, 
March  12,  1778.  The  succeeding  sessions  have  been  held  at 
intervals,  somewhat  irregular  at  first,  but  soon  made  annual, 
until  1870,  since  when  they  have  been  biennial.  In  1836  a 
second  legislative  chamber,  the  Senate,  was  created  by  an 
amendment  to  the  constitution.' 

Prom  the  first  the  members'  of  the  House  of  Representa- 
tives, or  popular  branch,  have  been  chosen  to  represent  the 

8The    executive    council    was    a  '^Vt.  Const.,  Amend.  (3  to  7,  23). 

combined    executive    and    judi-  ^The   founders   of   our   State   be- 

cia]    body,   which   had   an   ad-  lieved     that    laws    should    be 

visory   power   and    duty   as   to  made   by   the   wisest   and  best 

the  form  and  language  of  the  of  the  community  without  spe- 

laws  enacted.  cial   regard   to   their   numbers, 
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towns,  individually ;  and  each  town  or  city,  large  or  small,  has 
one  and  but  one  member  in  that  body.  The  permanence  of 
this  representation  is  guaranteed  by  the  express  language  of 
the  constitution.* 


§  47.  Representative  government. — The  name  Republic 
describes  a  form  of  government  in  which  all  public  affairs  are 
administered  by  officers  chosen,  directly  or  indirectly,  by  that 
part  of  the  entire  population  which  has  been  admitted  to  the 
franchise.  It  excludes  the  idea  that  any  official  can  hold  his 
office  by  inheritance  or  purchase;  and  it  is  contrasted  with  a 
pure  democracy,  in  which  laws  are  made  by  the  entire  body 
of  voters  acting  thru  no  intermediate  representatives. 

While  the  merits  of  these  methods  may  be  the  subject  of 
legitimate  discussion,  when  the  question  of  constitutional 
amendment  comes  up,  there  can  be  little  doubt  how  they  have 
been  settled  by  most  existing  constitutions. 

Representative  government  is  an  English  invention, 
adopted  in  the  United  States  by  universal  consent  and  consti- 
tutional guaranty.  It  is  inconsistent  with  the  pure  democracy 
under  which  some  other  countries  have  flourished  and  decayed ; 
and  differs  from  even  a  limited  monarchy,  like  that  of  Great 


and  hence  wrote  into  their 
first  constitution  and  its  suc- 
cessors, that  the  legislature 
should  be  composed  of  the 
persons  most  noted  for  wisdom 
and  virtue.  Const,  of  1777, 
Ohap.  II,  sec.  7.  But  since 
such  men  do  not  in  all  in- 
stances receive  a  majority  of 
votes,  and  since  they  some- 
times fail  to  exhibit  those 
great  qualities  for  which  they 
are  deemed  to  be  distinguished, 
new  plans  for  constitutional 
enactment  are  being  submitted 
to  the  public  in  various  por- 
tions of  our  country. 
Two  opposing  plans  are  now 
presented:        (1)     Because  men 


noted  for  wisdom  and  virtue 
are  not  always  chosen,  it  is 
proposed  by  some  reformers 
that  they  should  never  be 
chosen,  or  if  chosen  should  be 
deprived  of  their  exclusive 
rights;  and  that  the  power  of 
legislation  should  be  commit- 
ted in  part  to  the  whole  body 
of  the  people,  on  the  theory  of 
the  "omniscience  of  the  major- 
ity;" (2)  By  some  more  con- 
servative people  it  is  proposed 
that  we  return  to  the  ideals  of 
the  fathers,  and  really  send  to 
the  legislature  the  wisest  and 
best  men  of  each  community. 
9Vt.  Const.,  Ch.  II,  Sees.  7,  8; 
Amend.  24;  sec.  2. 
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Britain,  by  excluding  all  ideas  of  hereditary  descent,^"  life 
tenure,  and  the  existence  of  any  public  office  as  a  private 
right,  instead  of  a  condition  of  service  for  society. 

The  Vermont  Constitution^^  has  vested  all  its  legislative 
power  in  a  general  assembly,  consisting  of  a  house  of  repre- 
sentatives and  a  senate.  To  the  combined  action  of  these 
bodies,  subject  to  a  certain  power  of  disapproval  by  the  gov- 
ernor," it  has  committed  the  power  of  enacting  the  laws  which 
are  to  govern  the  body  politic;  and  it  has  not  provided  any 
mode  in  which  legislative  power  can  be  given  to  the  people  at 
large.^^  If  any  such  power  is  to  be  conferred  upon  the  inhab- 
itants of  this  State,  further  than  the  power  they  now  have  of 
choosing  men  to  represent  them  in  this  matter,  it  must  be  done 
by  an  amendment  to  the  State  constitution  which  cannot  be 
commenced  before  1920. 


loOur  Canadian  cousins  would 
doubtless  argue  that  the  prin- 
ciple of  heredity  has  value  in 
the  selection  of  the  head  of  the 
executive  department ;  that 
the  exciting  political  cam- 
paigns, which  in  the  United 
States  so  wrench  the  business 
world  every  four  years;  which 
unsettle  values  and  arouse  the 
depths  of  partizan  animosity, 
could  largely  be  avoided  if  the 
chief  executive  held  his  place 
by  life  tenure  and  by  reason 
of  his  birth;  that  it  is  better  to 
choose  the  efficient  leaders  of 
the  popular  majority  and  mi- 
nority by  the  silent  processes 
of  public  opinion,  rather  than 
by  a  count  of  votes  called  out 
thru  prolonged  excitement  and 
vociferous  vituperation.  Others 
again  will  argue  that  if  the 
people  are  really  to  govern 
themselves,  they  should  draft 
and  pass  the  laws;  that  any- 
one who  understands  the  lan- 
guage can  tell  what  laws  he 
wants  enacted  and  how  to 
frame  them;  so  that  one  need 
not  win  his  way  into  the  legis- 
lature to  introduce  a  bill,  nor 


sit  in  the  seats  of  the  chosen 
few  to  vote  on  its  enactment. 
iiVt.  Const.,  Ch.  I,  Art.  5;  Ch. 
H,  sees.  3,  6,  etc. 
The  power  to  make  laws,  con- 
ferred by  a  constitution  on 
the  legislature,  cannot  be  dele- 
gated by  the  legislature  to  the 
people  of  the  State,  nor  to  any 
portion  thereof. 
Houghton  V.  Austin,  47  Cal. 
646;  Barto  v.  Himrod,  8  N.  Y. 
483;  Bank  v.  Village  of  Eome, 
18  N.  T.,  38;  Starin  v.  Genoa, 
23  N.  Y.  439;  Clark  v.  Eoches- 
ter,  38  N.  Y.  605;  Parker  v. 
Com,  6  Barr.  507;  Locke's  ap- 
peal, 73  Penn.  491;  State  v. 
Wilcox,  45  Mo.  459;  Eice  v. 
Foster,  4  Harrington  479; 
State  V.  Copeland,  3  E.  I.  33; 
Eailroad  v.  Commrs.,  1  Ohio 
N.  S.  77;  People  v.  Collins,  3 
Mich.  343;  Santo  v.  State,  3 
Iowa  165;  Geebrick  v.  State, 
5  Iowa  491;  State  v.  Beneke, 
9  Iowa  303;  State  v.  Weir,  33 
Iowa  134;  Maize  v.  State,  4 
Ind.  343;  Meshmeier  v.  State, 
11  Ind.  483;  State  v.  Swisher, 
17  Texas  441;  Ex  parte  Wall, 
48   Cal.   379. 
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This,  however,  does  not  prevent  a  legislative  body  from 
referring  to  the  voters  the  time  when  some  particular  statute 
shall  take  effect.  Laws  are  often  passed  contingent  upon  the 
happening  of  a  future  event;  and  if  such  law  depends  for  its 
life,  force  and  existence  upon  the  legislature  and  not  upon  the 
voters,  it  is  valid  although  the  voters  are  allowed  to  determine 
the  date  when  it  shall  take  effect.  The  act,  in  any  contingency, 
becomes  operative  at  some  definite  time,  whatever  the  vote 
may  be. 

The  practical  operation  of  this  exception  has  been  that 
when  the  legislature  desires  to  refer  some  important  question 
to  the  voters,  it  first  enacts  a  statute,  with  all  the  care  and 
deliberation  which  such  a  matter  demands,  and  provides  there- 
in, or  elsewhere,  for  a  special  election  at  which  the  voters  can 
vote  "yes"  or  "no"  upon  their  acceptance  of  the  act,  to  take 
effect  on  a  certain  near  future  day.  If  a  majority  vote  "yes" 
the  act  takes  effect  on  that  day.  If,  however,  the  vote  be  "no," 
the  act  will  take  effect  at  a  certain  later  day,  so  fixed  as  to 
enable  a  future  legislature,  if  they  see  fit,  to  repeal  the  act  in 
compliance  with  the  expressed  wish  of  the  people.  The  con- 
stitutionality of  such  procedure  is  not  an  open  question  in 
Vermont. ^^ 

§  48.  The  construction  of  statutes. — The  same  considera- 
tions which  affect  the  meaning  of  a  constitution  apply  to  the 
construction  or  interpretation  of  statutes,  of  contracts,  and  of 
all  instruments  wherein  the  human  mind  has  tried  to  express 
its  meaning  by  the  use  of  formal  language.  In  all  these  cases 
there  is  no  such  thing  as  absolute  clearness  and  perspicuity; 
tho  such  compositions  differ  widely  in  that  respect,  depending 
largely  upon  the  knowledge,  skill  and  experience  of  their 
authors.  Disagreements  will  inevitably  arise ;  and  when,  as  a 
means  of  doing  justice  and  conserving  the  peace  of  society,  it 
comes  about  that  they  must  be  settled,  it  follows  that  the 
decision  of  some  mind  must  settle  them.     In  our  system  of 


isBaneroft  v.  Dumas,  31  Vt.  456;  State   v.    Scampini,   77   Vt. 

State    V.    Parker,    26   Vt.    357;  (97). 
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adaptation  of  means  to  ends,  that  mind  is  the  mind  of  a  judge 
who  hears  and  decides  the  cause. 

There  is,  however,  a  well-defined  distinction  between  the 
development  of  so-called  common  law  principles  and  the  con- 
struction or  interpretation  of  the  statute  law.  "While  both  are 
applications  to  practical  affairs  of  sound  legal  reasoning  and 
common  sense,  the  one  relates  to  things  and  the  other  to  words. 
As  explained  elsewhere,^^  the  common  law  propositions  are  in 
the  nature  of  general  rules  deduced  from  analogy  and  resem- 
blance among  the  various  decisions  of  like  matters  in  a  like 
manner.  Any  one  may  deduce  these  rules  who  can  do  it 
wisely  enough  to  get  the  courts  and  the  legal  profession  to 
follow  his  deductions.  The  construction  and  interpretation  of 
written  language,  in  statutes,  wills,  contracts,  constitutions, 
etc.,  involves  to  some  extent  a  similar  deduction ;  and  incident- 
ally results  in  some  general  rules  to  govern  such  construction, 
which  resemble  in  their  form  the  general  rules  of  common 
law,  and  are  derived  from  distinct  adjudications  in  much  the 
same  way. 

But  here  the  methods  begin  to  diverge.  The  common 
law  admits  of  indefinite  expansion,  as  new  conditions,  inven- 
tions and  the  like  bring  new  processes  and  customs  into  com- 
mon use.  Thus,  when  the  locomotive  revolutionized  the  trans- 
portation of  the  world,  whole  volumes  of  common  law  deduc- 
tion gave  rise  to  new  legal  systems,  before  legislatures  could 
see  the  need  of  new  laws  to  regulate  the  changed  conditions, 
still  less  could  agree  upon  the  wisest  methods  of  such  control. 
But  for  the  reported  decisions  of  the  courts,  in  all  but  innum- 
erable causes,  based  on  the  common  law  of  ante-railroad  ages, 
the  entire  subject  of  Master  and  Servant  would  have  been  a 
judicial  chaos,  wherein  no  employer  nor  employe  could  safely 
move  without  the  chances  of  infinite  dispute. 

The  interpretation  of  written  language,  however,  seems 
a  simple  thing.  It  is  to  tell  what  the  written  words  really 
mean,  when  applied  to  the  matter  in  hand,  concerning  which, 
perhaps,  the  framer  of  that  language  had  never  thought.    The 


laCliap.  II,  §  16. 
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scope  of  such  reasoning  is  not  quite  so  broad  as  when  the 
question  is  where,  between  two  contrasted  analogies,  does  jus- 
tice place  the  facts  of  the  case  at  bar.  But  the  reasoning  ii 
equally  important ;  and  the  obscurity  of  written  language  may 
be  even  greater  than  the  uncertainty  of  unwritten  analogies. 
Contracts  are  often  drawn  in  haste,  and  interlined  with- 
out careful  thought;  and  statutes  are  sometimes  rushed  thru 
committees  and  hurriedly  passed  amid  the  confusion  which 
precedes  adjournments.  Vital  amendments  may  not  be 
inserted  between  the  printed  lines.  Words  of  similar  sound 
but  of  very  dissimilar  meaijing  may  be  confused  together. 
The  final  outcome  may  be  a  jumble  of  language  which  cannot 
be  called  grammatical;  where  some  part  must  be  rejected  as 
meaningless;  and  yet  the  whole  may  convey  an  idea  that  is 
perfectly  plain  to  an  impartial  mind,  tho  one  would  wish  it 
had  been  more  happily  expressed.  Then  the  courts  must  take 
these  happy-go-lucky  sentences  in  hand,  when  the  rights  of 
individuals  require  it.  They  may  brush  away  one  clause  as 
without  meaning;  another  as  not  expressing  sufficiently  the 
idea  that  was  claimed,  and  may  give  to  the  rest  so  much  of 
what  probably  was  intended  as  a  reasonable  construction  of 
the  language  will  permit.  This  may  demand  that  some  well 
known  word,  whose  meaning  standing  alone  is  perfectly  clear, 
should  be  construed  to  mean  something  else  which  no  school- 
boy ever  could  have  called  it ;  and  this  because  any  other  con- 
struction would  do  violence  to  a  perfeaetly  clear  intent.^* 


i*A  few  of  the  more  important 
and  well  established  rules 
which  the  courts  have  laid 
down  for  the  interpretation  of 
statutes  are  these: 
Statutes  are  to  be  construed 
with  reference  to  their  spirit 
and  reason.  Frequently  the 
courts  have  declared  that  a 
case  which  was  strictly  within 
the  letter  was  not  within  the 
real  and  correct  meaning  of  a 

Com.  V.  Wells,  110  Pa.  St.  463;   • 
Cearfoss  v.  State,  42  Md.  403; 


Church  V.  United  States,  143 
U.  S.  457;  Eyegate  v.  Wards- 
boro,  30  Vt  (749);  Osgood  v. 
Eailway,  77  "Vt.  334  (337-9-40). 
In  construing  statutes  an  ab- 
surd purpose  is  never  to  be  at- 
tributed to  the  lawmakers,  and 
any  construction  leading  to  an 
absurd  consequence  is  always 
to  be  avoided. 

People  v.  Commissioners,  95 
N.  y.  554;  Peck's  est.,  80  Vt. 
489   (495). 

When  two  constructions  of  a 
statute  are  equally  obvious  anH 
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Numerous  instances  might  probably  be  found  in  which  a 
statute  enacted  by  a  legislature,  with  the  best  intentions  as 
to  justice,  has  proved  to  possess  elements  of  the  rankest  injus- 
tice, when  tested  by  the  experience  of  actual  application  to 
the  concerns  of  life. 

Numerous  instances,  also,  have  occurred  when  a  legis- 
lature, by  the  misuse  of  words,  thru  haste,  thoughtlessness  or 
ignorance,  has  enacted  something  entirely  different  from  what 
its  members  probably  meant  to  do,  and  thought  they  had  done, 
when  they  gave  assent  to  the  enactment.^' 

In  such  eases  the  problem  before  the  courts  is  how  to  con- 
strue nonsense  into  sense,  or  perhaps  injustice  into  rectitude. 
The  courts  are  being  criticised  continually  for  what  is  called 
"judicial  legislation";  and  sometimes,  no  doubt,  with  reason. 
In  many  more  instances  the  law  as  printed  on  the  statute  book 
would  result  in^  manifest  absurdity,  or  in  cruel  injury  to  some 
individuals,  were  it  not  that  the  courts,  before  whom  come  the 
actual  instances  which  the  statutes  are  intended  to  affect,  have 
applied  to  them  the  law  of  common  sense  and  sound  reason, 
and  made  that  commandment  sane  and  proper  which  on  its 
face  was  senseless. 

In  other  cases  the  courts  cannot  correct  such  shortcomings 
of  the  legislature  without  usurping  its  authority,  and  are  com- 
pelled to  decide  according  to  the  wording  of  the  law.  Then 
sometimes,  the  public  is  startled  by  a  decision,  so  manifestly 


reasonable,  the  courts  will  con- 
strue it  in  harmony  With  the 
constitution,  and  if  possible 
will  reject  a  construction  which 
would  make  it  violate  the  con- 
stitution. 

Supervisors  v.  Brown,  113  U. 
S.  261;  Knights,  &c.  Co.  v. 
Jarman,  187  IT.  S.  197;  Hen- 
drick  V.  Cleveland,  2  Vt.  339; 
In  re  Allen,  83  Vt.  365  (377); 
84  Vt.  (544). 
i5ln  Vermont,  fortunately,  these 
conditions  have  been  rare;  due 
largely  to  a  mode  of  revision 
of   bills,    which    has   prevailed 


more  or  less  since  the  founda- 
tion of  the   State. 
See  Const,  of  1777,  Ch.  TL,  Sec. 
14. 

Bills  intended  to  become  stat- 
utes, instead  of  being  submit- 
ted to  the  enacting  ppwer  at 
the  caprice  of  careless,  un- 
skilled and  unintelligent  per- 
sons, have  been  first  laid  be- 
fore a  council  or  committee, 
"to  the  end  that  they  might 
be  more  maturely  considered, 
and  the  inconvenience  of  hasty 
determination  as  much  as  pos- 
sible prevented." 
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unjust  in  its  results,  that  an  outcry  of  criticism  condemns  the 
courts ;  when  the  fact  is  that  they,  being  obliged  to  look  upon 
all  sides  of  a  question,  have  merely  discovered  its  weak  side; 
while  the  legislature  often  looks  upon  only  one  side,  which 
may  be  the  side  of  that  interested  applicant  who  urged  the 
enactment  of  the  law. 

Yet  there  are  those  who  think  that  legislatures  are  the 
only  real  representatives  of  the  people,  and  that  the  courts  are 
instruments  of  oppression,  trying  to  thwart  the  popular  will. 
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§  49.  Outlines  of  history. — The  importance  of  the  courts, 
in  regulating  the  growth  and  operation  of  any  system  of  legal 
procedure,  as  well  as  in  giving  form  and -propriety  to  the 
principles,  of  substantive  law,  must  be  evident  to  those  who 
have  read  the  preceding  chapters.  The  historical  progress, 
which  from  a  remote  antiquity  has  led  on  to  the  conditions  of 
to-day,  must  possess  some  interest. 

The  earliest  English  idea  of  a  court,  doubtless,  was  an 
assembly  of  the  people  of  the  county  (and  still  earlier  of  the 
community),  who  formed  a  natural  and  untrained  tribunal,  to 
settle  disputes  among  their  neighbors  by  a  rude  sort  of  mutual 
arbitration,  without  regular  forms  and  suited  only  to  a  simple 
environment,  where  complicated  questions  would  probably  be 
few.  Almost  any  mode  of  peaceful  settlement  of  quarrels  was 
better  than  those  barbarous  customs  which  preceded,  when 
personal  vengeance  or  superstitious  usages  were  all  the  rem- 
edies then  known. 

As  men  became  more  civilized  and  society  more  settled, 
the  sessions  of  the  courts  became  more  orderly,  and  their  pro- 
cedure was  governed  by  established  rules. 

In  Saxon  times  the  general  assembly  of  the  notables,  or 
wise  men,  was  also  the  chief  judicial  court  in  the  kingdom, 
having  appellate  jurisdiction  from  the  courts  of  other  counties 
from  that  in  which  it  sat. 

"William  I.,  soon  after  A.  D.  1066,  established  a  judicial 
court  consisting  of  his  own  ofScers,  of  which  the  chancellor 
was  a  member.     It  was  held  in  his  own  hall,  whence  it  was 
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called  "Aula  Regis";  and  so  long  as  it  endured  was  the  sov- 
ereign court  of  the  kingdom. 

Toward  the  close  of  the  Norman  period  this  court  was 
divided  into  four:  Chancery,  King's  Bench,  Common  Pleas 
and  Exchequer. 

Edward  I.  (1272-1307),  whose  reforms  of  the  law  were 
very  marked,  completed  the  organization  of  the  Common  Pleas 
and  King's  Bench,  which  had  grown  into  existence  during  the 
century  or  more  previous  to  his  reign. 

The  King's  Bench  was  regarded  as  chief  of  these;  because 
the  King  himself  was  supposed  to  sit  there  in  person,  and 
sometimes  did.  It  had  a  sort  of  superintendence  over  all 
inferior  courts,  even  the  Common  Pleas,  to  prevent  them  from 
exceeding  their  jurisdiction,  or  from  rendering  false  judg- 
ments; and  it  had  power  to  remove  certain  causes  from  them 
to  it  in  order  that  justice  might  be  done.  ^~^ 

In  the  early  Norman  period,  the  king  was  regarded  as  the 
"fountain  of  justice."  He  was  also  the  chief  executive  of  the 
realm,  the  commander-in-chief  of  the  army,  and  the  lord  para- 
mount, or  supreme  landlord,  of  all  the  real  property  in  the 
kingdom.  In  early  times  he  frequently  sat  with  the  judges  in 
the  King's  Bench;  but  they  soon  told  him  that  he  must  not 
decide  in  his  own  causes,^  and  later  that  he  must  not  decide 
in  any  cause,  for  he  had  long  since  delegated  his  whole  judi- 
cial power  to  the  judges.  Still  they  all  clung  to  the  idea  that 
no  jurisdiction  could  inhere  in  any  court,  except  it  proceeded 
from  the  crown;  an  idea  which  enabled  the  king  to  do  thru 
his  chancellor  things  which  the  judges  would  not  let  him  do 
in  person. 


lit   has  been   for   ages   a   funda-  Salk.    398;    P.    S.    Sees.    1224, 

mental  legal  principle  that  no  1396;  Bates  v.  Thompson,  2  D. 

person   can  be   a  judge  to   de-  Chip.   96;   Hill  v.  Wait,   5   Vt. 

cide,  or  to  help  in  deciding  his  124;  St.  Albans  v.  Nat.  Can  Co., 

own  cause;  tho  he  may  sue  in  57  Vt.  68;  Sowles  v.  St.  Albans, 

his  own  court,  before  his  asso-  71  Vt.  418;  Fairbanks  v.  Eock- 

ciate  judges,  but  not  before  his  ingham,  72  Vt.  419;  and  num- 

deputy.  erous  other  cases. 
See    Wood    v.    The    Mayor,    1 
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The  English  courts  were  divided  into  courts  of  record 
and  those  not  of  record;  while  the  former  were  again  classi- 
fied as  Supreme,  Superior  and  Inferior.^ 

Down  to  a  period  more  recent  than  the  American  Revolu- 
tion, the  superior  courts  of  England  were  the  King's  Bench, 
the  Common  Bench  (or  Pleas)  and  the  Exchequer.  The  last 
of  these  in  the  eighteenth  century  had  little  business  except 
that  relating  to  the  public  revenues. 

The  judges  of  these  courts  held  four  terms  a  year  at 
Westminster,  called  Hilary,  Easter,  Trinity  and  Michaelmas 
terms,  at  dates  in  January,  March  (or  April),  May  and  Novem- 
ber, regulated  by  the  movable  feasts  of  the  church. 

At  these  terms  questions  of  law  were  argued  and  decided, 
as  they  arose  upon  the  record  or  otherwise,  according  to  the 
practice  of  the  courts.  Between  these  terms  the  individual 
judges,  usually  four  from  each  court,  went  thru  the  kingdom, 
holding  with  considerable  ceremony  what  are  called  nisi  prius 
sessions,  in  the  various  county  seats,  at  which  issues  of  fact 
were  generally  tried  by  jury.  These  trials  in  many  instances 
formed  the  bases  for  the  causes  argued  at  Westminster  at 
later  terms. 

The  courts  established  in  the  American  colonies  followed 
the  general  procedure  of  the  English  courts,  but  were  con- 
trolled so  fully  by  the  various  provincial  statutes  that  no 
special  mention  of  them  here  can  profitably  be  made. 


§  50.  Early  courts  in  Vermont. — It  is  noted  elsewhere  in 
this  volume^  and  is  generally  known  to  our  inhabitants,  that 
while  the  original  land  grants  in  this  State  were  made  by  the 


2Those  who  would  learn  more  of 
the  older  English  courts  can 
find  such  information  in  works 
of  standard  authority,  which 
describe  the  nature  and  powers 
of  the  High  Court  of  Parlia- 
ment; the  House  of  Lords;  the 
Commission  of  Gaol  Delivery; 
the  Oyer  and  Terminer;  the 
Assizes;  the  courts  of  the 
Counties  Palatine;    the   Courts 


Leet;  the  County  Courts;  the 
Hundred  Courts;  the  Admiralty 
and  Ecclesiastical  courts;  be- 
sides those  otherwise  men- 
tioned in  the  text. 

sChap.  IV,  i  30  n9. 

*The  county  of  Charlotte,  on  the 
west  side  of  the  mountain,  ex- 
tending from  the  Battenkill 
river  to  the  Canada  line,  was 
established  in  1773.     Its  coun- 
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provincial  governor  of  New  Hampshire,  the  local  sovereignty 
over  the  land  so  granted  was  afterwards  in  1764  adjudged  to 
be  in  the  colony  of  New  York,  and  so  remained  as  a  matter 
of  legal  title,  until  the  assumption  of  independence  by  this 
State  in  1777 ;  the  New  York  claim  being  afterwards  released 
for  a  money  consideration.  At  first  our  entire  inhabited  terri- 
tory was  included  within  the  county  of  Albany;  until  the  new 
county  of  Cumberland,  on  the  east  side  of  the  Green  Moun- 
tains, was  fully  incorporated  in  1768;  while  the  county  of 
Gloucester,  lying  north  of  it,  was  created  in  1770.*  In  these 
counties  courts  under  New  York  authority,  derived  from  the 
British  crown,  were  held  at  Chester  and  "Westminster,  for 
Cumberland  county,  from  about  1768  till  1775 ;  while  more  or 
less  of  court  business  was  transacted  in  Gloucester  county, 
mostly  at  Newbury  after  1772.  The  authority  and  activity 
of  these  courts  ceased  when  the  rising  tide  of  revolution 
against  English  rule  swept  over  the  land  in  the  early  part  of 
1775;  and  their  proceedings,  so  abruptly  ended,  have  never 
been  resumed. 

The  State  constitution  of  1777  provided  for  courts  of 
justice  in  every  county,  as  well  as  for  a  Supreme  court;  for 
the  several  courts  of  common  pleas;  for  certain  chancery 
powers;  for  jury  trials;  and  for  certain  methods  of  adminis- 
tration. The  legislature,  however,  did  not  follow  very  closely 
along  these  constitutional  lines,  but  created  several  special 
and  short-lived  courts,  about  which  very  little  except  by  tradi- 
tion can  now  be  known;  and  afterwards  created  a  "Superiour 
court,"  consisting  of  five  judges.  This  court  began  its  sessions 
at  Bennington,  December  10,  1778,  a  date  which  marks  the 
beginning  of  that  organized  jurisprudence  in  Vermont,  which 
has  continued  without  interruption  until  the  present  day. 

The  first  division  of  Vermont,  made  in  1778,  was  into  two 


ty  seats  were  in  the  present  bany  county,  are  now  of  great- 
State  of  New  York.  Such  jn-  er  interest  to  the  historian  and 
dicial  functions  relative  to  antiquary  than  to  those  con- 
Vermont  affairs  as  were  exer-  cerned  in  present  day  proceed- 
cised  in  its  courts,  like  those  ings. 
of    similar    proceedings   in   Al- 
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counties,  Bennington  and  Cumberland.  Of  the  former  the 
shire  towns  were  Bennington  and  Eutland  (afterwards  Tin- 
mouth)  ;  while  courts  in  the  latter  county  were  resumed  at 
Westminster  after  four  years  of  judicial  silence.  In  February, 
1781,  the  west  side  of  the  State  was  divided  into  Bennington 
and  Rutland  counties — ^the  former  having  county  seats  at 
Bennington  and  Manchester,  and  the  latter  at  Tinmouth ;  while 
the  east  side  was  divided  into  Windham,  Windsor  and  Orange, 
and  county  courts  were  established  in  all  these  counties.  Sub- 
sequent divisions  and  changes  have  been  made  from  time  to 
time,  and  new  counties,  when  needed,  have  been  established. 

A  judiciary  act  was  passed  in  1782,^  which  followed  the 
constitution  by  creating  a  Supreme  Court,  to  take  the  place 
of  the  Superiour  court  previously  existing.  The  first  session 
was  held  at  Marlborough,  February  6,  1783.  Sessions  of  the 
Superiour  court  were  held  at  the  places  previously  mentioned, 
and  also  at  Charlestown,  N.  H.,  Windsor,  Thetford  and  Marl- 
borough. Sessions  of  the  Supreme  court  were  held  at  all  these 
places,  in  Vermont,  and  also  at  Addison,  Colchester,  Newbury, 
New  Fane,  Woodstock,  and  Burlington,  down  to  the  time  when 
Vermont  became  one  of  the  United  States.* 

The  Supreme  Court  from  its  organization  has  been  the 
court  of  last  resort  in  this  State.  At  first  it  tried  questions 
of  fact  by  jury,  and  entertained  appeals  from  the  county 
courts.  Some  of  the  decisions  reported  by  our  earlier  reporters 
were  made  as  rulings  upon  such  trials.  From  1814  to  1821, 
the  law  terms  were  kept  distinct  from  the  trial  terms.  Since 
1824  this  court  has  been  substantially  what  it  is  now,  a  court 
for  the  determination  of  law  questions,  merely;  except  as  to 


sSlade's  State  Papers,  pp.  449  to 
454. 

oThose  who  would  learn  more  of 
the  early  history  of  Vermont 
courts  may  find  an  extensive 
and  valuable  discussion  of  the 
subject  by  the  late  Judge  Hoyt 
H..  Wheeler,  in  Vol.  I,  of  the 
Transactions    of    the    Vermont 


Bar  Association  (1882),  pages 
51  to  77.  That  paper  has  long 
been  known  to  Vermont  law- 
yers as  a  "mine  of  learning." 
The  late  Chief  Judge  Taft,  also, 
left  a  valuable  and  compen- 
dious article  upon  the  early  ju- 
dicial history  of  Vermont. 
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some  special  matters  of  fact'  which  come  before  it  in  causes 
of  not  very  frequent  oceurrence.^^ 

§  51.  Courts  of  the  present  day. — The  State  Courts  in 
Vermont,  at  the  present  time  are  these: 

The  Supreme  Court. 

The  Court  of  Chancery. 

Fourteen  County  Courts. 

Twenty  Probate  Courts. 

The  City  and  other  Municipal  Courts. 

The  Courts  of  Justices  of  the  Peace. 

Courts  of  the  United  States,*  for  the  administration  of 
justice  in  such  matters  as  are  conferred  upon  the  general 
government  by  the  United  States  Constitution,  have  been  in 
regular  session  since  June  25,  1792.  These,  however,  do  not 
come  within  the  scope  of  the  present  volume. 


§  52.  The  Supreme  Court. — The  supreme  court  is  now 
held  by  one  chief  judge  and  four  associate  judges,  who  are 
elected  once  in  two  years,  by  the  Senate  and  House  of  Repre- 
sentatives in  joint  assembly.* 

The  Constitution  of  this  State  requires  that  "Courts  of 
Justice  shall  be  maintained  in  every  county  in  this  State,  and 
also  in  new  counties  when  formed,  which  courts  shall  be  open 


'Until  1878,  equity  causes,  when 
appealed  from  the  court  of 
chancery  to  the  supreme  court, 
were  heard  there  on  written 
testimony  previously  taken  out 
of  court,  much  after  the  man- 
ner of  depositions  under  our 
common  law  practice;  and  the 
supreme  court  in  such  causes 
decided  questions  of  fact  as 
well  as  law. 

As  stated  elsewhere  (§  36),  the 
supreme  court  had  original 
equitable  jurisdiction  until 
1840;  and  it  also  heard  and  de- 
cided all  divorce  causes  until 
1871. 

'"Eights,  whether  legal  or  equi- 


table acquired  under  the  laws 
of  the  United  States,  may  be 
prosecuted  in  the  United  States 
courts  or  in  the  State  courts 
competent  to  decide  rights  of 
the  like  character  and  class;  sub- 
ject, however,  to  this  qualifica- 
tion that  where  a  right  arises 
under  a  law  of  the  United  States, 
Congress  may,  if  it  sees  fit,  give 
to  the  federal  courts  exclusive 
jurisdiction. ' ' 

Claflin  V.  Houseman,  93  U.  S. 
130;  Quarries  v.  Fidelity  Co., 
78  Vt.  445  (452). 
sTermont  Const.,  Ch.  2,  Sec.  9, 
Amend.  10,  36;  P.  S.  Sec.  1331, 
Acts  1908,  No.  57. 
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for  the  trial  of  all  causes  proper  for  their  cognizance."  For 
many  years  after  this  language  was  adopted  as  part  of  the 
fundamental  law  of  this  State,  all  the  different  kinds  and 
grades  of  courts  known  to  our  law  were  maintained  in  every 
county,  and  the  actual  proceedings  were  held  there. 

The  number  of  judges  and  the  times  of  holding  sessions 
of  the  Supreme  Court  have  varied,  from  time  to  time,  during 
the  history  of  the  State.  From  1849,  in  addition  to  the  ses- 
sions of  that  court  held  in  the  different  counties,  one  or  more 
terms  (called  General  Terms  after  1857)  were  annually  held 
for  the  benefit  of  more  than  one  county  at  a  time,  during 
which  terms  the  court  would  hear  or  decide  such  causes  as 
might  have  been  left  unfinished  at  the  terms  held  in  the  several 
counties.  These  General  Terms  were  usually  held  at  Mont- 
pelier,  and  by  subsequent  rule  or  statute  were  allowed  to  hear 
and  decide  such  causes  as  the  judges  might  order  there  for 
re-argument,  and  such  as  the  parties  might  agree  to  send  there. 
Afterwards,  beginning  with  the  year  1894,  all  actual  sessions 
of  the  Supreme  Court  in  the  several  counties  were  abolished, 
and  General  Terms  were  established,  held  at  Montpelier,  at 
stated  periods  in  each  year.  Special  terms  of  the  Supreme 
Court  are  also  held  in  several  other  places,  for  the  better 
accommodation  of  the  business.^"  These  are  regarded  as  mere 
adjournments,  or  extensions  of  the  general  terms,  rather  than 
as  entirely  distinct  sessions.  The  constitutional  requirement 
that  the  courts  of  justice,  so  maintained  in  every  county,  shall 
be  open  for  the  trial  of  all  causes  proper  for  their  cognizance, 
is  complied  with  by  the  provision  that  after  the  decisions  made 
at  a  General  Term,  the  clerks  of  the  court,  for  the  counties 
wherein  the  various  causes  are  pending,  and  where  they 
respectively  belong,  shall  complete  the  records  therein,  accord- 
ing to  the  docket  entries  of  the  term,  made  under  the  direction 


lOThe  times  of  holding  the  terms  this  volume  would  be  a  waste 

of    the    Supreme    and    County  of  space.     See  P.  S.  See.  1325, 

Courts  in  Vermont  are  fixed  by  Acts   1908,   Nos.   58,   60;    Acts 

statute,    but    are    changed    so  1910,  Nos.  78,  79,   80. 
often  that  any  list  of  them  in 

93 


§    52  COURTS 

of  the  court,  and  remitted  to  the  local  clerk  by  the  clerk  of 
the  General  Term.^^ 

The  principal,  tho  not  the  only  office  of  the  Supreme 
Court,  is  to  hear  and  decide  questions  of  law,  which  have 
arisen  on  the  trial  of  causes  pending  in  the  Court  of  Chancery, 
the  County  Courts,  the  City  and  Municipal  Courts.  Less  fre- 
quently an  action  or  proceeding  is  begun  originally  in  the 
Supreme  Court  itself.^^ 

The  Supreme  Court  also  has  control  of  the  admission  and 
disbarment  of  attorneys,  making  rules  as  to  the  time,  place 
and  amount  of  study  required ;  and,  upon  the  recommendation 
of  the  State  Board  of  Examiners,  it  admits  candidates  to  the 
bar." 

§  53.  The  Superior  Judges." — These  officers  are  elected 
biennially  by  the  legislature,  and  sit  successively  as  chancel- 
lors in  the  different  counties,  where  they  also  sit  as  the  pre- 
siding judges  of  the  county  courts. 

Their  duties  are  fully  specified  in  the  statutes.  There  is 
no  such  court  in  Vermont  as  "The  Superior  Court,"  and  has 
not  been  since  1783. 

§  54.  The  Court  of  Chancery. — The  Court  of  Chancery 
is  held  in  and  for  every  county  ;^^  and  each  Superior  Judge  is  a 
chancellor;  presiding  successively  in  the  different  counties. 
This  court  holds  two  terms  a  year  in  each  county,  commencing 
on  the  days  appointed  by  law  for  holding  the  county  court, 
and  continuing  until  the  term  is  ended  in  some  lawful  man- 
ner.^* For  all  practical  purposes,  however,  the  court  of  chan- 
cery is  always  open  for  business,  and  may  hear  causes  within 
or  without  the  county  where  they  are  pending. 


11  Vermont  Const.,  Ch.  2,  Sec.  4;  is  Vermont  Const.  Oh.  2,  Sees.  4,  5; 

P.   S.   Sees.   1330,  etc.;   Tucker  P.  S.  Sees.  1231,  1238  to  1319. 

V.  Eden,   68  Vt.   168.  isWhile  there  is  in  this  State  but 

12P.  S.  See.  1324,  1972  to  1977.  one     court    of     Chancery,     yet 

i3See  P.  S.  Sees.  1337,  1338,  1339,  when   sitting   and  acting  in   a 

6267  (11).  '       given   county,   it    is   the    court 

i*P.  S.  Sees.  1342  to  1348.  of    chancery    of    the    State    of 
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This  court  attends  to  that  branch  of  litigation  known  as 
"equity  causes,"  more  fully  described  elsewhere.^'  From  its 
final  decisions,  whether  made  with  or  without  actual  hearing, 
an  appeal  lies  to  the  Supreme  Court,  which  at  one  of  its  gen- 
eral or  special  terms  may  decide  the  cause  and  send  it  back 
with  a  mandate  outlining  the  decision,  to  the  Court  of  Chan- 
cery, where  such  decision  will  be  more  fully  carried  out,^^  and 
possibly  other  incidental  matters  may  be  settled,  as  circum- 
stances may  require. 


§  55.  The  County  Courts. — In  each  county  there  is  a 
County  Court,  which  is  the  principal  place  where  legal  contests 
under  the  rules  of  the  common  law  are  had  within  the  county. 
It  is  held  by  a  presiding  judge  and  two  assistant  judges.  The 
former  is  one  of  the  superior  judges,  assigned  to  that  duty 


Vermont,  in  and  for  that  coun- 
ty; and  as  such  is  just  as  dis- 
tinct from  the  same  court  in 
and  for  any  other  county,  as  if 
they  were  independent  courts. 
Barrett,  J.,  in  39  Vermont.(674) 
Though  for  many  years  prior  to 
1866,  stated  terms  of  the  court 
of  chancery  had  not  usually 
been  adjourned  until  the  begin- 
ning of  the  next  term  in  the 
same  county,  yet  until  li899 
that  court  was  not  considered 
open  after  the  adjournment  of 
the  county  court,  tho  the  chan- 
cellor in  vacation  might  legally 
do  various  acts.  Sturges  v. 
Knapp,  38  Vt.  540  (544). 
Since  February  1,  1899,  how- 
ever, that  court  has  been  al- 
ways open  for  business;  and  a 
chancellor  at  chambers  may  do 
any  act,  or  make  any  order  or 
decree  that  could  have  been 
made  at  a  stated  term,  even  to 
hearing  a  cause  outside  the 
county  and  ordering  a  final  de- 
cree. Acts  1898,  No.  35,  Sec.  6. 
Though  the  court  is  thus  always 
open  for  business  for  all  pur- 
poses,   yet,    after    the    county 


court  has  finally  adjourned,  if 
the  chancellor  has  not  directed 
the  continuance  of  the  stated 
term  of  his  court,  nor  has  ad- 
journed that  term,  nor  called  a 
special  term,  it  is  vacation  in 
chancery  until  the  opening  of 
the  next  term  of  the  county 
court;  during  which  vacation 
the  chancellor  at  chambers  may 
act  as  by  law  provided.  Be 
Murphy,  73  Vt.  115. 
Until  1909,  chancery  process 
was  made  returnable  at  some 
regular  term;  but  since  Act  No. 
55  of  1908  chancery  subpoenas, 
like  county  court  writs,  are 
made  returnable  within  twen- 
ty-one days  after  date;  and 
must  be  entered  within  that 
time.  Under  the  rules  of  that 
court,  decrees  can  be  entered 
when  causes  are  ripe  for  them, 
without  special  regard  to  terms 
of  court;  which  under  the  ex- 
isting statutes,  have  ceased  to 
have  a  controlling  influence  on 
chancery  procedure. 

"Chapters  HI,  IX. 

ispiint  V.  Johnson,  59  Vt.  190. 
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for  the  particular  term;  the  latter  are  county  officers,  elected 
to  perform  various  duties  referred  to  in  other  places.  Any 
two  of  these  judges  form  a  quorum  for  the  transaction  of 
business  in  that  court. 

The  officer  of  the  county  court  is  the  sheriff,  who  is 
assisted  by  his  deputies.  The  attorneys  practising  there  must 
now  be  attorneys  of  the  supreme  court.  Formerly  attorneys 
were  first  admitted  to  the  county  court,  and  might  then  be 
admitted  to  the  supreme  court  after  two  years.  Grand  and 
petit  jurors  are  in  attendance  as  required;  the  county  clerk 
is  the  clerk  of  this  court,  as  well  as  of  the  two  others  already 
mentioned;  and,  when  occasion  requires,  the  proceedings  are 
reported  by  a  stenographic  reporter  appointed  by  the  presid- 
ing judge. 

§  56.  The  Probate  Courts. — These  are  courts  of  record, 
held  in  and  for  their  respective  probate  districts,  the  boun- 
daries of  which  are  fixed  by  statute.^"  Each  probate  judge  is 
elected,  as  the  constitution  requires,^"  by  the  voters  of  his 
district,  at  the  biennial  general  election,  or  freemen's  meeting. 
He  has  jurisdiction  over  the  probate  of  wills,  the  settlement  of 
estates,  the  appointment  of  guardians,  the  qualification  and 
conduct  of  certain  trustees,  and  the  powers,  duties  and  rights 
of  guardians  and  wards,^^  with  some  other  similar  matters. 
Except  so  far  as  an  act  of  congress  may  vest  in  the  United 
States  tribunals  the  exclusive  control  of  bankruptcy  proceed- 
ings, he  also  has  jurisdiction,  as  judge  of  the  court  of  insol- 
vency,^^ over  insolvent  estates  and  matters  connected  there- 
with. The  extent  of  his  judicial  power  is  determined,^'  for  the 
most  part,  by  the  provisions  of  our  statutes.^* 

The  Clerk  of  the  Probate  Court  is  called  the  Register. 


19P.  S.  Sees  56  to  62.  by    statute,    their    proceedings 

2tiVermont  Const.,  Amend.  17,  24  are   void  unless   in  substantial 

(2).  compliance  therewith. 

2iP.  S.  Sees.  3141  to  3237.  Hendrick   v.    Cleveland,    2    Vt. 

22P.  S.  Sees.  2413  to  2535.  329;    Probate   Court  v.   Winch, 

23probate     courts     h3,ving     such  57  Vt.  382. 

powers    only   as    are   conferred  24p.  g.  Sees.  3706  to  3027. 
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Probate  administration  was  no  part  of  the  domain  of  the 
common  law  of  England ;  but,  at  the  date  of  the  independence 
of  Vermont,  such  matters  were  there  disposed  of  in  the  eccle- 
siastical courts,  upon  principles  entirely  distinct  from  those 
of  the  common  law.  These  principles  still  continue  somewhat 
to  govern  the  administration  of  justice  in  such  matters;^"  but 
when  our  ancesters  built  the  framework  of  the  State,  they 
created  probate  courts,  and  conferred  upon  them  powers  and 
duties  that  better  accorded  with  the  fashions  of  our  neighbor 
State  of  Connecticut  than  with  the  methods  of  the  country 
across  the  sea,  whose  political  authority  they  had  already 
attempted  to  throw  off. 

§  57.  The  City  and  Municipal  Courts. — Among  the  gov- 
ernmental institutions  which  the  General  Assembly  usually 
creates  in  a  city,  and  sometimes  in  a  county  or  a  village,  is 
that  of  a  local  court  of  justice,  less  extensive  than  the  county 
courts  in  its  authority,  but  more  extensive  than  the  courts 
of  justices  of  the  peace.  The  powers  of  these  local  courts  are 
so  fully  controlled  by  the  legislative  acts  creating  them  that 
such  acts  must  be  studied  in  the  statute  book  at  large ;  and  no 
brief  statement  within  the  limits  of  this  chapter  can  take  the 
place  of  such  a  study;  yet,  since  they  form  an  important  part 
of  our  judicial  system,  these  courts  must  not  be  passed  by 
without  substantial  notice. 

The  purpose  of  creating  these  courts  has  generally  been 
to  provide  tribunals  in  the  important  centers  of  business  more 
stable  and  permanent  than  those  needed  in  smaller  places,  so 
that  local  business  may  be  disposed  of  more  quickly  than  by 
waiting  for  the  semi-annual  session  of  the  county  court,  and 
more  satisfactorily  by  a  magistrate  who  sits  in  a  room  set 
apart  for  that  purpose,  maintained  perhaps  by  the  city  or 
village,  than  by  an  ordinary  justice  of  the  peace,  who  fur- 


zsProceedings     in     the     Probate  Spaulding    v.    Warner.    52    Vt. 

Court    are    not    governed    by  29;  Holdridge  v.  Holdridge,  53 

common  law  rules  as  to  parties  Vt.    546;    Purdy   v.    Purdy,    67 

or  forms  of  action.  Vt.  50;  Peck's  est.,  80  Vt.  469. 
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nishes  his  own  office,  or  uses  one  occupied  by  the  plaintiff's 
attorney  in  the  particular  action  tried. 

The  city  and  municipal  courts  generally  have  both  civil 
and  criminal  jurisdiction,  the  former  usually  to  the  extent  of 
at  least  five  hundred  dollars  instead  of  the  justice's  two  hun- 
dred dollars,  and  sometimes  without  pecuniary  limit;  with 
special  exceptions  as  to  replevin  and  certain  other  actions, 
just  as  there  are  exceptions  to  a  justice's  jurisdiction;  while 
the  rules  as  to  the  residence  of  parties  is  sometimes  extended 
beyond  the  city  limits  to  the  adjoining  towns,  or  even  to  the 
entire  county. 

Criminal  jurisdiction  in  such  courts,  when  it  exists,  is 
also  usually  more  extensive  than  that  of  a  justice.  They 
generally  have  exclusive  authority  to  try  prosecutions  for 
breaches  of  city  or  village  by-laws  and  ordinances,  with  the 
usual  right  of  appeal  to  the  county  court.  Often  they  may 
try  and  determine  all  prosecutions  for  criminal  offences  com- 
mitted within  the  city  and  sometimes  elsewhere,  which  are  not 
punishable  by  death  nor  by  imprisonment  in  the  State  prison ; 
while  some  of  them  have  still  more  extensive  powers.  Most 
of  them  may  act  as  courts  of  inquiry  in  matters  exceeding 
their  trial  jurisdiction. 

Fines,  penalties  and  forfeitures  recovered  in  such  courts 
are  usually  paid  into  the  city  or  village  treasury,  from  which 
the  costs  of  prosecution  are  also  paid,  save  in  such  cases  as 
the  statutes  otherwise  provide.^* 

As  to  persons  in  actual  confinement  in  jail,  the  city  and 
municipal  courts  often  possess  the  power  to  receive  pleas  of 
guilty  and  to  impose  sentences,  without  waiting  for  the  session 
of  the  county  or  supreme  court.^'' 

The  judges  of  these  courts,  in  most  instances,  are 
appointed  biennially  by  the  Governor,^'  and  receive  the  sal- 
aries fixed  by  statute.  These  are  courts  of  record,  each  having 
a  seal,  and  generally  having  a  clerk.    From  their  judgments 

26P.  S.  Sees.  2378  to  2383.  asp.  g.  See.  336. 

27P.    S.    Sees.    2257,    2358,    2260, 
6037. 
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appeals  lie  to  the  county  court  as  from  justices,  but  in  some 
instances  exceptions  lie  to  the  Supreme  Court,  much  as  from 
the  judgments  of  the  county  courts.  Usually  these  courts,  or 
the  judges  of  them,  possess  the  incidental  judicial  powers  of 
justices  of  the  peace,  and  some  have  the  same  power  to  take 
depositions  in  perpetuam,  possessed  by  judges  of  the  county 
Court.  Some  of  them,  too,  are  required  to  file  evidence  of 
their  authority  with  the  county  clerk,  so  that  they  may  legally 
execute  papers  for  use  in  certain  other  states. 

This  meager  statement,  not  applied  to  any  one  court  in 
particular,  and  simply  meant  to  give  a  general  idea  of  the 
nature  of  such  courts,  can  be  made  of  practical  value  only 
by  consulting  the  various  creating  statutes  themselves,  which 
change  from  time  to  time;  from  which  one  may  gain  a  defi- 
nite understanding  of  the  powers,  duties  and  authority  of 
these  courts.^* 

Subject  to  the  special  provisions  of  their  charters,  these 
courts  act  and  are  proceeded  with  in  the  manner  common  to  all 
courts;  so  that  civil  and  criminal  procedure,  pleading,  evi- 
dence and  practice  are  governed  there  by  the  same  general 
rules  which  attend  those  subjects  wherever  they  become  a 
matter  of  inquiry. 


2»Among  other  statutes  consult 
these:  Barre:  Acts  1902,  No. 
211,  Sees  21  to  43;  Kelley  v. 
Moretown,  71  Vt.  340;  State  v. 
Wells,  73  Vt.  265;  Bellows 
Palls,  Acts  1908,  No.  291;  Ben- 
nington: Acts  1884,  No.  226, 
Sees.  46  to  65;  Brattleboro,  Acts 
1908,  No.  292;  Brighton,  Acts 
1908,  No.  393;  Burlington: 
Acts  1896,  No.  148,  SecB.  323 
to  870;  Acts  1898.  No.  183, 
See.  30;  Acts  1906,  No.  261; 
Sec.  391;  Acts  1910,  No.  286; 
Bay  V.  Hood,  62  Vt.  293;  Peck 
V.  Powell,  63  Vt.  296;  Tuffi  v. 
Ealli,  74  Vt.  15;  Caledonia: 
Acts  1910,  No.  324;  Montpelier: 
Acts  1900,  No.  163,  Sees.  96  to 


123;  Acts  1902,  No.  155;  Acts 
1906,  No.  276;  State  v.  Bos- 
worth,  74  Vt.  315;  Orleans: 
Acts  1908,  No.  295;  Acts  1910, 
No.  325;  Eutland:  Acts  1892, 
No.  110;  Acts  1900,  No.  163, 
Sec.  10;  Acts  1908,  No.  349, 
See.  205;  Acts  1910,  No.  391; 
Springfield:  Acts  1908,  No.  396; 
St.  Albans:  Acts  1896,  No.  150, 
Sees.  39  to  66;  Acts  1898,  No. 
200;  Acts  1908,  No.  254;  Ver- 
gennes:  Acts  1892,  No.  Ill, 
Sees.  16  to  25;  Winooski:  Acts 
1908,  No.  297.  Some  of  the 
courts  created  in  this  way  have 
never  exercised  any  such  au- 
thority. 
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§  58.  The  Justices  of  the  Peace. — A  justice  of  the  peace 
holds  an  office  of  ancient  institution,^"  which  at  all  periods 
has  been  meant  only  for  men  of  sound  judgment  and  discre- 
tion, appointed  or  elected'^  after  careful  consideration  of 
their  fitness.  It  is  needless  to  add  that  they  should  be  able 
to  write  legibly  and  be  possessed  of  good  intelligence  and 
reasonable  business  ability. 

Justices  in  Vermont  are  elected  biennially  on  the  first 
Tuesday  in  September,^^  by  the  freemen  of  their  respective 
towns;  but  their  official  acts  are  not  limited  to  such  towns. 
Their  duties  are  mainly  judicial;  the  most  important,  if  not 
the  most  frequent,  being  to  hold  courts  of  record  within  the 
county  for  the  trial  of  civil  and  criminal  causes,  up  to  the 
limit  of  their  jurisdiction.  Naturally  they  sign  writs^^  and 
warrants  for  their  own  courts ;  they  may  also  sign  county  court 
writs  in  their  own  counties.  They  may  sign  subpoenas,  admin- 
ister oaths  swear  witnesses,  take  affidavits,  depositions,  and 
the  acknowledgment  of  deeds,  issue  various  kinds  of  process, 
and  solemnize  marriage  within  the  county  ;^^  and  in  their 
respective  towns  they  sit  with  the  selectmen  as  members  of 
the  Board  of  Civil  Authority  to  do  various  things  relating  to 
taxes  and  voting.  Under  certain  circumstances  they  may  take 
proof  of  the  execution  of  deeds  which  the  grantors  refuse  to 
acknowledge.^* 

The  number  of  Justices  of  the  Peace  depends  on  the 
population  of  the  town,  or  city,  varying  from  five  to  fifteen.^' 

Previous  to  the  first  day  of  December,  following  his  elec- 
tion, a  justice  will  receive  from  the  Secretary  of  Civil  and 
Military  Affairs  a  formal  commission  signed  by  the  Governor, 


soThe     title     "Justices     of     the  ssVermont  Const.,  Amend  34;  but 

Peace,"      dates      from      about  see  A«ts  1910,  p.  538,  as  to  pro- 

1360.      Previous    thereto    they  posed  amendments  to  the  State 

were    called    "Conservators    of  constitution, 

the   peace,"   and   were   elected  asP.    S.    Sees.    1392,    1394,    1413, 

by   the   freeholders.  1602,    1617,    2577,    3032,    3035, 

siVermont  Const.   Ch.   3,  Amend.  6271. 

18,   19,   20,   34.  34P.  s.  Sees.  3591  to  2597. 


ssVermont  Const.,  Amend.  18. 
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attesting  his  election,  and  notifying  him  that  he  must  either 
qualify,  or  send  back  the  commission  by  January  28th. 

He  may  take  the  oath^"  of  office^^  before  any  competent 
magistrate,  but  must  file  a  copy  of  that  oath,  signed  by  him- 
self, with  the  county  clerk  before  he  may  begin  to  act.  That 
may  properly  be  sent  by  mail.  If  he  does  not  qualify  nor 
return  the  commission,  he  is  exposed  to  a  penalty  of  $100 ;  and 
the  office  becomes  vacant,  so  that  the  Governor  must  make  an 
appointment,^^  even  tho  the  justice  has  innocently  failed  to 
qualify.  The  oaths  printed  on  the  back  of  his  commission  are 
usually  in  the  following  form : 

§  59.    Oaths  of  allegiance  and  ofiEice.^* — 

I,   of  ,  in  the  county  of   do 

solemnly  swear  [affirm]  that  I  will  be  true  and  faithful  to  the 
State  of  Vermont,  and  that  I  will  not,  directly  or  indirectly, 
do  any  act  or  thing  injurious  to  the  Constitution  or  govern- 
ment thereof,  as  established  by  convention,  so  help  me  God' 
{or)    [under  the  pains  and  penalties  of  perjury]. 

I  do  also  solemnly  [swear]  that  I  will  faithfully  execute 

the  office  of  [justice  of  the  peace]  for  the  county  of , 

and  will  therein  do  equal  right  and  justice  to  all  men  to  the 
best  of  my  judgment  and  abilities,  according  to  law,  [so  help 
me  God]. 

I  do  also  solemnly  [swear]  that  I  will  support  the  Con- 
stitution of  the  United  States,  [so  help  me  God] . 

{Signature.) 

STATE  OF  VERMONT, 

County,  ss. 

At ,  in  said  county,  this day  of 

A.  D.  19 ,  personally  appeared and  took  and  sub- 
scribed the  foregoing  oaths  of  office  and  allegiance.  Before 
me, 

{Signature)   [Official  title.] 

86A  Justice  of  the  Peace  cannot  constitutional  oath  of  office, 

justify  the   issuing   of   a   war-  Taylor  v.  Nichols,  29  Vt.  110; 

rant   of  arrest,  if  he  had  not,  Courser  v.  Powers,  34  Vt.  517. 

before    the   arrest    and    during  37p.  g.  Sec.  1385,  1386. 

that  particular  term  for  which  ssVermont  Const..  Ch.  3,  See.  29. 
he  had  been  elected,  taken  the 
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§  60.  Jurisdiction  of  a  justice. — In  civil  causes  a  justice 
has  jurisdiction  of  the  subject-matter  when  the  debt  or  other 
matter  in  demand  does  not  exceed  $200,'®  except  in  actions  of 
replevin  and  of  trespass  on  the  freehold,  where  the  limit  is  $20. 
He  has  no  jurisdiction  whatever  in  actions  for  slanderous 
words  nor  false  imprisonment,  nor  when  the  title  to  land  is 
concerned,  except  as  specially  provided.*" 

In  criminal  causes  a  justice's  jurisdiction  of  the  subject- 
matter  is  less  simple.  By  the  general  law*^  a  justice  may  try 
and  determine  prosecutions  and  actions  of  a  criminal  nature 
where  the  punishment  is  by  a  fine  of  not  more  than  $10,  and 
may  imprison  the  person  fined  as  an  alternative  sentence  for 
the  non-payment*^  of  such  fine;  but  when  the  offence  is  more 
serious,  he  must  bind  over  the  accused  person  to  be  tried  in 
the  county  court.  Many  statutes,  however,  confer  special 
jurisdiction  in  other  cases  upon  justices,  mostly  in  concur- 
rence with  the  jurisdiction  of  the  county  court;  so  that  in 
some  such  cases  a  justice  may  fine  to  an  amount  larger  than 


39ln  ordinary  civil  actions  a  jus- 
tice has  jurisdiction  where  the 
matter  in  demand  does  not  ex- 
ceed $300,  and  the  county  court 
has  jurisdiction  of  all  original 
civil  actions  except  those  made 
cognizable  by  a  justice.  Their 
jurisdiction  is  not  concurrent. 
The  party  at  his  peril  must 
bring  his  action  in  the  proper 
court.  Consent  of  parties  can- 
not confer  jurisdiction  upon 
either  court  unless  the  statute 
gives  it;  but,  at  any  stage  of 
the  proceedings,  upon  discover- 
ing the  want  of  jurisdiction, 
the  court  will  dismiss  the  ac- 
tion. 

Sanders  v.  Pierce,  68  Vt.  468; 
P.  S.  Sees.  1390,  1391,  1835, 
1841. 

*oif  the  title  to  land  is  concerned 
in  a  civil  action,  a  justice  has 
no  jurisdiction.  That  depends 
upon  the  declaration,  and  not 
the  plea,  nor  on  the  course  of 


trial.  If  on  a  traverse  of  all 
the  material  facts  alleged  in 
the  declaration  the  title  to 
land  is  involved  in  the  issue  a 
justice  has  no  jurisdiction; 
but  when  the  plaintiff  may 
prove  every  material  fact  al- 
leged in  the  declaration  without 
proving  title,  or  want  of  title, 
a  justice  has  jurisdiction.  This 
jurisdiction,  however,  has  been 
extended  somewhat  by  the 
statutes.  P.  S.  Sees.  1390, 
4141;  see  Hastings  v.  Webber, 
3  Vt.  407;  Whitney  v.  Bowen, 
11  Vt.  350.;  Haven  v.  Needham, 
30  Vt.  183;  Thayer  v.  Mont- 
gomery, 36  Vt.  491;  Jakway  v. 
Barrett,  38  Vt.  316;  Flannery 
V.  Hinkson,  40  Vt.  485;  Preuch 
V.  Holt,  57  Vt.  187;  Dano  v. 
Sessions,  63  Vt.  405;  Sartwell 
V.  Sowles,  73  Vt.  370;  Heath 
V.  Eobinson,  75  Vt.  133. 

4iP.  S.   Sec.  3387. 

*2P.  S.  Sec.  6019. 
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$10,  and  in  some  instances  even  may  imprison  otherwise  than 
for  the  non-payment  of  the  fine  imposed. 

In  other  cases  when  the  crime  charged  demands  a  punish- 
ment more  severe  than  by  a  fine  of  $10,  the  justice  can  sit  only 
as  a  court  of  inquiry,  with  power  to  bind  over*^  the  accused 
person  for  trial  by  the  county  court,  requiring  him  to  find 
sureties  for  his  appearance  there  in  such  sum  as  the  justice 
may  fix;  in  default  of  which  surety  the  justice  will  issue  a 
mittimus  commanding  that  the  accused  be  committed  to  the 
county  jail,  there  to  await  his  trial.  After  such  commitment 
the  accused  may  give  bail  before  a  Superior  judge,  or  one  of 
the  judges  of  the  county  court,  or  before  the  clerk  of  such 
court,  and  thereupon  may  be  released.**  The  same  procedure 
may  occur  in  case  of  an  appeal  from  a  conviction  before  a 
justice. 

Since  a  justice  has  no  jurisdiction  to  try  and  determine  a 
charge  more  severe  than  the  limitations  of  the  statutes  permit, 
he  can  only  choose  between  two  methods  when  a  person 
accused  of  such  a  severer  crime  is  brought  before  him. 

He  may  discharge  the  accused  for  lack  of  evidence  to 
hold  him,  or  else  may  hold  him  to  bail,  and  commit  him  to 
jail  in  default  of  bail,  to  await  the  action  of  the  higher  court. 
Unless  a  crime  within  the  jurisdiction  of  the  justice  to 
try  and  determine  is  distinctly  charged  upon  the  paper 
before  him,  the  justice  cannot  take  such  jurisdiction,  notwith- 
standing the  severer  crjme  charged  on  the  paper  may  be  one 
which  would  admit  of  the  conviction  of  the  accused  of  a  lesser 
offense  of  a  similar  character  within  the  jurisdiction  of  the 
justice.  "When,  however,  two  or  more  crimes  of  such  similar 
nature  but  of  varying  degrees  of  guilt  are  thus  charged  on  the 
paper,  the  justice  may  sit,  not  only  as  a  court  of  inquiry  with 
relation  to  the  higher  offenses,  but  as  a  trial  court  with  rela- 
tion to  the  lower  offenses,  in  case  he  may  find  the  charges  of 
crime  exceeding  his  jurisdiction  not  sufficiently  made  out.*' 

*3P.  S.  Sees.  2300  to  3305.  "State  v.  Hall,  85  Vt.  247;  State 

"P.  S.  Sees.  2388,  2389.  v.  Wilson,  74  Vt.  323. 
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§  61.  Miscellaneous  powers  of  a  justice. — A  justice  has 
no  authority  by  reason  of  the  common  law;  it  all  arises  from 
our  statutes.    Among  his  powers  are  the  following: 

He  has  power  to  act  as  a  keeper  of  the  peace  for  the  sup- 
pression of  tumults,  riots,  routs  and  other  unlawful  assem- 
blies." 

On  application  of  parties  who  have  controversies  in  which 
the  title  to  land  is  not  concerned,  he  may  issue  a  rule  of  refer- 
ence to  referees  chosen  by  the  parties.*'' 

Upon  proper  application  he  may  hold  an  inquest  on  the 
body  of  a  person  found  dead  and  supposed  to  have  died  by 
casualty  or  violence,**  and  also  in  cases  of  fires  suspected  to 
have  been  wilfully  or  maliciously  kindled.** 

Upon  proper  application  he  may  appoint  appraisers  in 
cases  of  beasts  impounded,^"  or  of  stallions  running  at  large.^^ 

In  matters  relating  to  taxes,  a  justice  has  specific  powers 
and  duties  elsewhere  mentioned.^^ 

He  may  examine  and  allow  the  account  of  expense  of  a 
a  person  who  finds  lost  property.^^ 

He  may  seize  counterfeit  bank  bills  or  notes,  coin  and 
counterfeiting  implements,  and  deliver  the  same  to  the  state's 
attorney.^* 

Two  justices  of  the  peace  have  certain  powers  not  pos- 
sessed by  a  single  magistrate."^ 

Three  justice  of  the  county,  not  interested,  may  adjusf  the 
damages  done  by  fioating  lumber  lodged  upon  the  hands  of 
riparian  owners  along  the  stream  where  it  was"°  floating. 


leP.  S.  Sees.  3353,  5863,  5876.  sop.  g.  See.  5568 

"'P.    S.    Sees    1797,    1798,    1799;  siP.  S.  Sec.  5576. 

Barnet  v.  Peck,  6  Vt.  456;  La-  52p.  g.  gees.  3517  to  3520. 

zell  V.  Houghton,   33»  Vt.   579;  esp.  g.  Sees.  5658  to  5661. 

Potter  V.  Thompson,  64  Vt.  437.  S4p.  g.  Sea.  5803. 

*8P.    g.    Sees.    5523,    5524,    5525,  ssP.  S.  Sees.  1907,  2317,  3331,  3232, 

5536.  56P.  s.  Sec.  4242. 
■19P.  S.  Sees.  5537,  5538. 
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§  62.    Qualifications  and  disabilities  of  a  justice, — To  be 

elected  or  appointed  as  justice  of  the  peace,  one  must  be  a 
natural  born  or  naturalized  citizen  of  this  State. ^^ 

The  law  makes  the  same  presumption  in  favor  of  the  juris- 
diction of  a  justice  of  the  peace  as  in  favor  of  the  jurisdiction 
of  the  county  court.^' 

A  justice  of  the  peace  may  not  act  in  a  judicial  capacity 
in,  nor  as  trier  of  any  cause  or  matter  in  which  he  has  been 
retained  or  has  acted  as  an  attorney  or  counsel,  or  is  inter- 
ested^^ in  the  event  of  such  cause  or  matter,  or  is  related  to 
either  party  within  the  fourth  degree  of  consanguinity  or 
affinity  f°  nor  may  he  appear  as  attorney,  or  counsel  in  a  cause 
in  which  he  has  acted  in  such  capacity"^  or  as  trier. 


5'But  an  alien  regularly  ap- 
pointed and  commissioned  to  be 
a  justice  has  such  jurisdiction 
of  action  that  appeals  from  his 
decision  will  not  be  dismissed 
as  if  rendered  without  author- 
ity. 
Fancher  v.  Stearns,  61  Vt.  616. 

58Stratton  v.  Lyons,  53  Vt.  130 
(143);  Vaughn  v.  Congdon,  56 
Vt.   111. 

59A  justice  of  the  peace  cannot 
even  render  judgment  on  con- 
fession if  he  is  interested. 
Bates  v.  Thompson,  3  D.  Chip. 
96;  Hill  V.  Wait,  5  Vt.  124. 
A  justice   is   interested   in   the 
cause   or  matter  of  a   civil  ac- 
tion, when  he  is  a  taxpayer  in 
a  town  to  which  any  part  of  the 
penalty  or  debt  may  go. 
Waters  v.  Day,  10  Vt.  487. 
And  he  has  no   jurisdiction  if 
he  has  been  a  grand  juror  in 
the    prosecution    of    a    person 
who  afterwards  becomes  a  par- 
ty  to   a   civil   action,    growing 
out   of   the   same   transaction. 
Freelove  v.  Smith,  9  Vt.  180. 
But  he  is  not  interested  in  a 
criminal  cause,  though  he  may 
be  a  taxpayer  in  the  town,  vil- 


lage or  city  to  the  treasury  of 
which  the  fine  may  go. 
State  V.  Batchelder,  6  Vt.  479. 
No  judge  shall  be  disqualified 
from  acting  in  a  judicial  capa- 
city in  a  cause  in  which  a 
county,  town,  village,  or  school 
district  is  a  party  or  interested, 
by  reason  of  being  a  taxpayer 
or  resident  in  such  corporation. 
P.  S.  Sec.  1324. 
But  a  taxpayer  in  the  town 
concerned  is  disqualified  from 
signing  as  justice  a  citation  to 
the  selectmen  of  the  town  for 
the  appointment  of  commis- 
sioners to  re-hear  and  re-ap- 
praise the  damages  arising 
from  the  laying  out,  or  grading 
of  a  highway. 

Fairbanks  v.  Rockingham,  73 
Vt.  419. 

»0A  justice  is  not  'disqualified 
because  he  is  related  to  a  stock- 
holder of  a  corporation  which 
is  a  party. 

Searsburg  T.  Co.  v.  Cutler,  6 
Vt.  315;  and  see  Hyde  Park 
Lumber  Co.  v.  Shepardson,  73 
Vt.  188,  and  P.  S.  Sec.  1393. 

eiP.  S.  Sec.  1334. 
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Nor  may  he  act  as  counsel  or  attorney,  or  advise  or  assist 
either  party  in  a  suit  before  himself,  or  one  appealed  from  his 
decision."^ 

If  a  justice  moves  out  of  his  county,  he  must,  within  two 
months,  deliver  his  files  and  records  as  a  justice  to  the  county 
clerk  f^  and,  if  a  justice  dies,  his  personal  representative  must, 
within  the  same  time,  cause  such  records  to  be  delivered  to 
such  clerk."* 

§  63.  Essential  nature  of  a  court. — A  court  is  defined  as 
"a  place  wherein  justice  is  judicially  administered." 

It  has  at  least  three  necessary  parts:  (1)  the  judge,  (2) 
the  plaintiff,  and  (3)  the  defendant.  The  two  latter  are  called 
the  parties;  and  in  Vermont,  by  reason  of  the  special  kind  of 
contention  in  which  they  may  be  engaged,  they  are  sometimes 
known  by  the  names  of  petitioner,  libellant,  prosecutor,  appel- 
lant, complainant,  or  orator,  upon  one  side,  and  petitionee, 
libellee,  respondent,  or  appellee,  upon  the  other.  The  mean- 
ings of  these  words  are  more  fully  explained  elsewhere  in 
this  volume. 

Besides  these  necessary  parts,  the  administration  of  jus- 
tice commonly  requires  (4)  an  officer,  to  preserve  order,  and 
protect  the  dignity  of  the  court;  (5)  attorneys,  who  are  also 
officers  of  the  court,  tho  acting  as  agents  of  the  parties,  the 
better  to  represent  them  in  matters  about  which  they  are 
usually  unskilled;  and  in  many  instances  (6)  a  jury,  whose 
office  is  to  determine  the  facts  that  are  in  dispute  between  the 
parties. 

In  the  administration  of  justice,  as  known  to  common 
law  procedure,  a  well-defined  separation  exists  between  law 
and  fact.  It  is  part  of  the  foundation  of  our  judicial  system ; 
and  from  it  some  of  the  surest  safeguards,  which  protect  the 
relations  between  man  and  man,  derive  their  strength.  By 
a  custom  of  English  law,  older  than  its  written  history,  the 


«2P.  S.  Sec.  1396. 
«3P.  S.  See.  1401. 
64P.  S.  See.  1402. 
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decision  of  disputed  facts  is  committed  to  twelve  ordinary 
men,  unlearned  in  the  law,  but  gifted  with  that  knowledge  and 
experience  in  practical  things  which  belong  to  every  sensible 
man.  Drawn  by  lot  from  among  a  larger  number  who  have 
already  been  chosen  with  especial  care;  not  knowing  until  a 
short  time  beforehand  that  they  were  to  be  selected  for  that 
service;  kept  in  some  degree  apart  and  continually  warned 
as  to  their  duty  while  they  are  about  it;  and  returning  again 
to  their  usual  lives  after  they  have  done  their  special  work; 
the  members  of  a  petit  jury,  by  common  admission,  are  the 
most  perfect  triers  of  disputed  facts  that  human  genius  has 
yet  discovered,  before  whom  to  compel  an  unwilling  party  to 
appear.  Unhappily  a  class  of  men,  whose  shortcomings  disturb 
these  ideal  conditions,  too  often  find  admission  to  the  jury 
box. 

§  64.  Jurisdiction  of  courts. — The  jurisdiction  of  a  court 
means  its  power,  right,  and  authority  to  act  as  a  court  in  the 
particular  matter  concerned.  The  jurisdiction  of  different 
courts  varies  with  respect  to  the  subject  matter,  and  to  the 
proceedings  that  may  be  had  before  the  court.  Thus,  one 
court  may  take  the  probate  of  a  will  but  cannot  grant  a 
divorce ;  another  may  send  a  criminal  to  the  State  Prison,  but 
cannot  order  him  to  be  hanged;  another  may  fine  but  cannot 
commit  to  prison.  The  same  court,  too,  may  do  things  in  one 
kind  of  a  case  before  it,  which  could  not  be  done  in  a  different 
case.  Every  court,  also,  must  in  some  lawful  way  acquire 
jurisdiction  over  the  person  or  property  which  is  said  to  be 
"before  the  court,"  else  it  cannot  deal  with  them  in  that 
relation.*' 


85The  unlawful  assumption  of  ju-  matter  cannot  be  eonferred 
risdiction  by  an  inferior  court,  upon  a  court  merely  by  con- 
and  the  exercise  of  unauthor-  sent;  and  an  action  of  which 
ized  powers,  in  a  cause  of  the  court  has  no  such  jurisdic- 
which  it  has  no  jurisdiction,  tion  will  be  dismissed  on  mo- 
may  be  restrained  by  a  writ  of  tion  at  any  stage  when  such 
prohibition.  want  of  jurisdiction  appears. 
Bullard  v.  Thorpe,  66  Vt.   599.  Sanders  v.  Pierce,  68  Vt.  468. 


Jurisdiction    over    the    subject 
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The  jurisdiction  of  courts  is  sometimes  classified  as  Civil, 
Equitable  and  Criminal;  and  these  names  are  applied  to  the 
actions,  suits,  causes  or  proceedings  had  before  or  in  the 
courts. 

A  civil  action  is  an  ordinary  controversy  between  man 
and  man,  concerning  private  affairs — or  public  affairs  as  they 
affect  individuals — resulting,  if  successful,  in  the  decision  or 
command  of  a  court  that  some  one  shall  pay  a  certain  sum  of 
money  to  some  one  else;  or  that  a  given  piece  of  property,  in 
land,  goods,  or  otherwise,  belongs  to  one  person  rather  than  to 
another,  and  must  be  so  delivered. 

An  equitable  suit  is  of  a  similar  nature,  but  seeks  the  aid 
of  the  equitable  jurisdiction  of  the  court  in  which  it  is  brought, 
meaning  that,  in  addition  to  the  decisions  and  commands 
already  mentioned,  that  court  may  command  a  person  to  do, 
or  not  to  do,  some  particular  thing,  may  punish  acts  of  dis- 
obedience, and  in  other  ways  may  exercise  an  ampler  power 
than  that  of  merely  awarding  a  sum  of  money,  or  of  deciding 
the  title  to  a  piece  of  property.'* 

Criminal  causes  are  proceedings  in  court,  brought  to  pun- 
ish those  who  have  committed  crimes ;  that  is,  have  done  those 
things  which  the  law  forbids  under  pain  of  fine,  imprisonmeni; 
or  death. 

§  65.  Powers  and  prerogatives  of  courts. — ^Whenever  a 
justice  of  the  peace,  or  other  judge  of  a  court,  has  jurisdic- 
tion over  the  subject  matter,*''  including  the  process  if  any, 
and  over  the  person  or  property  of  another,  his  judicial  acts 
are  valid,  until  regularly  set  aside,  and  are  a  protection  to  all 
persons  who  act  under  them.  No  action  can  be  maintained 
against  such  a  judicial  officer  for  error  in  his  judicial**  acts. 


eeSee  Chapters  III  and  IX.  661;  Eeed  v.  Newcomb,  62  Vt. 

87A    magistrate    is    not    disquali-  75. 

fled  from  performing  a  judicial  osA  justice  of  the  peace  is  not 
act  because  he  is  second  cousin  liable  to  a  civil  action  for  a 
to  a  party.  The  limit  ends  with  judicial  act.  Such  are  the  ex- 
first  cousins.  amination  of  witnesses,  the  ad- 
Churchill   V.    Churchill,    13   Vt.  mission    and    rejection    of    evi- 
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The  very  foundation  of  justice  would  be  imperiled  if  the  judi- 
ciary were  not  -thus  independent,  but  could  be  sued  or  visited 
in  damages  for  making  a  wrong  decision. °' 

This  protection  extends  also  to  those  persons  who,  tho 
not  strictly  judges,  are  engaged  in  performing  judicial  acts; 
and  it  does  not  extend  to  those  acts  called  Ministerial,  altho 
they  may  be  performed  by  judges  and  other  judicial  officers. 
The  protection  is  accorded  by  reason  of  the  quality  of  the  act, 
and  not  of  the  person  who  performs  it. 

A  judicial  officer  is  one  who  lawfully  exercises  judicial 
powers,  as  distinguished  from  ministerial  powers,  which  are 
exercised  by  many  kinds  of  officers  both  executive  and  judi- 
cial. Judicial  powers  and  acts  are  those  which  involve  human 
judgment  and  discretion,  partaking  of  the  nature  and  charac- 
ter of  proceedings  in  court;  while  ministerial  acts  and  func- 
tions are  those  as  to  which  the  law  fixes  the  time,  mode  and 
occasion,  without  regard  to  the  judgment  or  discretion  of  the 
person  who  is  to  do  the  thing,  so  commanded  to  be  done.  As 
to  ministerial  officers,  the  law  makes  up  its  mind  what  they 
shall  do,  and  when,  and  how;  as  to  judicial  officers,  the  law 
leaves  them  to  make  up  their  own  minds  according  to  their 
best  skill  and  judgment. 

Tho  all  sorts  of  public  officers  perform  at  times  judicial 
acts,  and  some  judicial  officers  sometimes  perform  ministerial 
acts,  yet  in  the  main  judicial  acts  and  judicial  officers  relate 
to  those  tribunals  commonly  known  as  courts,  the  chief  char- 
acteristics of  which  are  described  in  this  chapter. 

The  distinction  between  a  proceeding  had  in  a  court  of 
justice,  and  one  carried  on  before  executive  officers,  in  the 


dence,  the  passing  of  sentence;  ««A  judicial  officer  is  not  liable 

but  not  the  issuing  of  a  war-  for  the  wrongful  acts  of  a  min- 

rant,    the   granting   of   an   ap-  isterial  officer  while  executing 

peal,  the  making  of  the  record,  the  lawful  orders  or  valid  pro- 

nor  the  issuing  of  a  mittimus.  cess  of  such  judicial  officer. 

Vaughan    v.    Congdon,    56    Vt.  Eudd   v.    Darling,    64    Vt.    456 

111;   Banister  v.  Wakeman,  64  (461). 
Vt.  203. 
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exercise  of  their  proper  functions,  lies  in  the  point  whether 
the  tribunal  has  power  to  determine  questions  of  law  and 
fact,  either  with  or  without  a  jury;  whether  there  are  parties 
litigant  on  both  sides  to  contest  the  case.  If  the  officers  have 
no  jurisdictional  powers,  and  are  authorized  only  to  deter- 
mine questions  of  quantity,  proportion  and  value,  it  is  purely 
administrative  in  its  character,  and  is  not  a  suit.^" 


§  66.  Duties  and  immunities  of  courts. — At  common  law 
the  judges  of  courts  were  bound  by  their  oath  to  decide  accord- 
ing to  the  known  laws  and  ancient  customs  of  the  realm;  and 
not  by  their  own  arbitrary  will  or  pleasure,  nor  by  that  of  ths 
king.  No  different  rule  exists,  or  should  exist,  now  that  there 
is  no  longer  a  king  in  the  United  States  of  America,  and  that 
the  Sovereign  People  takes  his  place  as  the  original  source  of 
all  judicial  authority.''^ 

The  judges  were  free  from  all  prosecutions  as  to  anything 
done  by  them  in  court,  which  appeared  to  have  been  an  error 
of  judgment;  tho,  for  wilful  corruption  they  were  always  sub- 
ject to  punishment  and  to  impeachment  in  parliament. 

They  were  protected  from  slander  and  malicious  vilifica- 
tion by  statutes  making  it  a  crime  to  commit  such  acts  against 
them. 

Every  act  of  a  superior  court  was  presumed  to  be  within 
its  jurisdiction  unless  the  contrary  expressly  appeared;  while 


'ODunn  v.  Pownal,  65  Vt.  116 
(119). 

71' '  The  absurd  spectacle  of  a  gov- 
ernor referring  it  to  a  popular 
vote  whether  a  criminal,  con- 
victed of  a  capital  offense, 
should  be  pardoned  or  executed, 
would  be  the  subject  of  univer- 
sal ridicule;  and  were  the 
judges  of  a  court  of  justice,  in- 
stead of  deciding  a  cause  them- 
selves, to  direct  the  clerk  of  the 
court    to    enter    judgment    for 


plaintiff  or  defendant,  accord- 
ing to  the  popular  vote  of  a 
county,  the  community  would 
be  disgusted  with  the  folly,  in- 
justice and  iniquity  of  the  pro- 
ceeding. All  will  admit  that  in 
such  cases  the  people  are  total- 
ly incompetent  to  decide  cor- 
rectly. ' ' 

Eice  V.  Foster  (Supreme  court 
of  Delaware),  4  Harrington, 
(489). 
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nothing  was  presumed"  to  be  within  the  jurisdiction  of  an 
inferior'*  court,  unless  it  was  so  alleged  and  proved. 

Every  court  of  record,  at  common  law,'*  has  power  to  keep 
silence  and  good  order  in  the  court  and  to  impose  reasonable 
fines  for  contempt"*  in  the  face  of  the  court,  '°  as  by  insulting 
speech  to  the  judge,  refusal  to  obey  just  and  proper  com- 
mands; and  the  court  might  order  such  offending  persons  im- 
mediately into  custody. 


§  67.  Functions  of  the  courts — The  place  of  the  court, 
both  in  civil  and  criminal  proceedings,  is  that  of  an  impartial 
arbiter,  between  two  or  more  contending  parties.  While  at 
one  time,  in  the  early  jurisprudence  of  America,  "  a  judge  was 
merely  a  sort  of  moderator  in  a  species  of  town  meeting,  called 


'aHalman  v.  CoUinB,  Cro.  Eliz. 
489;  Eowland  v.  Veale,  Cowper 
19;  Jerrat  v.  Caldwell,  Cro.  Jae. 
184;  Higginson  v.  Martin,  2 
Mod.  195  (197);  Peacock  v. 
Bell,  1  Sannd.  69  (1'4a);  Goreet 
V.  Howard,  10  Q.  B.  453;  Hart 
V.  Seixas,  81  Wend.  46  (53). 

73A  court  of  special  and  limited 
jurisdiction  can  proceed  only  in 
strict  conformity  with  the  laws 
creating  it,  and  if  any  of  the 
eBsential  conditions,  for  insti- 
tuting proceedings  in  such  court 
are  lacking,  whether  the  same 
are  prescribed  by  statute  or  by 
the  principles  of  the  constitu- 
tion, the  action  of  the  court  is 
void. 

Hendriek  v.  Cleveland,  2  Vt. 
339;  Winslow  v.  Troy,  97  Me. 
130;  Behrensmeyer  v.  Kreitz, 
135  111.  391;  Morton  v.  Sims,  64 
Ga.  298,  In  re  Allen,  82  Vt.  365 
(380). 

'*Griesley's  case,  8  Coke  38;  Lin- 
coln v.  Fisher,  Cro.  Eliz.  581; 
Bex  V.  Clement,  4  B.  &  A  218; 
Bex  V.  Davison,  4  B.  &  A.  329; 
State  V.  Hildreth,  82  Vt.  382. 

'6The  power  to  punish  for  con- 
tempt of  court  is  inherent  in  all 


courts  of  law.  It  is  a  discre- 
tionary power,  and  must  be 
fairly  exercised;  but  when  so 
exercised  in  a  case  within  the 
jurisdiction,  the  action  of  the 
court  is  not  reviewable  by 
another  court. 

In  re  Consolidated  Bendering 
Co.,  80  Vt.  55. 

TO"  A  legislature  probably  cannot 
take  away  the  power  of  a  com- 
mon law  court,  at  least,  to 
sentence  for  actual  contempt 
committed  in  its  presence,  nec- 
essary to  preserve  the  dignity 
of  the  court.  There  is,  how- 
ever, no  reason  why,  in  the  ab- 
sence of  a  constitutional  pro- 
vision recognizing  chancery  ju- 
risdiction, a  State  legislature 
might  not  do  away  with  con- 
tempt process  in  equity,  or 
even  with  chancery  jurisdic- 
tion entirely;  tho  perhaps  it 
might  not  legislate  especially 
and  only  for  labor  disputes,  un- 
der the  fourteenth  amendment 
to  the  U.  S.  Constitution." — 
Prof.  F.  J.  Stimson. 

771  D.  Chipman,  preface,  pp.  10, 
12,  18. 
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by  courtesy  a  court,  his  duties  being  merely  to  preserve  order 
and  tq  see  that  each  side  had  its  fair  and  equal  chance  of  pre- 
senting its  evidence  and  arguments  to  the  jury,  as  the  real 
tribunal  of  decision;  yet  for  a  long  period  now  past  the  com- 
mon law  principles  have  generally  prevailed,  and  the  court 
sits  to  decide  questions  of  law,  as  they  arise,  submitting  to  the 
jury  the  questions  of  fact,  usually,  however,  in  such  manner 
that  they  appear  to  give  the  final  decision. 

"While  the  intelligence  and  common  sense  of  the  jurors, 
their  impartiality  between  the  parties,  and  their  ignorance 
both  of  the  transaction  and  of  the  law,  are  the  great  safe- 
guards of  the  public  as  to  these  matters  of  fact,  still  equally 
important  safeguards  attend  the  judges  who  lay  down  the  law. 
Among  these  are  their  long  continued  studies  and  deep  learn- 
ing ;  that  professional  habit  of  mind,  which  tends  to  make  them 
value  a  correct  decision  for  its  legal  excellence,  higher  than  a 
popular  decision,  for  the  notoriety  it  may  bring  them;  the 
requirement  that  the  judges  of  appellate  courts  shall  set  down 
in  writing  their  reasons  why  the  questions  of  law  have  been 
so  decided;  and  the  practice  of  publishing  those  reasons  in 
books  which  may  be  read,  and  perhaps  sharply  criticised,  not 
only  by  the  persons  interested  in  that  law-suit  but  by  lawyers 
and  others  throughout  the  Anglo-American  world.  For,  since 
the  "common  law"  is  nothing  more  than  the  inferences,  or 
principles,  which  may  be  extracted  from  a  large  number  of 
recorded  illustrations,  found  in  the  decisions  of  many  courts, 
those  decisions  are  constantly  being  read  by  lawyers,  who  seek 
to  benefit  their  clients  by  quoting  the  opinions  of  the  judges 
and  the  examples  of  the  past.  With  such  wide  publicity,  some 
one  is  likely  to  find  it  out  if  the  judge's  reasoning  does  not 
square  with  the  legal  common  sense  of  the  English-speaking 
world. 

Important  as  it  is  that  courts  should  decide  all  their  cases 
right,  it  is  of  far  greater  consequence  that  judges  should  so 
decide  that  lawyers  can  foresee  with  reasonable  correctness 
how  cases  are  going  to  be  decided.  A  small  part  only  of  the 
matters  on  which  men  seek  the  advice  of  lawyers  ever  actually 
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come  up  for  decision  before  a  court  of  last  resort;  while  the 
mass  of  questions,  the  answers  to  which  involve  the  property 
and  happiness  of  the  people  at  large,  turn  on  the  opinions  of 
counsel,  given  in  private,  and  seldom  disclosed  by  those  to 
whom  they  were  expressed. 

But  no  lawyer,  however  able,  can  advise  aright  unless  he 
knows  the  grounds  and  principles  on  which  the  courts  will 
act.  No  science  can  exist  without  uniformity  of  action,  and 
legal  science  is  not  different  from  the  rest. 

The  fact  of  uniformity  can  only  be  secured  when  each 
decision  agrees  with  or  rests  upon  those  which  have  gone 
before  it.  The  reasoning  must  be  based  on  the  same  principles, 
so  that  the  relation  of  the  judgment  rendered  to  the  facts  on 
which  it  rests,  will  always  be  the  same. 

§  68.  Methods  of  the  courts. — The  methods  of  those 
courts  whose  labors  consist  mainly  in  the  trial  of  disputed 
questions  of  fact  form  the  subject  of  a  large  portion  of  the  suc- 
ceeding chapters.  They  are,  however,  controlled  in  a  great 
degree  by  the  principles  which  govern  the  action  of  those 
other  courts,  sometimes  called  appellate, — one  in  each  State 
being  the  court  of  last  resort, — ^which  decide  and  establish  the 
law  of  the  State  or  country,  usually  after  the  facts  of  each 
contested  case  have  been  determined  in  some  legal  manner. 
Some  of  these  controlling  principles  are  the  following : 

A  holding,  or  decision,  of  a  court  of  last  resort,  once  made, 
will  not  be  reviewed  nor  overruled  in  the  same  cause,  even  tho 
it  may  be  wrong.'^ 


Tsstacy  V.  C.  V.  E.  E.  Co.,  32  Vt. 
551;  Baker  v.  Belknap,  3Q  Vt. 
168;  St.  Johnsbury  &c.  E.  Co. 
V.  Hunt,  59  Vt.  294;  Sturges 
V.  Knapp,  36  Vt.  439;  Childs  v. 
Insurance  Co.,  56  Vt.  609;  Ams- 
den  V.  Atwood,  68  Vt.  332; 
Sherman  v.  Estey  Organ  Co., 
69  Vt.  355;  McKindly  v.  Drew, 
71  Vt.  138;  Di«trich  v.  Hutch- 
inson, 75  Vt.  389-;  Guilmont  v. 
C.  V.  E.,  83  Vt.  366. 
There  is  however,  a  conserva- 


tive practice  under  which  for 
sufficient  cause  a  re-hearing 
may  be  had. 

School  Dist.  V.  District  No.  3, 
73  Vt.  451;  In  re  Euggles  will, 
73  Vt.  358;  Davis  v.  Nelson, 
73  Vt.  331;  State  v.  Franklin 
Co.  Sav.  Bank,  74  Vt.  246; 
Van  Dyke  v.  Drew,  81  Vt.  399; 
Guilmont 's  adm.  v.  C.  V.  E., 
83  Vt.  266  (368);  P.  S.  Sees. 
1313,  3016. 
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An  appellate  or  law  court  usually  fortifies  its  decisions  by 
a  written  opinion  in  each  case.  The  printing  and  publication 
of  these  are  provided  for  at  State  expense.^"  The  style  and 
form  of  these  opinions  are  as  diverse  as  the  nature  of  the 
different  cases  so  decided;  yet  certain  features  are  common  to 
them  all.  Among  these  is  the  distinction  between  propositions 
of  law,  necessarily  involved  in  the  decision  of  the  case  before 
the  court,  and  propositions  which  are  not  strictly  essential  but 
which  illustrate  the  vital  propositions,  and  may  or  may  not 
be  controlled  by  them. 

As  to  the  former  class  of  legal  propositions,  the  decision 
and  opinion  of  a  court  are  deemed  authority,  to  be  followed 
by  the  same  court  in  its  future  decisions,  and  by  all  other 
courts  which  depend  upon  that  one  for  their  law.  As  to  the 
latter  class,  called  "dicta,"  their  authority  depends  on  their 
relation  to  the  cause  decided.'*  Often,  however,  when  not  a 
strict  authority,  the  dictum  of  some  learned  judge  is  highly 
esteemed  for  its  concise  summary  and  clear  presentation  of 
some  important  legal  doctrine. 

Besides  their  functions  in  construing  the  statutes  and  in 
developing  the  principles  of  common  law,  the  courts  of  last 
resort,  and  some  others,  are  usually  empowered  by  statute  to 
frame  rules'^  for  the  orderly  practice  in  such  courts ;  that  being 
a  matter  wherein  the  legislature  is  distrustful  of  its  own  wis- 
dom in  regulating  the  legal  procedure  of  the  State. 


TSP.  S.  Sees.  1364  to  1366,  6177, 
6195,  6376,  6303  to  6305. 

80A  judicial  dictum  is  an  expres- 
sion of  opinion  upon  a  point 
argued  by  counsel  and  delib- 
erately passed  upon  by  the 
court,  tho  not  strictly  essential 
to  the  disposition  of  the  case 
before  the  court;  while  an  obi- 
ter dictum  is  an  expression  of 
opinion  originating  alone  with 
the  judge  who  wrote  the  opin- 
ion, as  an  argument  or  illustra- 
tion. 
Ehoades  v.  Chicago  &  Alton  E. 


E.  Co.,  227  HI.  328;  Brown  v. 
The  Chicago  &  N.  W.  E.  Co., 
102  Wis.  137;  Derosia  v.  Fer- 
land,  83  Vt.  372  (381). 
sip.  S.  Sees.  1337,  1346.  The  rules 
of  the  Supreme  Court,  until  al- 
tered or  abrogated  by  that 
court,  have  the  force  of  law. 
Thompson  v.  Hatch,  3  Pick. 
512;  Eio  Grande  Co.,  v.  GUder- 
sleeve,  174  U.  S.  603;  Nye  v. 
Daniels,  75  Vt.  81;  State  v. 
Peet,  80  Vt.  449;  Taft  v.  Taft, 
82  Vt.  64. 
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In  spite  of  the  long  line  of  judicial  precedents,  reaching 
down  from  a  remote  antiquity,  with  the  modern  assistance  of 
the  statutes  and  the  rules  of  court,  questions  often  arise  as  to 
which  there  is  no  established  principle,  nor  command  of  law. 
In  some  such  cases  a  just  decision  can  be  reached  by  means  of 
the  discretions^  of  the  court — a  mild  form  of  judicial  legisla- 
tion, to  which  the  courts  occasionally  resort,  and  usually  with- 
out offence,  even  to  those  most  jealous  of  all  seeming  encroach- 
ment upon  the  legislative  power. 


§  69.  Selection  of  the  judges. — For  the  selection  of  men 
whose  duties  to  society  are  so  important,  and  the  possibilities 
of  whose  action  for  good  or  evil  are  so  enormous,  every  method 
of  which  the  situation  admits  has  been  tried  in  every  possible 
variety;  but  these  methods  resolve  themselves  at  last  into  this 
single  plan,  that  every  judge  must  be  placed  at  his  post  of 
service  and  honor  thru  the  decisive  act  of  some  man  or  men. 

In  the  different  States  of  America  the  methods  of  selec- 
tion of  the  judges  probably  include  every  known  mode  in 
which  such  a  selection  can  be  made,  and  every  Mnd  of  official 
tenure,  from  that  "during  good  behavior"  down  to  a  tenure 
during  the  temporary  pleasure  of  the  voters.  The  good  and 
bad  features  of  every  known  method  have  been  discussed  and 
criticised  by  lawyers  and  laymen,  in  legislatures,  in  conven- 
tions, before  political  assemblages,  and  in  the  public  press. 

An  independent  and  impartial  judiciary  has  always  been 
esteemed  the  chief  safeguard  of  popular  and  individual  free- 
dom; but  the  wisdom  and  ingenuity  of  man  seems  to  have 


82"  Judicial  discretion  is  not  the 
whim  or  caprice  of  a  magis- 
trate, nor  a  course  of  judicial 
action  inconsistent  with  itself 
when  dealing  with  cases  essen- 
tially alike.  "When  the  facts 
upon  which  it  acts  are  the 
same,  the  result  must  be  the 
same.  Its  grant  implies  the 
existence  of  well  understood 
principles  within  which  it 
should    be     exercised.      It    ap- 


plies to  matters  which  do  not 
admit  of  the  formulation  of 
inflexible  rules  in  advance,  but 
which  are  most  wisely  left  to 
the  sound  judgment  of  a  court, 
in  view  of  the  precise  exigency, 
to  be  governed  by  the  general 
analogies  of  the  law  and  the 
judge's  own  sense  of  justice." 
W.  P.  Stafford,  J.,  in  Hubbard 
V.  Hubbard,  77  Vt.  73  (77-78). 
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devised  no  certain  mode  of  securing  that  indispensable  pro- 
tection. A  bench  of  judges,  who  owed  their  appointment  and 
the  retention  of  the  offlce  to  an  arbitrary  king,  put  in  peril  the 
rights  of  all  who  might  offend  an  influential  friend  of  that 
royal  personage.  A  bench  of  judges  elected  by  the  votes  of  a 
majority  of  all  the  citizens,  might  be  so  chosen  because  of  their 
deep  learning,  sound  judgment  and  practical  common  sense  in 
expounding  the  law  and  administering  justice;  or  they  might 
be  chosen  because  they  had  befriended  the  vote-controller  of 
some  ward  in  the  struggles  of  his  early  life,  or  because  a  lib- 
eral contribution  had  been  made  in  their  behalf  to  the  party 
treasury,  at  an  opportune  time  before  the  nominating  conven- 
tion. 

A  bench  appointed  by  the  governor  of  the  State,  with  or 
without  confirmation  by  a  senate  or  council,  might  be  the 
nominees  of  party  leaders,  who  only  thus  could  pay  their 
numerous  political  debts.  A  bench  chosen  by  the  legislature 
may  owe  its  election  to  the  tricks  and  scandals  and  log-rolling 
which  sometimes  have  disgraced  the  councils  of  our  country. 
Thus,  by  whatever  mode  the  judges  of  the  land  may  be  chosen, 
the  peril  may  always  exist  that  they  will  be  selected  for 
improper  and  unworthy  reasons;  that  blatant  incompetence 
may  crowd  patient  merit  to  the  wall;  that  dishonesty  and  cor- 
ruption may  hide  themselves  under  the  claim  of  partisan 
oppression.  Contrasted  with  this  pessimistic  view  is  the  trib- 
ute which  a  distinguished  Vermonter*^  once  paid  to  the  English 
judiciary,  saying  that  when  a  vacancy  occurs  in  their  judicial 
system,  by  whatsoever  method  they  contrive  to  accomplish  the 
result,  one  thing  is  certain  that  the  very  best  man  in  the  whole 
kingdom  will  be  selected  to  fill  the  vacant  place.  If  such 
results  can  there  be  reached  in  actual  practice  it  must  be  thru 
the  moral  control  of  an  intelligent,  active  and  influential  public 
opinion,  rather  than  thru  any  particular  form  of  election  or 
appointment  to  the  judicial  office. 


83Hon.  Edward  J.  Phelps  in  1879. 
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The  selection  of  judicial  officers  in  Vermont  partakes  of 
nearly  every  variety  which  prevails  in  the  different  sections 
of  our  nation.  Our  judges  of  probate  and  the  justices  of  the 
peace  are  elected  by  direct  vote  of  the  people,  for  terms  of  two 
years  each.  The  judges  of  the  city  and  municipal  courts  are 
appointed  by  the  governor,  for  a  like  period.  The  judges  of 
the  Supreme  Court  and  the  Superior  judges  are  elected  by  the 
legislature  for  the  same  term  of  ofSce ;  but  since  vacancies  are 
apt  to  occur  when  the  legislature  is  not  in  session,  and  since  a 
settled  custom  prevails  of  keeping  a  good  judge  in  office  as 
long  as  he  can  be  induced  to  serve,  these  judges  are  thus  prac- 
tically appointed  by  the  governor,  with  the  advice  and  consent 
of  the  legislature,  before  whom  they  are  subject  to  a  "recall," 
at  the  end  of  each  two  years.**  Numerous  suggestions  of 
change  and  betterment  in  our  present  judiciary  system  have 
been  made,  for  generations  past,  by  persons  of  all  sorts  of 
claim  to  practical  wisdom,  or  unwisdom ;  and  the  people  have 
not  been  unmindful  of  their  privilege  in  receiving  so  much 
advice;  yet  the  old  constitution  still  remains  in  that  respect, 
substantially  as  it  stood  in  1786.  The  proposals  of  constitu- 
tional amendment*'  submitted  to  the  legislature  of  1912,  will 
indeed  affect  the  State  judiciary;  but  the  only  change  which 
public  opinion,  when  it  had  the  chance,  has  yet  demanded  in 
the  courts  is  that  the  judges  of  the  Supreme  Court  shall  here- 
after be  called  "justices."  Their  term  of  office  and  the  mode 
of  their  election  will  remain  as  hitherto. 


84As  a  practical  testimony  to  the 
appreciation  in  which  the 
judges  of  Vermont  courts  are 
held  by  those  who  have  the 
best  opportunity  to  know 
them,  no  better  expression  can 
perhaps  be  found  than  the 
words  of  a  former  President  of 
the  Vermont  Bar  Associa- 
tion: "The  courts  of  Vermont 
have  always  been  of  the  high- 
est character,  respected  and 
honored  by  the  people,  and  the 
judgments  which  they  have 
pronounced  have  been  a«c- 
quiesced    in    with    the    utmost 


respect.  *  *  *  The  system  has 
worked  well,  as  a  rule,  and  it 
has  not  been  difficult  to  find 
eminent  gentlemen  in  the  pro- 
fession, willing  to  take  the  dig- 
nity and  honors  of  the  place, 
with  the  compensation  provid- 
ed by  law.  It  is  no  more  than 
just  to  the  LegislatuTe  to  say 
that  it  has  re-elected  and  kept 
in  place  judges  who  have  dem- 
onstrated their  fitness  for  the 
position;  that  it  has  done  this, 
too,  without  respect  to  the  pol- 
itics of  the  candidate." 
sBActs  1910,  p.  540. 
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§  70.  The  dwelling  place  of  the  courts. — Tke  court  house 
at  the  ordinary  county  seat  is  not  only  the  chief  sign  to  the 
people  of  their  common  share  in  the  mechanism  of  public  jus- 
tice ;  but  often  it  is  a  source  of  civic  pride,  because  of  its  pre- 
tension to  architectural  elegance  and  beauty.-  In  like  manner, 
it  may  become  a  source  of  regret  to  the  sensitive  inhabitants, 
if  its  broken  windows,  its  dust-covered  furnishings,  its  bare 
walls  and  cheerless  outlook  evoke  the  surprise  and  wonder 
even  of  casual  passers-by.  Still  more  often  its  struggles 
toward  architectural  grandeur  outstrip  its  aims  at  practical 
convenience ;  and  the  public  eye  may  be  sated  with  its  outward 
ornament,  while  the  public  nostrils  are  offended  by  the  close 
and  polluted  air  of  its  interior. 

The  architecture  of  public  buildings  now  forms  a  special 
branch  of  that  scientific  and  artistic  profession;  so  that  ordi- 
nary persons  may  well  yield  their  private  judgment  of  details 
to  the  opinion  of  experts.  In  the  general  arrangement  of  a 
court  house,  however,  those  who  have  to  use  it  may  be  thought 
to  be  possessed  of  some  ideas  worth  suggesting.  The  differ- 
ences in  local  situations,  as  between  a  single  court  room  in  a 
thinly  settled  community,  and  some  vast  structure  with  many 
court  rooms  in  a  crowded  metropolis,  make  demands  for 
essentials  so  absolutely  variant,  that  suggestions  as  to  an  aver- 
age equipment,  only,  are  worth  while  here. 

The  general  arrangement  of  American  court  rooms  is 
much  the  same,  both  in  city  and  in  country,  all  differing  essen- 
tially from  the  English  models,  which  are  adapted  to  their 
two-fold  division  of  the  lawyers,  into  attorneys  and  barristers. 
The  elevated  platform  which  supports  the  bench, — ^that  orna- 
mental counter  behind  which  the  judge,  or  judges  sit;  the 
enclosed  space  in  front  and  below,  furnished  with  tables  for 
counsel  and  chairs  for  the  members  of  the  bar ;  the  desk  of  the 
clerk,  either  directly  in  front  of  the  bench,  or  as  in  Vermont, 
usually  at  the  right — ^to  permit  ready  conferences  between  the 
lawyers  and  the  court; — ^the  "boxes"  and  chairs  for  the  jury, 
one  set  usually  being  on  each  side  of  the  court  room,  to  the 
left  and  right  of  the  bench;  the  "stand,"  or  seat  for  the  witness; 
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the  boxes  for  the  sheriffs,  next  beyond  the  jury  seats ;  the 
dock  for  the  criminals,  which  in  some  court  houses  outside  of 
Vermont  is  actually  a  cage,  within  which  persons  accused  of 
crime  are  enclosed,  like  wild  animals  in  the  presence  of  peace- 
ful visitors;  the  space  for  the  spectators;  and  in  some  court 
rooms  a  special  gallery  for  ladies, — or  rowdies,  whichever  may 
happen  to  get  there  first; — all  these  are  the  familiar  details  of 
that  important  public  edifice,  known  sometimes  in  the  stilted 
language  of  the  press  as  "the  Temple  of  Justice." 

A  court  room  on  the  ground  floor  is  a  great  convenience, 
tho  wholly  impossible  in  many  places. 

Easy  and  commodious  access  by  the  public  to  the  "Shop 
of  Justice,"  thru  wide  doors  and  hallways,  is  always  useful. 
The  spectator's  gallery,  if  there  is  one,  should  be  under  the 
control  of  the  officers.  Access  to  it  should  be  from  and  thru 
the  main  room,  and  never  by  an  unguarded  outer  stairway, 
where  persons  are  free  to  come  and  go  without  immediate 
supervision  by  the  officers  in  charge. 

A  separate  entrance  to  the  building  for  those  having 
business  in  the  court  is  very  useful. 

The  retiring  rooms  for  the  judges  and  the  bar,  or  the  other 
officers  of  the  court,  can  never  be  too  numerous  nor  too  con- 
venient. Eooms  for  the  witnesses,  the  sexes  being  kept  separate, 
are  deemed  essential  in  the  better  class  of  court  houses.  In 
long  and  important  criminal  trials  a  double  set  of  such  rooms 
is  all  but  essential,  so  that  those  who  have  testified  should  not 
mingle  with  those  who  have  not ;  and  that  the  incongruity  may 
never  occur  of  some  vile  creature  stretching  his  or  her  form 
upon  the  couch  intended  to  rest  the  judge  when  -n^earied  by 
his  labors. 

Eooms  for  the  jurors  are  of  course  essential;  pleasant, 
sanitary  and  adequate  for  the  intended  purpose.  If  space  and 
means  permit,  there  should  be  a  large,  sunny  room  for  their 
ordinary  gatherings,  away  from  the  influence  of  outsiders, 
where  a  pleasant  open  fire,  with  roomy  sittings  for  all,  should 
enable  them  to  be  comfortable  during  their  enforced  absence 
from  their  homes.    A  special  stairway,  leading  from  the  jury 
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box  in  the  cburt-room  to  the  private  room  assigned  for  the 
sitting  panel  of  jurors,  is  a  great  assistance  in  criminal  trials, 
when  it  is  often  hard  to  keep  the  jury  together  and  to  comply 
with  the  law,  if  they  have  to  use  the  common  public  stairways. 
The  doors  of  such  a  private  jury  room  should  be  double  locked, 
so  that  neither  the  officer  nor  tbe  jurors  can  pass  thru  without 
the  co-operation  of  the  other. 

The  toilet  rooms  and  other  sanitary  appliances  in  the  best 
court  houses  are  usually  models;  and  if  valuable  papers  must 
remain  over  night,  they  should  be  protected  in  fire-proof 
vaults. 

§  71.  Ventilation  of  a  court  house. — The  ventilation  of 
public  buildings  is  a  subject  quite  carefully  studied  at  the 
present  time,  and  still  neglected  to  an  almost  unimaginable 
degree.  Such  ventilation  requires  treatment  different  from 
that  of  a  private  dwelling  or  a  business  office,  so  that  the  sim- 
pler methods,  sufficient  there,  are  often  entirely  inadequate. 

The  natural  principle  of  ventilation  is  to  introduce  pure 
air  at  proper  places  in  the  room,  and  to  withdraw  or  exhaust 
the  befouled  air  at  the  places  most  suitable  and  efficacious. 
Pure,  fresh  air,  warmed  to  a  proper  temperature,  gently  and 
constantly  injected  into  a  room  at  about  the  level  of  the  heads 
of  the  occupants,  will  render  the  air  at  that  level  the  best 
adapted  to  the  human  lungs.  Steam  or  hot  water  radiators, 
and  close,  air-tight  stoves,  do  not  introduce  any  fresh  air,  cold 
or  warm;  and  hence  are  not  complete  heaters  by  themselves 
for  large  rooms,  containing  many  people,  but  should  be  sup- 
plemented by  inflowing  fresh  warm  air,  admitted  at  different 
places  around  the  room.  Air  that  is  warmer  than  the  average 
tends  to  rise  to  the  ceiling,  but  is  soon  crowded  downward  as 
it  cools,  by  the  warmer  air.  The  exhalations  of  the  human 
breath  may  tend  to  rise  at  first,  but  finally  they  descend  to 
the  floor,  because  heavier  than  pure,  warm  air.  Most  of  such 
impurities  will  be  removed  from  the  room  if  there  are  sufficient 
openings  near  the  floor  thru  which  there  is  a  steady  outflow 
into  the  external  air.    The  time-honored  fire-place  affords  the 
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familiar  example  of  what  is  doubtless  best  in  this  respect  for 
the  ordinary  private  house.  But  the  draft  of  a  flre-plaee 
depends  on  the  different  temperatures  within  and  without  the 
house.  As  these  become  nearly  equal  the  exhausting  power, 
or  flow  of  air,  tends  to  disappear ;  while  the  labor  and  expense 
of  keeping  up  a  fire  just  for  ventilation  are  felt  in  the  case 
of  a  large  public  room.  Modern  science,  however,  has  devised 
the  electric  ventilating  fan,  which  being  placed  in  a  chimney 
or  flue,  and  operated  when  needed  by  a  power  which  does  not 
depend  upon  the  weather,  will  exhaust  the  foul  air  from  a 
room  and  permit  the  pure  fresh  air  to  enter,  if  suitable  pro- 
vision is  made  to  that  end.  In  the  operation  of  atmospheric 
ventilation  of  this  sort,  a  reasonably  air-tight  room  free  from 
opened  windows  is  required ;  but  the  artificial  ventilation  must 
then  be  perfect,  since  human  beings  are  not  to  be  suffocated  in 
an  air-tight  room,  as  martyrs  to  ideal  sanitation. 
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CHAPTER  VII. 
CIVIL  PEOCEDUEB. 


§  72.  In  General. — Civil  procedure  means  the  orderly 
method  in  which  justice  is  meted  out  between  man  and  man. 
It  applies  to  all  courts  which  have  jurisdiction  of  such  matters. 
In  a  general  way  they  all  proceed  alike,  tho  varying  in  numer- 
ous details,^  such  as  the  limits  of  their  jurisdiction,  the  forn^ 
and  nature  of  their  process,  the  times  and  manner  of  their 
session,  and  the  like. 

Procedure,  civil  or  criminal,  is  usually  treated  under  four 
divisions:  process,  pleading,  evidence  and  practice. 

Process  means  the  paper  writings  by  which  a  court  asserts 
its  authority  over  persons  or  property.^  Usually  this  is 
required  to  make  lawful  any  interference  with  either.  By 
virtue  of  process  a  man  is  arrested  and  brought  before  the 
court ;  by  like  means  his  property  may  be  seized  or  sequestered, 
and  sold  against  his  will,  the  avails  being  used  to  pay  his  debts 
or  liabilities. 

Pleading  does  not  refer  to  speeches,  or  arguments  made  in 
open  court,  but  is  the  science  and  art  of  putting  the  claims. 


iThroughout  this  volume  it  is 
continually  noted  that  while 
procedure,  the  subject  of  this 
work,  emanates  from  one  sin- 
gle source, — ^the  law  of  me- 
diaeval England,  which  as  to 
this  subject  is  now  practically 
obsolete, — yet  at  the  present 
day  its  methods  have  become 
so  various  that  no  work  of 
this  kind  could  have  a  sub- 
stantive value  unless  it  were 
devoted  mainly  to  the  law  and 
procedure  of  some  one  State  or 
government,  where  the  details 
to  which  it  conforms  are  es- 
tablished by  a  controlling  au- 
thority.     Those    practical    de- 


tails, however,  cannot  be  thor- 
oughly understood  and  appre- 
ciated without  some  knowledge 
of  the  principles  on  which  they 
rest,  which  are  to  be  largely 
acquired  from  the  history  of 
their  origin  and  growth;  80 
that  a  study  of  those  princi- 
ples is  of  the  utmost  value  to 
every  one  who  would  master 
this  subject  in  its  practical  de- 
tails, for  use  in  the  State  or 
country  where  he  may  happen 
to  reside. 
2The  written  command  of  a 
court,  addressed  to  an  of&eer, 
is  often  called  by  the  general 
name  of  "precept." 
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charges  and  defenses  of  persons  contending  before  a  court 
into  proper  language,  generally  upon  paper. 

Evidence  relates  to  the  manner  in  which  those  contending 
claims  are  to  be  legally  established.  It  tells  what  to  prove 
and  how  to  prove  it.  The  instruments  of  evidence  include  not 
only  the  testimony  of  living  witnesses  under  oath,  but  their 
written  testimony,  called  depositions;  also  other  documents, 
and  sometimes  even  natural  objects. 

Practice  relates  to  a  number  of  miscellaneous  things  that 
may  arise  in-  connection  with  a  lawsuit  and  not  properly 
included  under  any  of  the  other  three  divisions. 

These  divisions  of  procedure  are  treated  with  some  detail 
in  subsequent  chapters,  while  in  this  chapter  some  of  the 
leading  principles  of  the  entire  subject  are  discussed. 

§  73.  Legal  Documents.v-The  supreme  purpose  of  all 
legal  procedure  is  to  administer  justice,  regulating  the  con- 
duct of  every  one  wjiose  acts  are  brought  in  judgment  before 
the  court,  so  that  they  shall  not  infringe  upon  the  rights  of 
others.^  Justice  can  practically  be  administered,  however, 
only  by  means  of  human  language,  largely  employed  in  com- 
posing various  legal  documents,  to  the  making  of  which  highly 
trained  minds  are  continually  giving  their  most  assiduous 
efforts.  While  here,  as  in  other  walks  of  life,  common  transac- 
tions call  but  for  ordinary  ability,  and  a  fair  acquaintance 
with  customary  forms  and  methods ;  yet,  in  more  difficult  pro- 
ceedings before  the  courts,  the  best  results  depend,  to  a  great 
extent,  upon  the  clear  and  accurate  presentation  of  the  facts 
and  reasons  sought  to  be  impressed. 

The  groundwork  of  all  procedure  in  court  is  found  in  the 
legal  documents  upon  which  nearly  every  judicial  action  must 
be  based.  One  can  hardly  expect  a  court  to  grant  relief,  unless 
the  party  applying  for  it  can  state,  in  language  that  can  be 
understood,  what  he  wants  done,  and  why.     Nearly  every 

'See  $  1. 

123 


§  73 


CIVIL  PEOCBDUEE 


application  to  a  judicial  officer  is  made  by  means  of  some  legal 
paper,  which  usually  declares  the  existence  of  certain  specific 
facts,  set  forth  as  briefly  as  their  importance  will  permit ;  often 
sworn  to,  and  generally  followed  by  a  statement  of  what  is 
wanted  by  reason  of  the  existence  of  those  facts.  To  draw 
such  papers  quickly,  at  sudden  requirement,  with  skill  and 
care,  should  be  the  aim  of  every  lawyer  who  would  excel  in  his 
profession. 

In  drafting  legal  instruments,  a  clear  understanding  of 
exactly  what  one  is  trying  to  do  is  far  more  useful  than  the 
possession  of  an  appropriate  form  or  precedent.  Forms, 
indeed,  are  often  dangerous,  when  used  by  those  who  do  not 
comprehend  the  reasons  on  which  they  rest;  and  deadly  poi- 
sons are  not  more  perilous  to  the  result  intended,  when  handled 
by  those  who  are  ignorant  of  their  medicinal  nature,  than  are 
the  best  of  legal  forms,  when  used  by  persons  unskilled  in 
legal  reasoning  and  practice.* 

From  this  it  follows,  as  mentioned  in  other  places,  that 
one  must  not  expect  to  be  made  a  complete  lawyer  merely  by 
reading  the  statements  of  general  principles,  combined  with 
suggestions  as  to  specific  acts,  which  are  contained  in  this 
volume.  Many  citizens,  however,  whose  earlier  studies  have 
not  included  the  elements  of  the  law  under  which  they  live, 
find  themselves  entrusted  with  the  performance  of  important 
duties,  at  times  when  a  pressing  demand  may  leave  them 
scanty  time  for  extensive  study.  For  such  persons  a  brief 
statement  of  the  nature  and  prominent  requirements  of  the 
law  may  prove  a  useful  help. 


*No  form  book  could,  probably, 
be  published  under  practical 
conditions  that  should  contain 
a  separate  form  for  every 
paper  meant  to  be  included.  The 
only  possible  way  is  to  pre- 
sent typical  forms,  which  illus- 
trate states  of  fact  somewhat 
like  those  which  one  may  ex- 
pect will  occur  in  practice. 
Each  of  the  forms  printed  in 


this  volume  should  be  consid- 
ered as  a  type  of  from  two  to 
ten  varieties;  and  those  who 
use  them  must  rely  on  their 
own  skill  to  make  the  needed 
changes.  To  some  extent 
these  changes  are  indicated  in 
the  forms  themselves,  by  the 
use  of  brackets,  italic  type, 
and  foot  notes. 


124 


FORMS  AND  THEIR  USES  §    75 

§  74.  Forms  of  legal  papers. — ^When  not  prescribed  by 
statute,  the  forms  of  legal  papers  are  generally  a  matter  of 
taste.  Their  substance  is  another  thing  entirely.  The  forms, 
however,  depend  somewhat  on  the  nature  and  kind  of  the 
paper,  in  that  one  form  may  be  more  appropriate  than  another 
for  that  instrument.  Most  legal  documents  are  made  up  of 
three  parts,  the  heading,  the  body,  and  the  conclusion ;  of  which 
the  first  and  the  last  are  largely  formal,  while  the  middle  por- 
tion, or  more  vital  part,  may  vary  widely  according  to  the 
nature  and  contents  of  the  document. 

The  heading  most  common  is  that  called  the  venue ;  which 
in  this  State  is  usually  expressed  thus : 

STATE  OF  VERMONT, 
County,'  ss. 

This  heading  is  suitable  for  a  large  portion  of  the  legal 
documents  which  the  lawyer,  officer  or  magistrate  is  called 
upon  to  draw ;  such  as  affidavits,  citations,  returns,  subpoenas, 
summonses,  and  writs.  When,  however,  the  document^  is 
intended  for  use  in  some  court,  a  common  practice  also  sanc- 
tions the  use  of  a  heading  somewhat  more  formal. 

§  75  Standard  forms  for  headings — The  following  forms, 
adapted  to  some  of  the  different  courts  in  Vermont,  are  deemed 
appropriate  for  that  purpose,  because  they  conform  to  the  habit 
of  lawyers  in  large  sections  of  the  country.  The  name  of  the 
State  is  often  omitted  in  such  headings;  but  its  use  accords 
well  with  the  general  custom  of  our  statutory  forms. 

Substantial  parts  of  the  same  kind  of  document  do  not 
vary  greatly  when  used  in  different  courts,  so  that  in  this 
volume,  to  save  continual  repeating,  the  formal  headings  will 
usually  be  omitted,  reference  being  made  to  this  section ;  and 
the  person  drawing  a  paper  from  such  forms  may  choose  the 
heading  most  appropriate  for  his  particular  use. 


sOr  "County  of " 
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(1).     State  op  Vermont, 
Supreme  Court,  Addison  County. 


Remember  Baker, 

V. 

Absalom  Peters. 


(2).    State  of  Vermont, 
In  Chancery,  Orange  County. 


May  Term,  19- 


Docket  No.- 


June  Term  19. 


Docket  No.- 


(3).     State  op  Vermont, 
Caledonia  County  Court. 


(4).     State  of  Vermont, 
City  Court  of  Burlington. 


December  Term  19 — 


Docket  No.- 


Docket  No.- 
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(5).     State  op  Vermont, 
Municipal  Court  of  the  Village  of  Bennington. 


§  75 


V. 


\.  Docket  No.- 

1 
J 


(6).    State  of  Vermont, 
In  the  Probate  Court  for  the  District  of  Essex. 


In  the  matter  of  the  Estate  of 

John  D.  Matthews, 

deceased. 


(7).    State  OP  Vermont, 
In  the  Court  of  Insolvency  for  the  District  of  Manchester, 


In  the  matter  of  the  Estate  of 
Benjamin  Beiggs 
Insolvent  dehtor. 


(8). 
State  of  Vermont, 
Windsor  County,  ss. 


Before- 


Justice  of  the  Peace. 
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§  76.  Conclusions  of  legal  papers. — ^Custom  and  good 
taste  have  provided  a  number  of  forms  for  the  ending  of 
various  sorts  of  documents.  Most  of  them  express,  vrith  more 
or  less  of  pains,  the  fact  that  the  document  bears  some  particu- 
lar date.  Others  to  this  important  fact  add  the  attestation  of 
some  court  or -public  officer;  while  others,  again,  include  the 
sanction  of  a  judicial  oath;  perhaps  to  increase  the  credibility 
■  of  the  statement,  or  to  entitle  it  to  be  read  in  court.  Most 
legal  papers  are  meant  to  be  signed  by  some  one,  usually  with 
his  own  hand,  which  is  a  pledge  of  genuineness ;  so  that  they 
will  naturally  end  with  a  signature,  and  perhaps,  too,  the 
added  title  of  the  signer's  office  or  position,  as  related  to  the 
document,  if  that  be  executed  as  an  official  act. 

§  77.    Forms  of  Conclusions. — Some  of  the  principal  eon- 
elusions  are  given  here : 

(1).    Dated  [at in  the  county  of ]this day  of 

[A.  D.]  19 . 

(Signature) 
(Official  title  if  proper). 

(2).     Given  under  my  hand  [and  the  seal  of  the  said 

court]  at ^in  the  county  of this day  of ,  19 — . 

(Signature)  Clerk.'' 

(3).    Done  [in  court  at]  or  [at  Chambers  in] in  said 

county,  this day  of ,  19 — . 

(Signature)  Judge. 

(4).    Done  in  and  by  order  of  said  court  at in  said 

county,  this- day  of 19 — . 

(Signature)  Clerk. 

(5).    Witness  the  Hon. ,  one  of  the  judges  [chancellor] 

[presiding  judge]  of  said  court,  [and  the  seal  thereof],  at 

in  said  county,  this day  of 19 — . 

(Signature)   Clerk. 

(L.  S.) 
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(6).  In  testimony  whereof,  I  have  hereunto  subscribed  my 
hand  [and  affixed  the  seal  of  said  court,]  at ,  in  said  [coun- 
ty] or  [district]  this day  of ,  19 — . 

{Signature)  Clerk.'' 


(7).     A  true  record. 


Attest, 


{Signature)  Clerk.* 


(8).     Subscribed  and  sworn  to  before  me   [at in  said 

county],  on  this day  of  ,  19 — . 

{Signature) 

Justice  of  the  Peace.* 

(9).     At in    said    county,    on    this day"    of    , 

before  me  personally  appeared  the  above  named ,  and  made 

oath,  in  due  form  of  law,  to  the  truth  of  the  matters  in  the  fore- 
going   contained. 

Before  me, 

{Signature) 

Justice  of  the  Peace." 

§  78.    Forms  for  afladavits^"  and  jurats. 

1.     {Heading  as  in  §  74.) 

I,  of  in  the  county  of in  the  State  of , 


[of  lawful  age]  do  depose,  testify  and  say: 

That  I  am  the {Insert  the  subject  matter  of  the  affidavit 

with  all  the  brevity  consistent  with  completeness.) 

{Signature) . 

{Conclusion  as  in  §  77  (8)  or  (9). 


8As  a  mode  of  saving  consider- 
able space,  in  a  book  where 
many  matters  have  had  to  be 
compressed  to  the  limitg  of 
brevity,  this  way  of  stating, 
for  instance,  "the  5th  day  of 
October,  1912"  is  often  used 
in  the  present  volume  as  it  is 
in  the  Public  Statutes.  If  ex- 
perience had  not  shown  the 
contrary,  no  one  would  believe 
that  any  person,  deemed  intel- 
ligent enough  to  draft  a  legal 
paper,  would  persistently  omit 
the  year,  in  composing  docu- 
ments based  on  such  forma  as 


these.  This  note  is  referred  to 
in  other  parts  of  the  present 
book,  as  a  warning  to  legal 
draftsmen  and  others,  not  to 
omit  the  year,  month  nor  day, 
when  mentionine  a  date  in  any 
document. 

'Or  Judge,  Register,  etc. 

sOr  Register,  Judge,  Cashier,  etc. 

80r  Notary  Public,  Master  in 
Chancery,  Judge,   etc. 

loDifferent  ways  of  stating  the 
same  thing  are  used  familiarly 
in  different  parts  of  the  coun- 
try. Any  one  of  these  forms 
would  be  legal  in  Vermont. 
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II.  (Heading  as  in  ^  74.) 

being  duly  sworn  says  that  he  resides  in ,  in  the 

county  of ,  in  the  State  of ,  [is  of  the  age  of [21] 

years  and  upwards,]  and  is  the .     (Insert  subject  matter.) 

(Signature) . 

(Conclusion  as  in  ^  77  (8)  or  (9) . 

III.  (Heading  as  in  §  74). 
,  being  duly  sworn  says: 

I  reside  in ,  in  the  county  of ,  in  the  State  of , 

[and  am  of  the  age  of (21)  years  and  upwards],  and  am 

the (Insert  subject  matter.) 

(Signature). 

(Conclusion  as  in  ^  77  (8)  or  (9) . 

IV.  (Heading  as  in  §  74.) 

I, ,  of ,  in  said  county,  do  solemnly  swear  that 

(Insert  subject  matter). 

(Conclusion  as  in  §  77  (8)  or  (9). 

Y,     (Heading  as  in  §  74.) 

I,  ,  of ,  in  said  county,  do  solemnly  affirm,  under 

the  pains  and  penalties  of  perjury,  that .    (Insert  subject 

matter.) 

.Subscribed  and  affirmed  to  before  me    [at  — — ,  in  said 

county]  this day  of ,  19 — . 

(Signature) 

Justice  of  the  Peace*. 

§  79.  Essentials  of  court  procedure. — The  first  essential 
being  to  have  a  court  in  existence,  the  next  is  to  have  a  pro- 
ceeding in  that  court.  While  the  terms  "proceeding"  and 
"cause"  are  general  names,  covering  all  the  different  kinds 
of  business  which  may  be  done  in  court,  and  therefore  includ- 
ing "actions,"  which  properly  are  civil  proceedings  after  the 
forms  of  the  common  law;  and  "suits,"  which  strictly  are  pro- 
ceedings in  equity,  tho  often  used  in  a  more  general  sense ;  yet 
there  is  a  common  mode  of  speech  which  divides  all  court 
business  into  "actions,  suits  and  proceedings,"  the  last  of 
which  comprise  all  those  matters  not  strictly  classed  under 
the  first  two. 
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In  ordinary  civil  procedure  the  first  steps  are  aimed  at 
the  result  of  having  a  "cause  in  court."  Some  one  who 
believes  himself  to  have  been  wronged  applies,  either  through 
an  attorney  or  in  person,  to  the  proper  officer  of  a  court,  or 
other  lawful  magistrate,  and  asks  for  relief  against  the  one 
whom  he  charges  with  wrongdoing.  That  application  is  either 
in  writing,  or  at  some  early  stage  includes  a  written  statement 
of  the  charges  made.  Different  methods  of  doing  this  prevail 
in  different  parts  of  the  world,  and  even  in  the  same  courts, 
but  the  essential  principle  is  the  same. 

In  Vermont  civil  procedure  commonly  begins  with  the 
issuing  of  civil  process;  and  the  usual  kind  is  called  a  writ; 
tho  the  citation  and  the  summons,  which  closely  resemble  each 
other,  are  used  in  proper  cases  as  elsewhere  explained. 

All  process  in  Vermont  issues  from  the  court  and  is  signed 
by  an  authorized  officer,  usually  the  clerk,  or  a  justice  of  the 
peace.  Such  process  is  then  served,  usually  by  a  sheriff  or 
other  officer,  and  is  returned  by  him  within  the  time  limited 
by  law  into  the  court  from  which  constructively  it  issued.  If 
such  process  is  the  beginning  of  a  new  action,  suit  or  other 
original  proceeding,  it  is  "entered"  in  court";  and  in  the 
higher  courts  the  cause  is  then  docketed;  the  names  of  the 
parties  and  a  brief  story  of  the  procedure  being  written  in  a 
book  kept  for  that  purpose  by  the  clerk  of  the  court.  After 
that,  various  papers  from  time  to  time  are  "filed,"  as  due 
occasion  for  them  may  arise. 

Filing,  as  a  legal  term,  applies  to  documents  and  not  to 
proceedings.  One  cannot  "file"  a  lawsuit  or  action  any  more 
than  he  can  file  a  joint  debate;  tho  he  may  file  the  petition, 
bill  of  complaint,  libel  or  other  paper  which  forms  the  beginning 
of  a  suit  or  action.    Writs,  however,  are  not  filed  in  our  prac- 


iiEntry  in  court  is  an  act  of  the  Vermont,  following  the  lead  of 
clerk,  or  of  the  justice  who  the  Norman  Kings  of  England, 
has  no  clerk,  by  officially  re-  imposes  as  a  tax  upon  litiga- 
ceiving  the  writ  or  other  paper.  tion  in  its  higher  courts.  P.  S. 
In  the  three  higher  courts  a  Sec.  6308.  In  those  courts  en- 
cause  cannot  be  entered  until  try  and  docketing  constitute 
after  the  payment  of  an  entry  but  one  act. 
fee  of  $3.00,  which  the  State  of 
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tice;  and  tho  the  statutes  speak  of  entering  and  docketing 
them,  it  really  means  that  a  cause  may  be  entered  in  court,  of 
which  the  writ  is  the  initial  paper. 

Filing  a  paper  with  a  court,  or  in  court,  properly  means 
that  such  paper  is  brought  to  the  attention^''  of  the  court,  or 
of  its  proper  officer,  in  the  regular  and  accustomed  way,  as 
part  of  the  proceedings  in  some  pending  matter.  Before  a 
justice,  therefore,  a  paper  may  legally  be  "filed,"  altho  the 
magistrate  should  write  nothing  whatever  on  it,  nor  make 
any  memorandum  of  its  presence.  In  the  higher  courts,  how- 
ever, greater  strictness  and  formality  prevail.  In  its  full 
meaning,  "filing"  a  paper  consists  of  writing  across  its  back, 
commonly  near  the  bottom  of  the  fold,  the  words,   "Filed 

,  19 — ,"  which  are  usually  signed  by  the  clerk,  or  other 

proper  officer,  after  the  entry  of  such  filing  has  been  made  at 
the  proper  place  upon  the  docket,  as  part  of  the  history  of  the 
cause,  there  in  process  of  narration.  A  paper  marked  as  filed, 
without  having  thus  been  entered  upon  the  docket,  is  a  sort 
of  roving  legal  derelict,  whose  whereabouts  may  be  unknown; 
and  which  with  its  very  existence  soon  forgotten,  may  become 
a  menace  to  correct  and  convenient  procedure. 

§  80.  Entry,  continuance  and  adjournment. — The  entry 
of  a  cause  in  court  has  just  been  described.  In  justice  courts, 
and  in  those  which  are  governed  by  the  same  rules,  the  magis- 
trate must  be  present  for  the  purpose  of  taking  jurisdiction, 
with  the  writ  under  his  control  and  brought  to  his  attention, 
at  the  place  of  return  mentioned  in  the  writ,  or  at  the  place  to 
which  the  trial  has  been  adjourned,  within  two  hours  after  the 
time  fixed  for  such  return  or  adjournment.^'  Otherwise  the  court 
loses  its  jurisdiction  of  the  process,  and  the  action  must  be 
commenced  anew,  with  the  loss  of  any  attachment  that  had 


izKendall  v.  Aldrich,  68  Vt.  478.  Vt.  601;  Underwood  v.  Hart,  23 

13P.  S.  Sec.  1636;  Brown  v.  Staey,  Vt.  130;  Hall  v.  Safford,  35  Vt. 

9  Vt.  118;  Phelps  v.  Blrge,  11  87;    Babeook   v.    School   D.    35 

Vt.    161;    Crawford   v.   Cheney,  Vt.  350;  Bryant  v.  Pember,  43 

13  Vt.  567;  Peach  v.  Mills,  13  Vt.    599;    Pinney   v.   Petty,   47 

Vt.  501;  Whitcomb  v.  Bood,  30  Vt.  616. 

132 


COURT   METHODS  §    80 

been  made,  unless  the  defendant  consents  to  restore  the  action 
to  its  former  standing  in  court. ^* 

A  justice  cause  must  be  held  open  for  two  hours  from  the 
time  set  in  the  writ,  or  from  the  time  of  any  adjournment, 
tho  the  justice  need  not  be  there  all  the  time;  and  the  defend- 
ant has  a  right  to  his  "day  in  court,"  meaning  a  reasonable 
opportunity  to  appear  and  make  defence.^* 

If  the  defendant  does  not  appear,  and  there  is  no  legal 
ground  for  a  continuance,  the  defendant  not  consenting  there- 
to, a  continuance  by  the  plaintiff  alone  operates  as  a  "con- 
tinuance out  of  court";  so  that  no  legal  judgment^'  can  there- 
after be  taken  on  that  writ,  without  the  defendant's  consent, 
which  should  be  entered  on  the  records  of  the  court. 

The  parties,  or  their  lawyers,  have  a  right  to  agree  or 
stipulate,  inside  or  outside  the  court  room,  for  the  continuance 
of  an  action  pending  before  a  justice,"  leaving  the  justice  no 
power,  except  perhaps  to  fix  the  date  of  the  renewed  proceed- 
ings, when  the  stipulation  so  provides;  and  a  judgment  con- 
trary to  such  stipulation  is  likely  to  be  set  aside. 

Continuance  more  properly  describes  the  postponement, 
from  term  to  term,  of  proceedings  pending  before  a  court 
which  has  regular  terms,  held  at  established  dates;  while  an, 
adjournment  is  the  postponement  of  a  cause  from  one  day  to 
some  future  day;  and  a  recess  is  a  postponement  of  the  pro- 
ceedings of  a  court  from  one  hour  to  another  on  the  same  day ; 
or,  if  it  be  a  court  sitting  continuously,  from  one  day  to  the 
next  day  of  its  session. 

A  justice  can  adjourn  or  continue  a  cause  for  three  months, 
only,  at  one  time,  but  there  is  no  limit  to  the  number  of  times.^'' 

He  may  adjourn  the  sitting  of  his  court  to  any  other  place 
in  the  same  town.^' 


i*P.  8.  See.  1637;  Pike  v.  Hill,  15  loPaddleford  v.  Bancroft,  22  Vt. 

Vt.    183;    Paddleford    v.    Ban-  539. 

croft,  23  Vt.  539;  Hall  v.  Saf-  legcott    v.    Larkin,    13    Vt.    113; 

ford,  35  Vt.  87;  Eemick  v.  San-  Granite    Co.    v.   Aikey,    67   Vt. 

born,  43  Vt.  477;  Haire  v.  Per-  116. 

ry,    74   Vt.   476;    Severance   v.  i^P.  S.  Sec.  1649;  Bryant  v.  Pem- 

Elliott,  75  Vt.  431.  ber,  43  Vt.  599. 

isGriffin  v.   Spaulding,   6  Vt.   60. 
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If  the  justice  who  signed  the  writ  is  unable  to  attend^'  on 
the  return  day  or  adjourned  day,  any  other  justice,  who  might 
try  a  cause  between  the  same  parties,  may  continue  the  suit, 
without  cost  to  the  defendant,  not  exceeding  thirty  days  at 
any  one  time,  until  the  other  justice  is  able  to  attend;  but  the 
cause  must  be  heard  by  the  original  justice,  unless  his  term 
of  ofSce  has  expired,  and  he  is  no  longer  a  justice.^' 

§  81.  Appearance. — Appearance  is  the  act  of  a  party  or 
of  some  attorney  for  him,  in  coming  into  court  to  prosecute  or 
defend  an  action.  In  the  higher  courts  of  this  State  the  right 
thus  to  appear  and  represent  another  is  limited  to  attomeys- 
at-law,  who  are  officers  of  the  court,  admitted  only  upon  satis- 
factory proof  of  their  good  moral  character  and  sufficient  legal 
knowledge,  who  have  taken  the  oath  of  office,  and  are  liable 
to  be  dealt  with  in  a  summary  way  for  any  professional  mis- 
conduct. A  custom  has  grown  up  of  permitting  unqualified 
persons,  not  licensed  to  practice  law  by  regular  admission  to 
the  bar,  to  appear  as  attorneys  in  the  lower  courts;  but  there 
is  no  justification  for  such  a  custom.  If  such  unqualified 
persons  attempt  to  practice  in  the  higher  courts,  or  intrude 
themselves  into  the  profession  as  lawyers,  they  are  imdoubt- 
edly  subject  to  punishment  for  acting  as  attorneys  without 
being  qualified.^" 

In  the  higher  courts,  attorneys-at-law  from  other  States 
are  often  allowed,  in  the  exercise  of  the  discretion  of  the 
courts,  to  appear  and  practice,  very  much  upon  the  same  foot- 
ing with  resident  lawyers. 

An  appearance  may  occur  either  actually  or  constructive- 
ly. Thus,  an  actual  appearance  occurs  when  a  lawyer  enters 
the  room  where  the  justice  is  holding  court  and  tells  the  magis- 
trate that  he  appears  for  such  a  party.    A  constructive  appear- 


i»P.  S.  Sec.   1640;  Howe  v.  Hos-  v.  Smith,  23  Vt.  704;  Ames  v. 

ford,  8  Vt.  230;  Holland  v.  Os-  Hilliard,  35  Vt.  222;  Braynard 

good,   8   Vt.   276;    Crawford   v.  v.    Burpee,   27   Vt.    616;    P.   S. 

Cheney,  13  Vt.  567;  Hinman  v.  Sees.  1401  to  1409. 

Swift,    18   Vt.   315;    Knight   v.  2«Ee  Carney,  71  Vt.  501  (508). 
Berry,  23  Vermont  346;  Austin 
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anee^^  would  occur  if  a  lawyer  procured  from  a  justice  or  the 
clerk  of  a  court  a  writ  signed  in  blank,  filled  it  up  with  his 
client 's  name  in  it  as  plaintiff,  and  procured  an  officer  to  serve 
it  on  the  other  party. 

In  general,  any  act  which  satisfies  the  legal  recording 
officer  of  the  court  (who  in  that  respect  is  subject  to  the  con- 
trol of  the  court)  that  an  appearance  has  been  made,  is  a  legal 
appearance;  whether  it  be  a  personal  answering  at  the  call  of 
a  cause  in  open  court,  the  filing  of  a  written  notice  of  appear- 
ance with  the  clerk^^  or  justice,  a  personal  call  at  the  clerk's 
office,  a  remark  made  to  the  justice  in  the  street,  or  a  conver- 
sation by  telephone.  The  vital  fact  is  that  the  record  shows  an 
appearance ;  and  if  so,  it  cannot  be  contradicted,^*  so  far  as  the 
courts  of  this  State  can  act,  except  in  some  proper  manner  to 
procure  the  correction  of  the  record. 


§  82.  Appearance,  when  conclusive. — ^When  an  attomey- 
at-law  appears  for  a  party  to  a  suit  or  action  in  this  State, 
whether  or  not  such  party  has  been  served  with  process,  the 
appearance  gives  to  a  judgment  against  such  party  the  charac- 
ter of  a  personal  judgment ;  from  the  effect  of  which  he  cannot 
escape  in  this  State  even  by  showing  that  the  attorney  had  no 
authority  to  appear.^*    The  court  will  interfere  only  upon  a 


2iSt.  Albans  v.  Bush,  4  Vt.  58. 

22ln  the  higher  oonrts,  since  the 
rules  of  Sept.  1,  1909,  all  ap- 
pearances except  in  open  court, 
must  be  made  by  notice  in 
writing;  and  duplicate  copies  of 
all  notices  must  be  left  with 
the  clerk  for  the  adverse  party. 
County  Court  rules,  I  (2)  (3) 
(4);  n  (4);  Chancery  rule,  53. 
An  attorney,  appearing  for  a 
party,  may  enter  a  special  or 
restricted  appearance,  if  his  no- 
tice or  the  docket  entry  is  ac- 
companied by  some  statement 
to  that  effect.  A  special  ap- 
pearance is  usually  preliminary 
to   some   dilatory   plea   or   mo- 


tion, else  it  would  be  practi- 
cally without  meaning.  But 
failure  to  file  such  a  plea  or 
motion  does  not  change  a  spe- 
cial into  a  general  appearance, 
which  would  support  a  judg- 
ment against  the  person  of  the 
client. 

Eldred  v.  Bank,  17  Wall,  545; 
Mack  V.  Lewis,  67  Vt.  383; 
"Wade  V.  Wade,  81  Vt.  275 
(279). 

238paulding  v.  Swift,  18  Vt.  214 
(219);  Abbott  v.  Button,  44 
Vt.  546;  Wade  v.  Wade,  81  Vt. 
275   (279). 

2*Newcomb  v.  Peek,  17  Vt.  302; 
Spaulding    v.    Swift,     18     Vt. 


135 


§  82 


CIVIL  PBOCEDUEB 


direct  application  to  correct  the  judgment,^*  and  then  only  in 
ease  the  attorney  is  shown  to  be  irresponsible. 

But  the  courts  of  a  State  other  than  that  where  such 

record  of  appearance  was  made,  may  inquire  for  themselves 
whether  an  appearance  was  in  fact  made,  and  whether,  if 
made,  the  attorney  had  authority  to  act ;  and  may  decide  those 
questions  even  contrary  to  the  record.^^ 


§  83.  Nonsuit  and  default. — After  a  cause  has  been 
entered  in  court,  it  may  go  out  of  court  in  several  different 
ways,  but  usually  by  judgment  for  one  or  another  party,  or  by 
discontinuance. 

A  judgment  is  the  formal  act  of  the  court,  adjudging  that 
one  party  recover  a  certain  sum  from  the  other,  or  the  pos- 
session of  certain  property. 

Judgments  may  occur  in  several  ways.  Both  parties  may 
appear  and  have  a  trial  of  the  disputed  matters,  by  court, 
jury,  referee  or  otherwise;  or  one  party  may  yield  his  claims 
without  trial.  When  the  plaintiff  neglects  to  appear  and  prose- 
cute his  action,  or  withdraws  voluntarily  after  having  ap- 
peared, he  is  said  to  suffer  nonsuit.^" 

It  has  long  been  settled  in  this  State  that  a  judgment  of 
nonsuit^'  cannot  be  rendered  against  a  plaintiff  withoiit  his 
consent,  so  long  as  he  appears  in  court. 

A  default  is  the  converse  of  a  nonsuit,  when  the  defendant, 
having  been  duly  summoned  to  appear,  comes  not,  neither  in 
person  nor  by  attorney. 


214;  Hubbard  v.  Dubois,  37  Vt. 

94;    Abbott  v.   Button,   44   Vt. 

546. 
25PadaiefoTd  v.  Bancroft,  22  Vt. 

529;  Blood  v.  Crandall,  28  Vt. 

396;  and  see  5  92,  n.  77. 
2sDow  v;  Hinesburgh,  2  Aik.  18; 

French    v.    Smith,    4    Vt.    363; 

Smith    V.    Crane,    13    Vt.    487; 

Brown  v.  Mineger,   16  Vt.   12; 

Squires     v.     Burgess,     31     Vt. 

466;    Haire    v.    Perry,    74    Vt. 

476;    Severance    v.    Elliott,    75 

Vt.  421. 


27Sueh  a  thing  as  a  compulsory- 
nonsuit  is  practically  unknown 
in  Vermont.  Properly  a  non- 
suit implies  the  voluntary  non- 
appearance of  the  plaintiff, 
while  a  nolle  prosequi  occurs 
when  the  plaintiff  declines  to 
proceed  against  one  or  more  of 
the  defendants.  The  conditions 
under  which  such  entries  should 
be  made  are  fully  discussed  by 
Eowell,  J.,  in  Davenport  v. 
ISfewton,  71  Vt.   11   (22). 
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§  84.  Discontinuance. — A  discontinuance,  in  its  stricter 
sense,  implies  the  termination  of  a  cause,  or  matter  in  litiga- 
tion, by  consent  of  both  parties,  sanctioned  and  confirmed  by 
the  court,  which  orders  the  discontinuance.  Being  an  act  of 
the  court,  and  not  of  the  parties  merely,  a  cause  cannot  be 
discontinued  after  appeal  from  a  justice,  and  before  entry  in 
the  county  court  ;^'  while  if  an  action  is  pending  in  the  county 
court,  its  discontinuance  between  terms  is  a  legal  impossibility. 

But  the  word  "discontinuance"  has  a  wider  meaning. 
An  action  once  commenced  may  be  discontinued  by  the  plain- 
tiff without  the  consent  of  the  other  party,  or  even  against 
his  objection;  and  for  some  purposes  such  an  act  of  discon- 
tinuance may  become  operative  without  the  sanction  of  the 
court. 

In  this  sense  a  discontinuance  closely  resembles  a  nonsuit 
or  nolle  prosequi;  and,  unless  turned  into  the  other  kind  of 
discontinuance  by  the  consent  of  parties,  it  may  become  a 
judgment  for  the  defendant's  eosts.^" 

When  a  party  dies,  pending  the  litigation,  his  death  is 
usually  "suggested  upon  the  record";  that  is,  some  one  who 
knows  the  fact  tells  the  court  that  he  is  dead,  and  a  minute  of 
that  information  is  made  upon  the  docket,  or  on  the  papers. 

After  that  the  litigation  waits  until  an  administrator  and 
commissioners  have  been  appointed.     All  actions  and  suits. 


zsjenney  v.  Glynn,  12  Vt.  480; 
Dunklee  v.  Goodenough,  65  Vt. 
257    (263). 

29P.  S.  Sees.  1518,  1758.  In  this 
State  the  rule  has  always  been 
that  an  action  commenced  by 
defective  process  may  be  dis- 
continued even  by  an  oral  no- 
tice, though  a  written  notice  is 
safer;  whereupon  a  second  ac- 
tion may  be  brought,  which 
will  not  be  considered  as  vex- 
atious, nor  will  it  be  abated  by 
the  former  action.  And  tho  in 
the  county  court  it  is  legally 
impossible  to  discontinue  a. 
cause  between  terms,  yet  even 
after    entry    in    that    court    a 


plaintiff  has  the  legal  right  to 
discontinue  an  action  brought, 
so  far  as  to  bring  another  for 
the  same  cause  or  claim;  sub- 
ject to  the  power  and  right  of 
the  court,  at  the  next  term  or 
afterwards,  to  render  judgment 
for  the  taxable  costs  accrued 
down  to  the  time  of  discon- 
tinuance. 

Mead  v.  Arms,  2  Vt.  180;  Hill 
V.  Dunlap,  15  Vt.  645;  Downer 
V.  Garland,  21  Vt.  362;  Fullam 
V.  Ives,  37  Vt.  659;  Kirby  v. 
Jackson,  42  Vt.  552;  Scott  v. 
Goodenough,  65  Vt.  257;  Woods 
v.  Darling,  71  Vt.  848. 
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with  certain  exceptions,  commenced  against  a  person  who 
afterwards  dies,  or  against  an  executor  or  administrator,  pend- 
ing at  the  time  the  commissioners  are  appointed,  are  discon- 
tinued, and  the  attachments,  if  any,  are  discharged.^"  But  if 
the  action  be  of  a  kind  to  which  that  provision  of  law  does 
not  apply,  or  if  it  is  the  plaintiff  who  is  dead,  the  administra- 
tor or  executor  enters  to  prosecute  or  defend,  and  the  case 
proceeds  as  if  he  had  been  the  original  party. 

§  85.  Contested  proceedings. — A  considerable  part  of  the 
actions,  suits  and  proceedings,  entered  in  court,  are  contested 
to  a  greater  or  less  extent,  so  that  the  courts  perform  their 
primary  office,  in  deciding  controversies  between  the  parties, 
each  of  whom  believing  that  he  is  in  the  right,  refuses  to  let 
the  cause  be  ended  by  nonsuit,  nolle  prosequi,  default  or  dis- 
continuance, so  far  as  he  might  yield  his  claims.  The  subject 
of  judicial  contests,  including  the  process  on  which  they  are 
based;  the  modes  of  service  of  such  process;  the  rules  relating 
to  the  bringing  of  actions  and  suits,  and  to  the  making  of 
defenses  against  their  claims;  the  methods  of  practice  in  the 
courts  where  such  proceedings  come  to  trial,  are  considered 
more  fully  in  succeeding  chapters  of  this  book.  Such  legal 
controversies,  unless  settled  or  otherwise  disposed  of,  will  end 
in  the  final  success  of  one  party  or  the  other,  who  recovers 
judgment  according  to  the  decision  of  the  court,  establishing 
his  rights  against  the  other  party. 

§  86.  Taxable  costs.'^ — ^At  the  end  of  most  legal  contro- 
versies, the  successful  party  may  compel  the  other  to  pay  him 
a  sum  of  money  called  costs,  over  and  above  the  debt  or  dam- 
ages recovered.  The  amounts  thus  allowed  for  costs  are  strict- 
ly the  creation  of  the  statute,  variable  to  a  slight  extent,  only, 
by  any  order  or  discretion  of  the  court.  Usually  in  Vermont 
they  are  somewhat  meagre,  coming  far  short  of  fully  making 
good  to  the  recovering  party  his  trouble  and  expense ;  but  it  is 


3op.  S.  Sees.  3839,  3830,  2842  to     sip.  S.  Sees.  1748  to  1753,  8041, 
2848.  6336  to  6341. 
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often  better  that  small  wrongs  should  go  unredressed,  and 
small  claims  uncollected,  than  that  an  excess  of  costs  should 
attract  people  into  unnecessary  quarrels. 

Costs  consist  of  two  classes  of  items — costs  proper  and 
disbursements.  Costs  proper  are  sums  fixed  by  statute,  which 
do  not  represent  money  paid  out  to  any  particular  person, 
while  disbursements  are  the  legal  fees  of  the  various  officers 
and  other  persons,  necessarily  or  reasonably  paid  to  them  by 
the  recovering  party,  and  the  sums  which  the  State  requires 
to  be  paid  into  court  for  its  benefit,  in  the  nature  of  a  slight 
tax,  for  the  privilege  of  using  its  machinery  of  justice.  Of  the 
first  class,  before  a  justice,^^  are  the  charges  for  the  writ,  and 
for  the  party's  appearance.  Of  the  second  class  are  the  offi- 
cers' fees  for  serving  writ,  subpoenas,  venire,  etc.;  the  magis- 
trate 's  fees,  fixed  by  statute  ;'^  the  fees  of  witnesses  f*  of  town 
and  other  clerks  for  copies;  and  the  charges  of  magistrates 
for  taking  depositions. 

In  the  higher  courts  the  prevailing  party  is  entitled  to 
term  fees  of  $2.00  each;  travel  at  six  cents  a  mile,  by  the 
usually  travelled  route,  from  his  place  of  abode  to  the  court 
house,  not  exceeding  one  dollar  a  term  unless  he  personally 
attends  court  upon  some  hearing  of  the  cause.  An  attorney 
fee  of  $3.00  is  also  taxed  upon  the  trial  of  each  issue  of  fact 
or  law;  and  a  solicitor's  fee  in  chancery  of  varying  amount, 
besides  other  small  sums  for  attendance  before  referees  or 
other  triers.^' 


32Costs  in  civil  actions  tried  be- 
,  fore  a  justice  are  usually  re- 
stricted to  $5,  when  the  amount 
recovered  does  not  exceed 
that  sum,  and  above  that  no 
more  costs  than  damages,  and 
the  same  rule  applies  when  the 
plaintiff  appeals  to  the  county 
court.  But  a  town  recovering 
forfeiture  under  P.  8.  Sec.  4054 
for  wanton  injury  to  a  high- 
way, is  entitled  to  full  costs 
tho  the  penalty  is  less  than  $5. 
P.  S.  Sees.  1753,  2041,  2043, 
3043,  2044;  Barre  v.  Jerry,  69 
Vt.  63. 
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33P.  S.  Sec.  6231. 

3*Costs  are  not  allowed  for  wit- 
nesses summoned  but  not  testi- 
fying; unless  it  is  shown  affir- 
matively, that  they  were  sum- 
moned in  good  faith  and  for 
such  cause  and  occasion  as  will 
justify  their  attendance,  at  the 
expense  of  the  other  party,  in 
support  of  some  issue  standing 
for  trial  on  the  pleadings. 
Bliss  V.  Eailroad,  47  Vt.  715; 
Dean  v.  Cass,  73  Vt.  314. 

S6P.  S.  Sees.  6234,  6235,  6238.  The 
amount  and  occasion  of  nearly 
all  these  fees  and  costs  being 
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§  87.  Recognizances  for  costs. — So  that  a  defendant  may 
be  sure  of  collecting  his  costs  in  case  he  finally  recovers,  our 
lavf  requires^^  every  plaintiff  who  commences  an  action  or 
suit,  except  in  a  few  specially  excepted  instances,  to  furnish 
security  for  such  costs. ''^  This  is  done  by  way  of  recognizance. 
Some  person  other  than  the  plaintiff,  accepted  as  sufficiently 
responsible  by  the  authority  who  signs  the  writ  or  other  origi- 
nal process,  must  enter  into  the  contract  known  as  a  recog- 
nizance, by  appearing  before  such  authority  and  engaging  to 
pay  the  costs  recovered  by  the  opposite  party,  not  exceeding 
a  certain  amount;  and  a  minute  of  such  recognizance  must  be 
made  upon  the  writ  at  the  time  of  signing  the  same,  and 
signed  by  such  authority.  In  the  case  of  a  justice  writ  the 
"authority"  is  the  justice  himself.'* 


fixed  by  express  statute,  no 
further  enumeration  of  them 
can  add  to  the  clearness  and 
certainty  of  the  statute  books. 
As  to  limitations  and  restric- 
tions on  costs  see  P.  S.  Sees. 
1297,  1432,  1742, 
to    2040,    2048    to 


1753, 
2051, 


704, 
2031 
2985. 

36P.  S.   Sees.  1244,  1249. 

37P.  S.  Sees.  1416,  1634,  1752. 

ssAs  a  matter  of  fact  the  justice 
usually  signs  writs  in  blank, 
and  distributes  them  freely 
among  those  lawyers  who  he 
thinks  will  bring  their  actions 
before  him;  and  when  these 
writs  are  properly  filled  up  and 
served,  the  name  of  some  per- 
son other  than  the  plaintiff 
must  appear  as  having  been 
recognized  for  costs.  Eeputa- 
ble  attorneys  are  very  careful 
not  to  insert  a  person's  name 
in  such  a  place  without  his  ex- 
press consent,  since  that  would 
be  a  grave  breach  of  profes- 
sional duty,  leading  to  serious 
consequences;  and  justices  are 
also  careful  not  to  make  a 
record  of  the  entry  of  such  a 
recognizance    unless    they    are 


sure  it  was  actually  entered 
into.  In  most  instances  the 
plaintiff's  attorney  himself  be- 
comes recognized  ^for  costs,  in 
which  event  there  is  and  can 
be  no  practical  question  as  to 
his  having  given  the  proper 
consent;  but  other  persons  are 
often  recognized  for  the  same 
purpose.  No  practical  trouble 
ever  arises  from  a  practice  so 
seemingly  loose,  because  it  is 
always  proper  for  a  justice  to 
require  the  plaintiff  to  procure 
additional  bail  for  costs,  when- 
ever he  thinks  that  the  recog- 
nizance already  taken  is  not 
sufficient,  and  upon  such  an 
order  the  party  thus  becoming 
surety  must  personally  appear 
before  the  justice,  so  that  no 
question  as  to  his  voluntary  act 
and  consent  could  arise.  In  the 
vast  majority  of  cases  where 
costs  are  awarded  against  the 
plaintiff  at  the  end  of  the  liti- 
gation, the  plaintiff,  or  his  at- 
torney, lOr  the  other  person 
recognized  for  costs,  pays  the 
costs  without  controversy.  An 
execution  for  costs,  at  least  in 
actions    of    tort,    runs    against 
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The  amoimt  usually  taken  at  the  eommencement  of  the 
action,  minuted  at  the  foot  of  the  writ,  is  $10  in  justice's 
causes ;  $20  in  city  court  writs ;  $50  in  county  court  writs ;  and 
$50  on  appeal.  The  county  court  rules  require  at  least  $50 
before  the  defendant  can  be  compelled  to  go  to  trial,  and  do 
not  permit  an  attorney  in  the  cause  to  enter  as  bail  except  at 
the  foot  of  the  writ  or  upon  appeal;  but  that  rule  may  be 
waived  by  the  consent  of  the  opposite  party. 

§  88.  Final  process. — The  ordinary  final  process  is  a  writ 
of  execution  which  follows  final  judgment  as  a  matter  of 
course.^' 

Executions  are  of  two  general  kinds,  against  property 
only,  and  against  the  body  for  want  of  property.  The  latter 
kind  may  be  divided  into  certified  and  uncertified  executions. 

Execution  issues  against  the  goods,  chattels,  or  lands  of 
the  execution  debtor  in  all  kinds  of  actions,  but  against  the 
body  only  under  certain  conditions,  which  are  substantially 
the  same  as  described  with  relation  to  writs  of  attachment.*" 

In  justice  courts  an  execution  may  issue  immediately  upon 
the  rendition  of  the  judgment,  and  the  expiration  of  the  time 
for  taking  an  appeal.  The  writ  is  made  returnable  within 
sixty  days.  That  time  is  extended,  however,  in  case  an  injunc- 
tion restrains  the  collection  of  the  execution.*^ 

Upon  the  return  of  an  execution  unsatisfied,  in  whole  or 
in  part,  a  succeeding  execution  may  issue,  and  others  in  suc- 
cession without  limit,  until  the  judgment  is  barred  by  the 
statute  of  limitations,  or  the  debt  is  paid. 

A  practical  limit  of  time,  within  which  an  execution  must 


the  plaintiff's  body,  and  an  ao-  3»P.    S.    Sees.    1394,    1406,    1534, 

tion    of    scire    facias    may    be  ,       1684,  1734,  3143  to  3153,  3856, 

brought  against  the  person  rec-  6366;  Little  v.  Cook,  1  Aik.  363. 

ognized,  upon  which  judgment  <op.  g.  gees.  3083,  3089,  3103  to 

for  the  taxable  costs,  with  ad-  2118,  3163.    The  method  of  col- 

ditional    coats    upon    the    scire  leeting  executions  and  the  du- 

facias,  will  be  entered  in  due  ties  of  the   officer  holding  the 

course  of  law,  unless  some  de-  same  are  mentioned  in  another 

fenae  can  legally  be  made  and  chapter. 

eatalDlished.  *iP.  S.  Sees.  3145  to  3146. 
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be  issued  to  be  of  any  avail,  comes  from  the  provision  that 
personal  property  attached  is  held  to  respond  to  the  judgment 
for  only  thirty  days  after  its  rendition,  or  after  the  discharge 
of  all  prior  attachments,  and  real  estate  for  only  five  months.*^ 

An  execution  cannot  be  issued  later  than  a  year  and  a  day 
after  the  date  of  rendering  judgment,  or  after  the  issuing  of 
the  next  prior  execution.^'  But  if  any  legal  reason  exists,  as 
because  of  an  injunction,  writ  of  error,  or  otherwise,  why  the 
creditor  could  not  take  out  his  execution  within  the  time,  then 
the  time  so  lost  is  added  to  the  original  limit. 

An  execution  irregularly  issued  is  not  necessarily  void, 
but  only  voidable.** 

In  actions  in  which  a  defendant  may  be  arrested,  the 
execution  may  run  against  the  body,  though  the  original  writ 
did  not ;  but  ordinarily  the  execution  should  follow  the  writ.*' 

§  89.  Certified  executions.*® — In  actions  founded  on 
torts,  and  in  those  for  the  recovery  of  property  or  money 
held  in  trust,  or  in  a  fiduciary  capacity,  the  court,  in  its  dis- 
cretion at  the  time  of  rendering  the  judgment,  may  adjudge 
that  the  cause  of  action  arose  from  the  wilful  and  malicious 
act  or  neglect  of  the  defendant,  and  that  he  ought  to  be  con- 
fined in  close  jail.  That  certificate,  signed  by  the  clerk  or 
justice,  is  endorsed  on  the  execution;  the  effect  being  that  the 
execution  debtor  must  remain  in  close  confinement,  without 
the  right  of  going  at  large  by  giving  a  jail  bond. 

The  county  court,  or  a  superior  judge,  has  power  to 
vacate  that  certificate,*'  permitting  the  imprisoned  person  to 
give  a  jail  bond,  or  to  take  the  poor  debtor's  oath. 


*2P.  S.  Sees.  2147  to  2149.  loWright   v.   Hazen,   24   Vt.   143; 

*3Fletcher  v.  Mott,  1  Aikens  339;  Davis  v.  Dorr,  30  Vt.  97;  Hunt 

Porter  v.  Vaughan,  24  Vt.  211;  v.   Burdiek,    42   Vt.    610;    Con- 

Catlin    V.    Bank,    36    Vt.    572;  verse  v.  Washburn,  43  Vt.  129; 

Yatter  v.  Smilie,  72  Vt.  349.  Parker  v.  Parker,  71   Vt.   387. 

iiHapgood    V.    Goddard,    26    Vt.  *«P.    S.    Sees.    1734,    2108,    2089, 

401;    Bank   v.   Seattle,    32   Vt.  2106,  2107,  2162,  3128. 

315;    Willard    v.    Whipple,    40  "F.   S.  Sees.  2136  to  2138,   2139 

Vt.  319.  to     3141;     Insurance     Co.     v. 

Dodge,  48  Vt.   156. 
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§    89 


If  the  case  be  one  proper  for  the  granting  of  a  close  jail 
certificate,  it  is  a  matter  for  decision  by  the  court  which  ren- 
ders judgment  whether  the  facts  warrant  such  a  certificate; 
and  the  exercise  of  its  discretion  is  not  subject  to  review  in 
the  supreme  court.*' . 

The  form  of  action,  whether  in  tort  or  upon  contract,  is 
not  conclusive  as  to  the  right  to  order  such  a  certificate.  If 
the  action  is  in  effect  upon  a  contract,  but  by  a  mere  legal 
fiction  is  tortious  in  form,  the  certificate  cannot  be  granted.** 

The  certificate  must  be  granted  upon  a  hearing  and  con- 
sideration of  evidence  properly  before  the  court;"**  but  the 
court  is  not  limited  to  the  facts  reported  by  a  referee  when 
the  cause  was  tried  by  him,  nor  to  the  evidence  offered  before 
him  on  the  trial.^^ 

Such  a  certificate  may  be  granted  in  actions  for  the  con- 
version of  chattels;"^  for  suffering  one's  vicious  dog  to  run  at 
large;'*  for  seduction'*  and  criminal  conversation;  for  unlaw- 
fully furnishing  liquor;'"  for  wrongful  holding  over  after  a 
tenant's  term  has  expired,  when  sued  in  justice's  ejectment; 
but  not  if  the  judgment  includes  any  rent  for  the  use  of  the 
leased  premises  prior  to  giving  notice  to  quit.'" 

A  wilful  injury'^  is  one  that  is  done  intentionally  and  by 
design,   instead   of   one   that  is  thoughtless   and   accidental. 


iswiien  the  facts  are  of  a  char- 
acter such  as  to  bring  the  case 
within  the  statute,  it  is  the 
court's  duty  to  grant  the  eer- 
ifieate;  and  when  the  facts  are 
all  spread  upon  the  record  the 
decision  may  be  revised. 
Eobinson  v.  Wilson,  32  Vt.  35; 
Soule  V.  Austin,  35  Vt.  515; 
Whiting  v.  Dow,  42  Vt.  262; 
Styles  V.  Shanks,  46  Vt.  612; 
Melendy  v.  Spaulding,  54  Vt. 
517;  Hill  V.  Cox,  54  Vt.  627; 
Sheeran  v.  Eockwood,  67  Vt. 
82;  Parker  v.  Parker,  71  Vt. 
387;  MuUiu  v.  Flanders,  73  Vt. 
95;  Eowley  v.  Shepardson,  85 
Vt.  266. 

49Soule  V.   Austin,   35   Vt.   515. 


"^Spaulding  v.  Woodworth,  48 
Vt.  570;  Stowe  v.  Powell,  46 
Vt.   471. 

oiMelendy  v.  Spaulding,  54  Vt. 
517;  Hill  v.  Cox,  54  Vt.  627; 
Boutwell  V.  Harriman,  58  Vt. 
516;  Watson  v.  Goodno,  66  Vt. 
229;  Sartwell  v.  Sowles,  72  Vt. 
270. 

B2Boutwell  v.  Harriman,  58  Vt. 
516. 

53Hill  V.  Cox,  54  Vt.  627. 

oiWhiting  v.  Dow,  42  Vt.  262. 

BsSmith  V.  Wilcox,  47  Vt.   537. 

BoP.  S.  Sec.  1874;  Sheeran  v. 
Eockwood,  67  Vt.  82. 

5'Whiting  V.  Dow,  42  Vt.  262; 
Hill  V.  Cox,  54  Vt.  627;  Bout- 
well  V.  Harriman,  58  Vt.   516; 
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Malice,  in  matters  of  this  sort,  is  ordinarily  the  wilful  doing 
of  an  unlawful  act  without  legal  excuse ;  tho  there  is  a  further 
degree  of  malice,  important  in  criminal  causes,  which  requires 
that  the  act  should  not  only  be  wrongful  and  wilful,  but  should 
proceed  from  an  evil  design,  with  deliberate  intention  to 
commit  injury.  But  in  civil  causes  if  the  defendant  intended 
to  do  the  thing  he  did,  though  he  did  not  intend  the  injurious 
results  which  followed,  yet  if  he  purposely  subjected  the  plain- 
tiff to  the  risk  involved  in  that  intentional  act,  he  is  not  only 
responsible  for  the  direct  results,  but  the  injury  produced  may 
be  said  to  have  proceeded  from  the  defendant's  wilful  and 
malicious  act. 

The  plaintiff  should  move  for  a  certified  execution  at  the 
first  opportunity;  that  is,  at  the  time  when  he  first  recovers 
judgment.^* 

"When  a  creditor  has  permitted  the  time  to  elapse  without 
taking  out  an  execution,  or  when  the  period  of  limitation  ha^ 
nearly  run  upon  the  judgment,  such  execution  or  judgment 
may  be, revived  by  scire  facias.^" 

In  such  cases,  under  proper  conditions,  the  certificate 
originally  granted  may  be  revived  and  continued  in  effect.^" 

§  90.  Appeals  to  the  county  court. — Subject  to  the  lim- 
itations contained  in  the  statutes,  the  party  defeated  in  a 
trial  before  a  justice  or  city  or  municipal  court  may  have  a 
further  day  in  court  by  means  of  an  appeal,  the  conditions  of 
which  are  regulated  by  the  express  provisions  of  the  statutes*^ 
and  need  not  be  repeated  in  detail. 

An  appeal  lies  in  favor  of  any  party,  trustee,  or  claimant^^ 
who  might  have  obtained  a  judgment  more  favorable  than 


Judd   V.    Ballard,    66   Vt.    668;  69p.    S.    Sees.    1405,    1411,    1547, 

Fletcher  v.   Kezer,   73   Vt.   70;  2108;  State  Treas.  v.  Foster,  7 

MuUin  V.  Flanders,  73  Vt.  95.  Vt.  52;  Hall  v.  Hall,  8  Vt.  156 

ssNichols  V.  Packard,  16  Vt.  147;  Gibson   v.   Davis,    22    Vt.   374 

Darling   v.   Woodward,    54   Vt.  Howard  v.  Randall,  58  Vt.  564 

101;    Yatter   v.   Miller,    61   Vt.  Slayton  v.   Smilie,   66  Vt.   197. 

147;  'Williams  v.  Eudd,  68  Vt.  «oP.  S.  Sec.  2108. 

607.  eiP.  S.  Sees.  658,  1650  to  1656. 

62Laclair  v.  Reynolds,  50  Vt.  418. 
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that  actually  rendered.  It  must  be  claimed  within  two  hours 
after  the  rendition  of  the  judgment.  It  is  taken  simply  by 
saying  to  the  magistrate  in  substance  "I  appeal,"  paying  him 
the  statutory  fee*'  and  offering  a  responsible  surety,"*  who 
shall  personally  appear  before  the  magistrate  or  court  and 
acknowledge  himself  indebted  to  the  opposite  party  in  the 
sum  fixed,  usually  $50  or  $60,  as  surety  that  the  appellant  will 
prosecute  his  appeal  to  effect,  and  answer  and  pay  the  inter- 
vening damages  occasioned  by  delay  to  the  appellee,  with 
additional  costs  if  judgment  js  affirmed."' 

Afterwards,  within  twenty-one  days,  the  appellant  must 
procure  from  the  magistrate  or  court  a  certified  copy  of  the 
record  (which  will  contain  a  copy  of  the  original  writ  and 
process),  and  of  the  evidence  filed  with  the  justice,  and  must 
deliver  the  same  to  the  county  clerk,""  with  the  statutory  entry 
fee  of  $3,  if  it  be  a  civil  cause. 

Under  certain  conditions  no  appeal  is  allowed;  (1)  When 
judgment  is  rendered"'  by  nonsuit  or  default ;  and  in  criminal 
causes  where  it  is  rendered  upon  a  plea  of  guilty,  or  when 
the  respondent  is  acquitted.  (2)  When  the  amount  involved 
is  not  sufficient."*  In  ordinary  actions  this  limit  of  amount 
is  $20 ;  in  actions  on  notes  and  accounts  stated  $40.  The  mean- 
ing of  the  "matter  in  demand"  in  this  sense  is  explained  in 
the  statutes."" 

To  these  limitations  there  are  certain  exceptions,  also 
clearly  stated  in  the  statute,  so  that  they  need  not  be  repeated. 

When  the  defeated  party  has  appealed,  given  the  required 
surety,  and  paid  the  fee,  the  judgment  of  the  court  is  sus- 
pended, and  so  continues  for  the  period  of  twenty-one  days, 


63Before  a  justice   35   cents.     P.  eludes  the  payment  of  all  such 

S.    Sec.    6231.      Before    a    city  moneys    as    the    law    requires 

court,  as  the  charter  provides.  paid    to    accomplish    these    re- 

64Bass  V.  Gay,  51  Vt.  581.  suits, 

esp.    8.    Sec.    1651.      Prosecuting  eep.  g.  Sees.  1653,  3393  to  2299; 

the  appeal  to  effect  means  en-  State  v.  Newell,  71  Vt.  476. 

tering  it  in  the  appellate  court,  6'P.  S.  Sees.  1650,  3293;  Haire  v. 

bringing  it   on  for  trial  there  Perry,  74  Vt.  476. 

whenever  the  occasion  therefor  sap.  S.  See.  1650. 

arises;  and  it  constructively  in-  osp.  g.  Sec.  1650. 


145 


(11) 


90 


CIVIL  PROCEDURE 


after  which  time,  unless  the  appeal  is  actually  entered  in  the 
county  court,'"  the  justice  may  issue  execution  as  tho  no 
appeal  had  been  taken.'^ 

The  entry  of  the  appeal  in  the  county  court  at  least  with- 
in the  twenty-one  days  vacates  the  former  judgment'^  and  leaves 
the  issues  raised  to  be  tried  as  they  were  before  that  judgment 
was  rendered. 


§  91.  Absent  and  non-resident  defendants. — It  often  hap- 
pens that  a  man  will  own  property  in  some  State  or  country 
other  than  the  one  where  he  lives,  and  that  some  one  whom 
he  owes  will  seek  to  collect  the  debt  where  property  can  be 
found,  instead  of  suing  where  the  debtor  lives;  and  where, 
perhaps,  he  owns  nothing  from  which  it  could  be  collected. 
Private  property,  of  every  nature,  lying  within  the  territorial 
limits  of  any  law-making  state,  is  subject  to  its  laws.  If  the 
owner  can  be  found  within  those  limits,  and  there  served  with 
the  process  of  the  local  courts,  he  Avill  be  bound  personally, 
to  such  extent  as  the  law  imposes,  by  whatever  decision  is 
made  on  issues  properly  heard  and  tried  upon  such  process. 
But,  if  he  cannot  thus  be  reached,  his  property  within  those 
limits  may  yet  be  taken;  and,  if  the  local  courts  decide  that 
he  ought  to  pay,  he  can  be  made  to  pay  so  far  as  that  property 
will  go.'^    The  laws  of  most  states  and  countries  provide  for 


70P.  S.  Sees.  1652  to  1655;  Ban- 
ister V.  Wakeman,  64  Vt.  203 
(210). 

TiThough  properly  the  county 
clerk  should  refuse  to  receive 
an  appeal  after  the  lapse  of  the 
twenty-one  days,  because  the 
presence  of  an  appeal  on  the 
docket  of  the  county  court 
would  interfere  with  the  ap- 
pellee's apparent  right  to  en- 
force his  judgment;  and  tho  if 
the  appeal  is  so  entered  it  will 
be  dismissed  on  motion,  yet 
such  an  out-of-time  entry  is  a 
defect  which  may  ibe  waived, 
by  express  stipulation  or 
otherwise.     It   must   be   taken 


advantage  of  by  motion  to 
dismiss,  and  therefore  is  waiv- 
ed by  pleading  over,  without 
objection  on  that  ground,  or 
by  a  general  appearance. 
P.  8.  See.  1654;  Mack  v.  Lew- 
is, 67  Vt.   383. 

But  could  the  appellant  take 
judgment  of  nonsuit  or  default 
if  the  appellee  ienored  an  ap- 
peal entered  out  of  time  and 
relied  on  his  unsuspended  jus- 
tice judgment? 

72Fletcher  v.  Blair,  20  Vt.  124; 
Bundy  v.  Bruce,  61  Vt.  619. 

TsPeck,  J.,  in  Price  v.  Hickok, 
39  Vt.  292  (295,  296);  Penno- 
yer  v.  NefE,  95  IT.  iS.  714;  "Wood- 
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these  conditions  by  process  of  attachment,  with  suitable  notice 
to  the  owner,  and  reasonable  provisions  for  the  trial  of  such 
matters  as  may  be  disputed/* 


§  92.  General  method  of  procedure. — The  manner  in 
which  property  within  the  limits  of  a  State  shall  be  subjected 
to  the  process  of  its  courts,  and  applied  upon  claims  which 
the  courts  decide  are  just,  depends  largely  on  local  law  and 
custom.  Still,  there  are  certain  general  principles,  which 
neither  local  law  nor  actual  conduct  may  transgress  If  the 
proceedings  are  to  stand  when  lawfully  questioned  elsewhere. 
Thus,  the  particular  property  within  the  State  must  first  be 
identified  and  seized,  or  brought  under  the  control  of  the 
court  by  some  process  of  attachment,  before  the  court  can 
proceed  to  adjudicate  as  to  the  rights  of  persons  to  it.  The 
creditor  cannot  sue  the  person  first  and  find  the  property  after- 
wards ;  because,  until  some  property  is  found,  the  person  being 
absent,  there  is  nobody  and  nothing  to  be  sued. 

The  proceedings  whereby  property  of  an  absent  defendant 
is  to  be  taken  from  him  without  his  consent  must  be  orderly, 
and  conducted  according  to  those  legal  principles  commonly 
called  "due  process  of  law."  The  chief  essentials  are  reason- 
able notice;  a  chance  for  every  interested  party  to  be  heard 
on  every  material  issue,  before  being  condemned;'"  an  impar- 
tial trial;  and  the  right  of  trial  by  jury  in  proper  cases.  If 
the  laws  fairly  provide  for  these  essentials,  the  details  of  legal 


ruflf  V.  Taylor,  20  Vt.  65;  Bank 
V.  Peabody,  55  Vt.  492;  French 
V.  White,  78  Vt.  89  (94). 
TiWhere  there  is  an  attachment 
and  no  appearance  by  an  non- 
resident defendant,  the  action 
is  treated  as  in  the  nature  of  a 
proceeding  in  rem.  If  he  ap- 
pears it  becomes  a  proceeding 
in  personam. 

0 'Sullivan  v.  Overton,  56  Conn. 
102;  Smith  v.  Gilbert,  71  Conn. 
149;  Veeder  v.  Marshall,  79 
Conn.  15;  Cooper  v.  Eeynolds, 
10  Wall.   119;   Barber  v.  Mor- 


gan 


-Conn.- 


80     Atl. 


791  (793);  French  v.  White, 
78  Vt.  89  (94). 
'sDue  process  of  law,  as  defined 
by  Daniel  Webster  and  adopt- 
ed by  the  U.  S.  Supreme  Court, 
is  "A  law  which  hears  before 
it  condemns;  which  proceeds 
upon  inquiry,  and  renders 
judgment  only  after  trial." 
Dartmouth  College  v.  Wood- 
ward,   4    Wheat.     518;     Darm- 

statter  v.  Passaic,  N.  J.  L. 

;  79  Atl.  545  (546);  Corliss 

V.  Eichford,  85  Vt.  85. 
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method  may  vary  as  widely  as  the  climate  and  products  of 
the  different  States;  but  the  method  by  local  law  established 
must  be  followed  with  at  least  reasonable  strictness/"  else  the 
results  will  not  endure  when  lawfully  brought  in  question. 

Most  important  in  this  class  of  cases  is  if  that  the  court 
had  jurisdiction,  because  that  may  always  be  inquired  into  in 
another  State,  no  matter  how  strongly  the  record  may  assert 
the  claim.'''  Jurisdiction  must  exist  in  three  relations;  the 
court  must  be  empowered  by  law  to  hear  and  try  that  kind 
of  causes;  to  issue  that  sort  of  original  process;  and  the  par- 
ticular property  must  have  been  seized,  and  notice  to  the  owner 
given,  in  substantial  compliance  with  the  local  law. 


§  93.  Method  of  procedure  in  Vermont. — The  law  of 
Vermont,  like  that  of  most  States  and  countries,  provides  a 
convenient  way  in  which  the  property  of  absent  and  non-resi- 
dent defendants,  situated,  in  this  State,  can  be  seized  and 
applied  towards  paying  their  just  debts  and  obligations.  This 
method  differs  but  little  from  the  ordinary  way  of  commenc- 
ing actions  against  resident  defendants. 


'6Hill  V.  Warren,  54  Vt.  73. 

''The  jurisdiction  of  a  superior 
court,  or  court  of  general  ju- 
risdiction in  another  state, 
both  over  the  subject  matter 
and  over  the  parties,  is  pre- 
sumed in  the  first  instance,  in 
an  action  on  such  judgment, 
altho  the  declaration  does  not 
allege  the  manner  lin  which 
such  court  obtained  jurisdic-  . 
tion,  nor  even  that  it  had  any. 
But  it  is  always  open  for  a 
defendant,  sued  upon  a  cause 
of  action  which  involves  the 
validity  of  the  judgment  of 
another  State,  to  allege  in 
pleading  and  prove  by  extrin- 
sic evidence,  that  the  court 
which  rendered  such  judgment 
had  not  the  necessary  jurisdic- 
tion either  of  the  parties  or  of 
the  process,  or  of  the  subject 
matter. 


Fullerton  v.  Horton,  11  Vt. 
435;  Lapham  v.  Briggs,  27  Vt. 
36  (34);  Price  v.  Hickok,  39 
Vt.  393;  Prosser  v.  Warner,  47 
Vt.  667;  Betts  v.  Johnson,  68 
Vt.  549  (551) ;  Wood  v.  Augus- 
tins,  70  Vt.  637;  Terry  v.  Milti- 
more,  71  Vt.  457;  Wood  v. 
Agostines,  73  Vt.  51;  Smith  v. 
Smith,  74  Vt.  20;  Stoddard  v. 
Cambridge  M.  T.  I.  Co.,  75  Vt. 
253;  Galpin  v.  Paige,  18  Wall. 
350;  Thompson  v.  Whitman,  18 
Wall.  457;  Wisconsin  v.  Pelican 
I.  Co.,  127  TJ.  S.  365;  Cole  v. 
Cunningham,  133  tJ.  S.  107; 
Grover  v.  Eadeliffe,  137  IT.  S. 
387;  Simmons  v.  Saul,  138  U. 
S.  439;  Bissell  v.  Wheeloek,  11 
Cush.  377;  Wright  v.  Andrews, 
130  Mass.  149. 
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Since  our  ordinary  way  of  commencing  an  action  is  by 
issuing  a  writ  of  attachment,  and  the  service  of  it  by  seizing 
the  defendant's  property,  and  giving  him  notice  of  the  same, 
no  different  mode  is  needed  when  the  defendant  is  not  an 
inhabitant  of  the  State,  until  it  becomes  necessary  to  give  him 
notice  that  his  property  has  thus  been  seized  by  authority 
of  law. 

These  proceedings  differ  somewhat,  since  the  property 
attached  may  be  real  estate,'*  or  goods  and  chattels,'"  or  goods, 
effects  or  credits*"  in  the  hands  of  a  trustee. 


TsWhen  the  property  attached  is 
real  estate,  and  the  defendant 
owner  is  not  to  be  found  in 
this  State,  a  true  and  attested 
copy  of  the  attachment  (mean- 
ing the  writ  and  declaration), 
with  a  description  of  the  es- 
tate attached,  must  be  left  at 
the  defendant's  dwelling  house, 
or  at  his  last  and  usual  place 
of  abode,  if  any  such  there  be. 
If  the  defendants  do  not  re- 
side in  this  State,  a  separate 
copy  for  each  defendant  must 
be  delivered  to  his  tenant, 
agent  or  attorney;  or  if  none 
such  is  known,  then  a  copy  of 
the  writ,  with  the  officer's  re- 
turn thereon,  lodged  in  the 
town  clerk's  office  or  office 
where  by  law  a  deed  of  such 
estate  is  required  to  be  record- 
ed, is  a  sufficient  service,  P.  S. 
Sec.  1450.  Thus  two  separate 
copies  must  be  made,  one  to 
create  the  attachment  lien,  and 
one  for  each  defendant  owner, 
to  notify  him  of  the  pendency 
,  of  the  action;  but  both  copies 
may  come  into  the  same  custo- 
dy. A  "known"  agent,  ten- 
ant, or  attorney,  is  probalbly 
one  of  whose  authority  the 
officer,  or  any  other  person, 
might  obtain  knowledge  upon 
reasonable  inquiry. 

T»When  the  property  attached 
consists  of  chattels,  that  may 
be    seen    or    felt,    this    second 


copy,  or  the  copy  for  giving 
notice,  in  case  any  defendant 
is  not  an  inhabitant  of  this 
State,  must  be  left  with  his 
known  agent  or  attorney;  and 
for  want  thereof  at  the  place 
where  such  goods  or  chattels 
were  attached.  If  the  attach- 
ment be  made  by  lodging  a 
«opy  in  a  town  or  county 
clerk's  office,  the  officer  must 
forthwith  notify  each  non-resi- 
dent defendant,  by  leaving  a 
written  notice  at  his  last  and 
usual  abode,  or  with  the  person 
having  care  of  the  property 
so  attached.  P.  S.  Sees.  1453, 
1458. 
soWhen  the  property  attached 
consists  only  of  goods,  effects 
or  credits  of  the  defendant  in 
the  hands  or  possession  of  some 
resident  of  this  Statci,  (sum- 
moned as  a  trustee,  the  second 
copy,  required  to  give  a  non- 
resident defendant  notice,  may 
be  left  in  the  handp  of  any 
person  who  has  been  sum- 
moned as  a  trustee;  and  only 
one  copy  is  then  required  for 
any  number  of  non-resident 
defendants.  But  if  tangible 
property,  goods,  chattels  or 
estate  of  the  defendant,  in  his 
own  hands  and  possession,  are 
also  attached,  the  other  copy 
or  copies  must  be  delivered, 
lodged  or  left,  as  provided  for 
attachment  in  such  cases;  and 
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§  94.  Proceedings  in  justice  court. — When  the  return 
day  comes,  and  the  writ  is  before  the  justice  for  his  considera- 
tion, if  it  appears  to  him  that  the  defendant  was  out  of  the 
State  at  the  commencement  of  the  suit  and  has  not  returned 
in  season  to  attend  the  trial  he  must"  continue  the  cause  for 
a  time  not  more  than  three  months,  and  may  continue  it  again, 
and  further,  unless  the  plaintiflE  satisfies  the  justice  that  the 
defendant  has  had  sufficient  notice  of  the  suit  to  enable  him  to 
appear.'* 

^^  Such  continuances  after  the  first  are  in  the  discretion  of 
the  justice.  He  may  decide  that  the  plaintiff  cannot  reason- 
ably give  personal  notice  to  the  defendant,  in  which  event  he 
has  power  to  render  judgment  by  default,  without  such  notice'^ 
and  perhaps  is  bound  so  to  do  if  the  plaintiff  so  elects.  No 
execution,  however,  can  issue  on  such  a  judgment  unless  secur- 
ity in  double  its  amount  has  been  given  to  make  the  absent 
defendant  whole,  if  he  should  review  the  judgment  within 
three  years. 

Usually,  however,  the  plaintiff  will  try  to  give  personal 
notice'*  to  the  absent  defendant.  To  that  end  he  will  get  from 
the  justice  a  certified  copy  of  the  process  and  pleading,  writ, 
return  and  declaration,  with  an  order  for  delivery  at  some 
place  without  the  State.'° 

§  95.  Order  for  personal  notice'^  to  an  absent  or  non- 
resident defendant'^  without  this  State. 

(Heading  as  in  §  75.) 

The  above  entitled  action  having  been  commenced  by  the 

issuing  of  a  writ  of  summons  and  attachment,  dated  the 

day"  of ,  and  the  service  of  the  same  within  this  State,  as 

appears  by  the  officer's  return  upon  said  writ,  thereby  attaching 

the  said  defendant, ,  to  appear  before  said  court  on  the 

day"  of ,  as  mentioned  in  said  writ : 

possibly  none  need  be  left  with  judgment  and  tax  costs  for  an 

a    trustee.     P.    S.    Sees.    1673,  absent   and   non-appearing   de- 

1675.  fendant,  if  the  facts  warrant. 

siHawley   v.   Mead,    52   Vt.    343;  Bank  v.  Post,  65  Vt.  222. 

Sawyer  v.  Cross,  65  Vt.  158.  sap.  g.  Sees.  2003  to  2008;  Jones 

82P.  8.  See.  2001;  Jones  v.  Dele-  v.  Delehanty,  68  Vt.  490. 

hanty,  68  Vt.  490.  s^Hogle  v.  Mott,  62  Vt.  255. 

But     the     court     may     render  sep.  g.  See.  1997. 
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And  it  appearing  to  this  court  that  the  defendant, 


named  in  said  writ,  resides  and  is  without  this  State,  so  that 
said  writ  cannot  be  served  upon  [him]  personally; 

It  is  therefore  ordered  that  said  defendant  be  required  to 

appear  before  the  said  [Justice  of  the  Peace]  at  [the  office  of ] 

in  the  town  of ,  in  the  ■county  of' ,  in  the  State  of  Ver- 
mont, on  the day  of  ° ,  at  the  hour  of — —  in  the noon, 

then  and  there  to  make  answer  unto  the  declaration  of  the  said 
plaintiff,  contained  in  said  writ ;  and  that  said  plaintiff  do  cause 
to  be  delivered  to  said  defendant,  personally,  by  some  person  not 
a  party  to  said  action,  at  some  place  without  this  State,  a  duly 
certified  copy  of  said  writ,  declaration  and  oflQcer's  return,  and 
of  this  order,  all  under  the  hand  of  [the  said  Justice  of  the 
Peace]  ;  and  that  such  delivery  be  made  at  least  twenty  days 
previous  to  the  time  when  the  said  defendant  is  required  to 
appear,  as  aforesaid. 

{Conclusion  as  iw  §  77  (1)  or  (2). 

(Signature)  Justice  of  the  Peace. 

§  96.  Certificate^^  annexed  to  the  copies  delivered^^  to 
an  absent  defendant  without  this  State. 

{Heading  as  in  §  74.) 

I  hereby  certify  that  the  annexed  document  is  a  true  copy 
of  the  original  writ  of  summons  and  attachment,  plaintiff's 
declaration,  officer's  return  of  service,  and  order  for  personal 
notice  without  this  State,  in  the  cause  therein  entitled,  and  of 
the  whole  of  the  same. 

{Conclusion  as  in  §  77   (1).) 

{Signature) 

Justice  of  the  Peace. 

§  97.  Affidavit^^  in  proof  of  personal  service  of  notice  on 
a  non-resident  or  absent  defendant. 

State  of 

County  of- 


[I], ,  being  duly  sworn,  say[s] 


s'This  document  should  Ibe  deliv-  affidavit,  which  properly  should 

ered  to  the  defendant  person-  be    attached    to    the    original 

ally,  by  some  person  not  a  par-  order  for  notice,  and  returned 

tyy  to  the  action.     He  should  therewith  to  the  justice, 

state  what  he  has  done  in  an  ssp.  g.  gee.  1998. 
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I  reside  in ,  in  the  county  of^ — - — ,  in  the  State  of- 


and  am  of  the  age  of 

pation  am  a . 

At  the  office  of- 


-[21]  years  and  upwards;  and  by  occu- 


-[No. 


-, St.],  in  the  city  [town] 

of ,  in  the  county  of ,  on  the day  of ,  I  deliv- 
ered to  and  left  with  the  within  named  defendant,  ,  per- 
sonally, a  duly  certified  copy  of  the  annexed  order  for  personal 
notice  without  the  State  of  Vermont,  together  with  a  like  cer- 
tified copy  of  the  original  writ  of  summons  and  attachment, 
plaintiff's  declaration  and  officer's  return  of  service,  all  in  the 
cause  therein  entitled,  and  all  duly  certified  under  the  hand 

of [a  Justice  of  the  Peace  for  the  county  of ],in  the 

State  of  Vermont;  and  the  person  to  whom  I  so  delivered  such 
copies  was  known  to  me  to  be  the  identical  person  mentioned 

in  said  papers  as  a  defendant,  [and  to  be  of  the  age'°  of 

years  and  upwards]  for  the  following  reasons: 
{Insert  the  reasons.)^" 

{Signature). 


19- 


Subscribed  and  sworn  to  before  me,  this day  of- 


Filed  this day«  of- 


89By  some  blunder  in  engrossing 
tie  original  statute,  in  1878, 
this  affidavit  is  absurdly  re- 
quired to  state  the  age  of  the 
defendant,  when  the  age  of  the 
deponent  is  evidently  intended. 
P.  S.  Sec.  1998.  This  error  has 
been  perpetuated  in  three  dif- 
ferent legislative  revisions  of 
the  statutes. 

soln  the  County  Court  it  has  been 
held  that  an  admission,  made 
by  the  person  served  to  the 
person  delivering  the  copies, 
that  the  former  is  the  identical 
person  mentioned  in  them,  is 
not  alone  and  of  itself  a  sufS- 
cient  reason;  for  any  stranger 
might  thus  admit  away  the 
rights  of  another  by  pretend- 
ing to  be  that  other;  and  the 
court  ought  to  have  better  evi- 
dence of  identity  than  the 
hearsay    statement    of    an    un- 


{Signature)  [Notary  Public] 

{Signature) 

Justice  of  the  Peace.°^ 

known  person,  before  it  ac- 
cepts this  as  an  admission 
made  by  the  defendant. 
oiAfter  the  return  of  such  an 
affidavit,  showing  personal  no- 
tice according  to  the  order, 
twenty  days  before  the  time 
fixed  for  hearing,  the  justice 
may  render  a  judgment  which 
will  bind  the  goods,  chattels, 
rights,  credits,  lands,  tene- 
ments, or  hereditaments  in  this 
State,  that  had  been  attached 
on  the  same  process,  so  that 
he  can  issue  an  execution 
against  such  property,  but  un- 
less the  defendant  appears  no 
action  can  be  maintained  on 
that  judgment  against  him 
personally,  nor  to  subject  his 
other  property  to  the  ,same 
demand.  Hogle  v.  Mott,  63  Vt. 
355;   P.  S.  Sec.  1999. 

152 


ABSENT   DEPENDANTS 


§  99 


§  98.  Recognizance  for  review.^^Sometimes,  however, 
the  plaintiff  cannot  give  personal  notice  to  the  absent  defend- 
ant, but  from  necessity  or  choice  will  follow  the  alternative 
method.^^ 

If  it  does  not  appear  by  the  officer's  return  that  the 
defendant  has  had  personal  notice  of  the  suit,  the  plaintiff 
should  prove  notice  before  he  takes  a  default,  or  should  have 
the  cause  continued,  as  directed  by  statute;  else  he  will  take 
the  risk  of  it  proving  to  be  the  fact  that  the  defendant  was 
without  the  State  at  the  time  of  service."^ 

§  99.    Form  of  recognizance  for  review.'* 

State  of  Vermont, 
County  of . 

BE   IT   REMEMBERED  that,   on  the  day"   of , 

before— — ,  justice  of  the  peace  in  and  for  said  county  of , 

personally  appeared   (plaintiff) ,  of ,  as  principal,  and 

,    of ,    as    surety  [ies],    and    acknowledged    themselves 

jointly  and  severally  indebted  to {defendant)    of ,   in 

the  sum  of dollars    {twice  the  damages  and  costs)    to  be 

levied  of  their  and  each  of  their  goods  and  chattels,  lands  and 
tenements,  if  default  be  made  in  the  condition  following: 

The  condition  of  this  recognizance  is  such,  that  whereas  the 

said (plaintiff)    heretofore,  to  wit,   on  the day  of: , 

®'[sued  out  his  writ  of  attachment  against  the  said (defend- 
ant) in  a  plea  of ,  demanding  in  damages  the  sum  of- 


doUars,  and  returnable  before  the  above  named ,  justice  of 

the  peace,   as   aforesaid,   on  the day  of ,   at ,    and 

caused  service  of  said  writ  to  be  made  by  attaching  the  goods 
and  chattels  of  the  said (defendant) ;   and  whereas  such 


92P.  S.  Sees.  2002,  2003. 

ssMarvin  v.  Wilkins,  1  Aik.  107; 
Phelps  V.  Parks,  4  Vt.  488; 
Ellsworth  V.  Learned,  21  Vt. 
535;  Whitney  v.  Silver,  22  Vt. 
634;  Kidder  v.  Hadley,  25  Vt. 
544;  Eastman  v.  "Waterman,  26 
Vt.  494;  Stearns  r.  Wrisley,  30 
Vt.  661;  Allen  v.  Seaver,  38 
Vt.  673;  Folsom  v.  Connor,  49 
Vt.  4;  Hawley  v.  Mead,  52  Vt. 
343;  Hill  v.  "Warren,  54  Vt.  73; 


Eoss  V.  ShurtlefE,  55  Vt.  177; 
Sawyer  v.  Cross,  65  Vt.  158. 
Want  of  actual  notice  to  the 
defendant  does  not  render  the 
judgment  void,  but  merely  pre- 
vents any  execution  from  issu- 
ing without  a  recognizance  for 
review. 

9*P.  S.  Sec.  2002. 

ssThese  words  between  the  two 
brackets  very  likely  may  be 
omitted. 
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proceedings  were  thereupon  had  that  the  said (plmntiff) 

afterwards,    to    wit    on    the day    of at aforesaid]*' 

by  the  consideration  of [said]  justice  of  the  peace,  recov- 
ered judgment  against  the  said (defendant)  by  default,  for 

the  sum  of dollars,  damages,  and  for  the  sum  of doUars 

costs  of  suit;  he,  the  said — — (defendant)  being  absent  from 
this  State,  and  having  had  no  personal  notice  of  the  pendency 
of  said  suit; 

Now    THEBEFOEE,    if    the    said (plaintiff)    shall    well 

and  truly  pay,  or  cause  to  be  paid,  to  the  said (defendant) 

such  sum,  not  exceeding  the  amount  of  damages  by  him,  the 

said (plaintiff)  recovered  in  said  suit  against  the  said 

(defendant)  as  may  be  recovered  by  the  said (defendant) 

by  writ  or  review,  to  be  brought  by  the  said (defenda/nt) 

within  three  years  next  after  the  rendition  of  said  judgment, 
as  therefor  limited  by  law,  then  shall  this  recognizance  be  void, 
otherwise  in  force. 

Taken  and  acknowledged  before  me  this day  of 19 — . 

(Signature)  Justice  of  the  Peace. 

§  100.  Writs  of  Review.^' — A  writ  of  review  is  a  remedy 
given  by  statute,  and  limited  to  the  cases  expressly  provided. 
Its  purpose  is  to  secure  to  a  defendant,  whose  property  has 
been  taken  in  his  absence  by  due  process  of  law,  his  "day  in 
court,"  or  the  opportunity  for  a  fair  and  impartial  trial. 

§  101.    Perm  of  a  writ  of  review.  ^^ 

State  of  Veemont, 
County  of ■. 

To  any  sheriff  or  constable  in  the  State,  Geeeting  : 

Whereas,  ,  of ,  heretofore,  to  wit,  at ,  in  said 

county,  on  the day  of ,  commenced  his  action  against 

,  of ,  declaring  in  a  plea  of (set  forth  the  nature  of 

the  action)   which  said  writ  was  made  returnable  before- 


one  of  the  justices  of  the  peace  within  and  for  said  county, 

at ,  on  the day"  of ,  service  thereof  was  made  by 

attaching  the  goods  and  chattels  of  the  said ,  which  said 

writ  was  duly  returned  to  said  justice;  and,  said  action  having 

been   duly   entered   before   him  on  said day°   of ,   the 

said (defendant)  was  duly  called  to  answer  thereto,  and  the 

said ,  not  appearing  and  answering  thereto,  and  it  appear- 

154 


WEIT    OP    REVIEW  §    101 

ing  to  the  said  justice,  that,  at  the  time  of  the  service  of  said  writ, 

the  said was  absent  from  this  .State,  and  had  had  no  personal 

notice  of  the  pendency  of  said  action,  thereupon  the  said  action 

was,  by  said  justice,  then  and  there  continued  until  the 

day"  of ,  at ,  in  said  county,  at o'clock  in  the 

noon,  for  notice  to  be  given  to  the  said ■  of  the  commence- 
ment and  pendency  of  said  action;  and,  at aforesaid,  on 

the  said day"  of ,  the  said was  again  called  to  appear 

and  answer  to  said  action,  and  the  said (defendant)   not 

appearing  and  answering  thereto,  the  said {plaintiff}  there- 
upon, then  and  there,  within  three  years  before  the  bringing  of 
this  writ,  by  the  consideration  of  said  justice,  recovered  judg- 
ment against  the  said (defendant)  by  default,  for  the  sum 

of  dollars,  damages,  and  for  the  sum  of dollars,  costs 

of  suit;  and  it  further  appearing  to  the  said  justice  that  the 

said was  then  and  there  still  absent  from  the  State,  and 

that  he  had  had  no  personal  notice  of  the  pendency  of  said  action, 

the  said (plaintiff)    as  principal,  and  one ,  as  surety, 

according  to  the  statute  in  such  case  made  and  provided,  then 

and  there  became  recognized  to  the  said in  the  sum  of ' 

doUars,  conditioned  to  refund  to  the  said such  sum,  not 

exceeding  the  said  damages  recovered  by  the  said        in  said 

action,  as  the  said might  recover  by  writ  of  review,  to  be 

brought  by  [him]  within  three  years  next  after  the  rendition 
of  said  judgment; 

Now  therefore,  by  the  authority  of  the  State  of  Vermont, 

you  are  hereby  commanded  to  make  known  to  the  said 

(plaintiff)  that  he  appear  before  me,  at on  the day"  of 

,  at o'clock,  noon,   [the  said not  now  being  in 

office  as  a  Justice  of  the  Peace  in  said  county  of ]   then 

and  there  to  show  cause,  if  any  he  have,  why  the  said  judgment 

against  the  said ought  not  to  be  vacated,  and  the  said 

(defendant)  be  allowed  a  trial  in  the  premises;  and  further  to 
do  and  receive  that  which  the  said  court  shall  consider. 

Fail  not,  etc. 

(Conclude  as  in  P.  S.  Sec.  6266  (1). 


155 


§  102 


CRIMINAL  PROCEDURE 


CHAPTER  VIII. 

CEIMINAl,  PEOCEDUEB. 


§  102.  Crimes  and  punishment. — Criminal  procedure  is 
that  branch  of  procedure  which  relates  to  prosecutions  for 
crime. 

A  crime  is  an  unlawful  act,  esteemed  so  injurious  to  the 
community  at  large  that  the  law  of  the  State  prescribes  a  pun- 
ishment for  its  commission.  Usually  it  is  committed  with  an 
evil  or  wicked  intent  to  do  injury  to  another. 

There  is  no  natural  rule^  nor  principle  by  which  crimes 
can  be  distinguished  from  mere  actionable  civil  wrongs.  The 
sole  test  is  whether  the  law-making  power  of  the  State,  legis- 
lative or  judicial,  has  designated  the  act  in  question  as  a  crime. 
Acts  which  at  one  time  were  esteemed  not  only  innocent  but 
highly  praiseworthy, — such  as  providing  common  cups  at  pub- 
lic drinking  fountains, — have  come  to  be  stigmatized  in  some 
States  as  crimes;  and  punishment  is  provided  for  their  com- 
mission. Acts  which  in  one  State  or  country  are  criminal, 
may  in  another  be  merely  grounds  for  civil  actions;  while 
other  acts,  which  in  former  ages  were  visited  with  severe 
penalties,  are  now  considered  harmless. 

Punishment  is  inflicted  upon  persons,  natural  or  artificial, 
and  deprives  the  person  punished  of  some  universal  or  so- 
called  absolute  right,  to  which  he  would  otherwise  be  entitled. 


iCrimes  have  been  divided  by 
some  writers  into  mala  in  se, 
or  acts  morally  wrong,  and 
mala  prohibita,  or  acts  made 
wrongful  by  positive  law. 
This  distinction,  however,  fails 
to  distinguish  accurately;  be- 
cause acts  are  not  often  prohib- 
ited by  statute  unless  they  are 
deemed  injurious  to  the  com- 
munity,  or   to   individuals.     If 


so,  they  are  morally  wrong,  and 
would  have  been  regarded  as 
mala  in  se  if  the  world  which 
coined  that  phrase  had  pos- 
sessed the  intelligence  and 
scientific  knowledge  of  the 
present  day.  A  more  exact  di- 
vision might  be  into  acts  which 
are  directly  and  those  which 
are  indirectly  injurious. 
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It  differs  from  the  recovery  and  satisfaction  of  damages  in  a 
civil  cause,  in  that  the  latter  is  a  compensation  made  to  another 
for  injury  inflicted  upon  him;  while  punishment  is  not  meant 
to  compensate,  tho  its  extent  may  be  graded  according  to  the 
esteemed  wickedness  of  the  offense,  which  may  depend  upon 
the  injury  done. 

The  rights,  sometimes  called  "absolute,"  with  which 
punishment  thus  lawfully  interferes,  are  the  rights  to  life  and 
personal  security,  to  personal  liberty  and  to  private  property. 

The  law  of  Vermont  deprives  a  criminal  of  the  first  of 
those  absolute  or  natural  rights,  when  it  inflicts  upon  him  the 
punishment  of  death.  It  deprives  him  of  the  second  by  im- 
prisonmeht,  and  of  the  third  by  a  fine,  with  or  without  costs. 

Punishment  for  crimes,  aside  from  capital  offenses,  is  now 
in  most  States  limited  to  fines^  and  imprisonment.  Corporal 
punishment,  which  was  not  unusual  in  Vermont  in  early  days, 
has  been  abolished  nearly  everywhere,  tho  there  are  occasional 
suggestions  that  such  complete  abolition  was  a  mistake. 

§  103.  Distinction  between  civil  and  criminal  procedure. 
— Criminal  procedure  differs  from  civil  in  many  important 
and  essential  respects,  not  only  of  detail  but  of  general  intent 
and  purpose.  Civil  actions  are  the  result  of  private  disputes 
between  two  persons,  or  sets  of  persons,  the  accuser  and  the 
accused.  The  remedies  sought  are  prevention,  compensation, 
restoration,  or  indemnity.  Criminal  actions  are  prosecutions, 
not  by  nor  on  behalf  of  any  individual — for  oftentimes  no 
person  has  been  particularly  injured, — but  by  and  on  behalf 
of  the  community,  represented  by  its  proper  officers,  who  are 
assumed  to  have  no  interest  in  the  matter  other  than  their 
public  duty.  A  civil  action  depends  for  its  effective  progress 
upon  the  energy  of  the  pursuing  party,  and  halts  or  fails 
when  he  ceases  to  pursue.  A  criminal  prosecution  may  progress 


2At   common   law   the   power   to  made  it  one  of  record, 
fine  or  imprison  was  limited  to  Groenwelt  v.   Burwell,   1  Salk. 
courts    of    record;     and     such  144  (3),;  200  (1);  3  Lord  Ray- 
power,   if  granted  to   a  court,  mond,  213;  3  Salk.  265,  etc. 
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effectually  in  direct  opposition  to  the  wishes  of  the  person 
most  injured  by  the  crime.  Its  theory  is  that  the  officers  of 
the  State  are  charged  with  the  duty  of  finding  out  the  truth; 
that  while  the  State  provides  a  public  officer  to  present  and 
prosecute,  his  duty  is  to  acquit  the  innocent,  no  less  than  to 
convict  the  guilty;  altho  the  law,  in  its  tenderness  and  fair- 
ness towards  all  persons  accused  of  crime,  in  some  cases  pro- 
vides at  the  public  cost  still  further  legal  aid  to  the  accused, 
in  the  form  of  counsel  assigned  by  the  court  to  defend  impe- 
cunious respondents. 

The  criminal  law  does  not  wait,  necessarily,  until  some 
one  lodges  a  formal  charge  of  crime,  altho  in  the  nature  of 
things  some  one  must  furnish  the  information  which  will 
put  the  prosecutor  upon  the  track.  But  in  most  cases  such 
informers  are  known  in  the  procedure  only  as  witnesses  upon 
the  trial;  while  often  their  information  is  merely  hearsay  and 
simply  helps  the  officers  in  their  search  for  truth. 

§  104.  Informing  officers. — In  Vermont  the  starting  of 
prosecutions  for  crime  is  entrusted  mainly  to  certain  qualified 
persons,  called  informing  officers,  who  are  elected,  appointed 
or  selected  for  that  purpose  by  the  proper  methods  of  law. 
While  the  right  of  a  private  person^  to  start  a  criminal  prose- 
cution is  recognized  in  some  cases,  that  method  is  clogged 
with  such  conditions  that  it  is  rarely  used;  and  such  prosecu- 
tions, which  are  usually  started  by  a  "common  informer," 
occasionally  come  to  trial  attended  with  some  suspicion,  which 
the  officers  of  the  law,  in  such  matters,  are  exceedingly  anx- 
ious to  avoid. 

The  informing  officers  are  (1)  State's  Attorneys  in  their 
several  counties;*  (2)  the  Attorney  General,  throughout  the 
State;  (3)  the  Grand  Jurors  in  their  respective  towns  and 
cities;'  (4)  the  designated  Police  Officers  of  certain  cities  and 
villages ;°  (5)  the  City  Attorneys  of  some  cities;  (6)  the  Con- 


SP.  S.  Sees.  2384  to  3387.  bP.  g.  Sees.  3329  to  3331. 

iSee  §   105.  oP.  S.  Sees.  3333,  3333. 
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stables  of  towns  as  to  certain  offenses;'  (7)  Certain  designated 
persons*  or  officers  are  often  clothed  with  the  authority  to 
prosecute,  by  express  statute;'  while  in  each  county  (8)  a 
grand  jury  sits  when  required^"  for  the  purpose  of  making 
general  inquiry  concerning  crime  committed  in  the  county. 

§  105.  State's  Attorneys. — The  State's  Attorney  is  a 
constitutional  officer,^^  elected  by  the  freemen  of  his  county  at 
each  biennial  election,  his  term  of  office  commencing  on  the 
first  of  December  foUowing.^^  His  duties  cover  the  proper 
enforcement  of  the  criminal  laws  of  the  State  against  all  offend- 
ers within  his  county,  and  include  considerable  detail,  easily 
learned  from  the  statutes,^^  with  which  every  candidate  is 
expected  to  be  familiar.  The  law  does  not  require  that  he  shall 
be  an  attorney  of  the  supreme  court;  but  the  voters  usually 
select  a  person  who  has  been  thus  admitted. 

He  must  give  security  both  to  the  State  and  county,  and 
must  be  sworn,  all  before  entering  on  his  official  duties.^' 

He  may  prosecute  by  information  all  crimes  except  those 
punishable  by  death,  or  by  imprisonment  in  the  State  Prison 
for  life." 


§  106.  Prosecutions  for  crime. — The  first  legal  step  in 
bringing  to  justice  a  person  suspected  of  crime  is  usually  taken 
when  an  informing  officer  presents  the  charge  in  writing  to  a 
competent  court,  stating  the  accusation  of  the  crime  in  proper 


7P.  8.  Sees.  5877,  5959;  Acts  1910, 
No.  91. 

SP.  S.  Sees.  2336  to  2342;  Acts 
1910,  No.  91. 

»tJnless  the  statute  creating  the 
office  gives  to  the  officer,  ex- 
pressly or  by  a  fair  implication, 
authority  to  act  as  an  informing 
officer,  he  cannot  prefer  a  com- 
plaint, and  his  acts  in  so  doing 
are  void.  State  v.  Soragan,  40 
Vt.  450;  Sheets  v.  Atherton,  62 
Vt.  239;  State  v.  Houghton,  65 
Vt.  328;  and  see  J  108,  notes 
21  to  24. 


loP.  S.  Sees.  1464,  2322  to  2227; 
Acts  1910,  No.  321. 

iiConst.  Amend.  16,  19,  20,  34; 
but  see  Acts  1910,  p.  538. 

i2Among  others  see  P.  S.  Sees. 
464,  2339,  3352,  3398,  3717, 
3789,  3886,  3887,  4467,  4685, 
5271,   6348,   6249. 

isp.  S.  Sees.  3398,  3399.  The  form 
of  recognizance  is  like  that 
given  by  the  sheriff. 

"P.  S.  Sec.  3228.  See  also  $  109, 
note  28.  An  information  need 
not  be  on  oath.  State  v.  Bar- 
rel!, 75  Vt.  202. 
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legal  language.  According  to  the  place  and  circumstances 
this  writing  is  called  a  complaint,  an  indictment,  or  an  infor- 
mation; but  the  nature  and  language  of  each  are  practically 
the  same,  differing  mainly  in  the  formal  parts. 

Upon  receiving  such  a  written  accusation,  and  usually  not 
otherwise,  the  court  issues  a  paper  called  a  warrant,  which 
commands  the  ofiQcers  of  the  law  to  arrest  the  accused  person, 
and  bring  him  before  the  court,  to  answer  the  accusation. 
Until  such  a  warrant  has  been  issued,  the  court  can  have  no 
power  to  deprive  the  accused  of  his  liberty;  for  his  constitu- 
tional right  to  freedom  always  exists  except  when  restrained 
by  due  process  of  law.^" 

Until,  therefore,  he  has  become  subject  to  the  control  of 
the  court  by  the  issuing  and  service  of  a  lawful  warrant,  the 
court  has  no  power  to  deal  with  him  as  an  accused  person, 
unless  with  his  own  consent. 

§  107.  Starting  criminal  prosecutions. — ^Every  person 
accused  of  crime  has  a  right  to  have  the  question  of  his  guilt 
or  innocence  determined,  so  far  as  the  particular  court  can 
do  it,  at  the  earliest  reasonable  moment.  But  some  of  the 
weightier  charges  against  alleged  wrongdoers  must  be  pre- 
ferred by  a  body  of  chosen  men,  called  the  Grand  Jury,^°  whose 
Avritten  accusation  is  called  an  indictment.  It  generally  hap- 
pens, however,  that  this  body  is  not  in  session  when  the  par- 
ticular accused  person  is  discovered;  and  were  there  no 
method  of  holding  him,  he  would  not  be  there  when  the  grand 
jury  came  to  act.  In  this  emergency  the  State's  Attorney,  or 
some  other  informing  officer,  draws  a  complaint,  on  which  he 
applies  to  a  justice  of  the  peace,  or  other  magistrate,  for  a 
Avarrant,  upon  which  the  accused  may  be  arrested  and  brought 
before  such  magistrate, — ^whose  session  is  then  called  a  "Court 
of^^  Inquiry,"— to  the  end  that,  if  sufficient  probable  cause 
exists,  the  accused  may  be  held  to  await  the  action  of  a 


iBVt.  Const.,  Ch.  1,  Art.  10.  "The  place  of  trial  may  be  any- 

i6See  §§  110  to  115.  where    in    the    county.      P.    S. 

Sees.  3243  to  2345,  3300  to  3305. 
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grand  jury  upon  the  charge.  A  complaint  is  also  drawn, 
and  used  in  like  manner,  when  an  informing  officer  prefers  to 
a  justice,  or  City  or  Municipal  Court,  a  charge  of  crime  which 
is  within  the  jurisdiction^*  of  such  court  or  justice  to  hear, 
finally  to  determine,  and  to  punish.^* 

Without  waiting  for  the  action  of  the  grand  jury,  and 
without  necessarily  bringing  the  accused  before  a  court  of 
inquiry,  the  state's  attorney  may  also  start  a  criminal  prose- 
cution by  filing  an  information"  in  the  county  court,  when 
in  session,  upon  which  a  warrant  issues,  as  upon  filing  an 
indictment. 


§  108.    Complaint  to  a  justice  of  the  peace,  city  court, 
etc.,  with  warrant  annexed. 

{Heading  as  in  §  74.) 

To ,  a  justice  of  the  peace  in  and  for  the  county  of : 

Comes ,    [grand  juror,^"  of  the  town  of ,]   in  said 

county  of ,  in  his  own  proper  person,  and  on  his  oath  of 

office  complains:"' 

That of- 

at ,  in  the  county  of- 


-,  in  the  county  of ,  in  the  Sta,te  of- 


islf  a  justice  has  jurisdiction 
concurrent  with  that  of  the 
county  court  as  to  the  offence 
charged  in  the  complaint,  he 
must  take  such  jurisdiction 
when  a  person  is  so  brought 
before  him,  and  cannot  bind 
him  over  for  trial  iby  the  county 
court,  which  is  proper  only 
when  a  person  is  charged  be- 
fore a  justice  with  a  crime  ex- 
ceeding his  jurisdiction  to  try 
and  determine.  P.  8.  Sees. 
3287,  2300  to  2303;  State  V. 
Stanley,  82  Vt.  37. 

»The  place  of  trial  must  be  in 
the  town  where  the  crime  was 
committed,  or  in  which  the  re- 
spondent resides.  P.  8.  See. 
2246. 

2«0r  other  proper  informing  ofiS- 
cer.     The   complaint   must   ex- 


(12) 


in  the  State  of  Vermont,  on  the 

plicitly  show  the  officer's  right- 
ful authority  to  prosecute. 
State  V.  Soragan,  40  Vt.  450. 
2iA  justice  of  the  peace  has  no 
jurisdiction  to  issue  a  warrant 
for  the  arrest  of  a  person 
charged  with  crime,  until  a 
complaint  for  such  offense  is 
preferred  by  a  legal  informing 
ofScer,  or  other  person  thereto 
duly  authorized  by  law.  If  he 
issues  a  warrant  thus  without 
acquiring  jurisdiction,  he  be- 
comes liable  to  a  person  in- 
jured thereby. 

Morrill  v.  Thurston,  46  Vt.  733; 
Carlton  v.  Taylor,  50  Vt.  (227) ; 
Vaughan  v.  Taylor,  56  Vt.  Ill; 
Banister  v.  Wakeman,  64  Vt. 
203;  Goodell  v.  Tower,  77  Vt. 
61  (64);  Casselini  v.  Booth,  77 
Vt.  355;  Vt.  Const.  Ch.  I,  Art.  11. 
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day  of ,  A.  D. {insert  the  charge  of  crime)  contrary 

to  the  form  [force  and''^  effect]  of  the  statute  in  such  ease  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State. 

(Signature^^)   [Grand  Juror]  ^* 

[State's  Attorney] (  etc. 

The  foregoing  complaint  was  exhibited  to  me  this day^^ 

of , 


{Signature)  [Justice  of  the  Peace.] 
{Warrant^^  on  the  foregoing  complaint.) 

{Heading  as  in  §  74.) 

To  any  sheriff  or  constable^^  in  the  State,          Greeting  : 
By  the  authority  of  the  State  of  Vermont,  you  are  hereby 
commanded  to  apprehend  the  body  of  the  said ,  and  forth- 
with have  [him]  before  [the  city  court]   [the  subscriber]  at- 


that  he  may  answer  to  the  foregoing  complaint  and  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  at aforesaid,  this day  of , 

A.  D.  19—. 

{Signature)  Justice  of  the  Peace. 
[Judge]. 


22See  §  139,  note  96. 

23An  informing  officer's  complaint 
must  be  signed  by  him,  and  Ms 
typewritten  name  in  the  body 
of  the  complaint  is  not  enough. 
State  V.   Soragan,  40  Vt.  450 
Sartwell  v.  Sowles,  72  Vt.  270 
Goodell   V.   Tower,   77   Vt.    61 
Hazen  v.  Creller,  83  Vt.  460. 

2«County  fish  and  game  wardens 
are  made  informing  officers  to 
make  and  subscribe  complaints 
and  informations  for  violations 
of  fish  and  game  laws.  Acts 
1908,  No.   137. 

25See  Ch.  VII,  §  77,  note  6.  In 
writing  a  date,  state  the  day, 
month  and  year. 

28Sinoe  a  criminal  complaint,  and 
the  warrant  thereon  issued  by 
a  justice,  constitute  one  entire 
precept  or  document,  if  the 
complaint  is  unauthorized  the 
defect  is  apparent  on  its  face, 
and  the  officer  who  serves  such 


a  warrant  is  not  justified  in 
making  an  arrest. 
Pierson  v.  Gale,  8  Vt.  509; 
Boeger  v.  Langenburg,  10  Am. 
St.  333;  Mitchell  v.  State,  54 
Am.  Dee.  353;  Savacool  v. 
Boughton,  5  "Wend.  170;  21  Am. 
Bee.  181;  Churchill  v.  Churchill, 
13  Vt.  661;  Tenney  v.  Harvey, 
63  Vt.  520;  Sartwell  v.  Sowles, 
73  Vt.  270;  Goodell  v.  Tower, 
77  Vt.  61  (66). 

2T  County  fish  and  game  wardens 
have  the  same  power  as  sheriffs 
to  serve  criminal  process  upon 
offenders  against  the  fish  and 
game  laws.    Acts  1908,  No.  137. 

28Prosecutions  by  information,  for 
all  crimes  not  punishable  by 
death  nor  by  imprisonment  in 
the  State  prison  for  life,  are 
not  unconstitutional  in  Ver- 
mont. 

See    Slade's    State    Papers,    p. 
331;    Statutes   of   1787,   p.    82; 
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§  110 


§  109. 
court. 


State's"     Attorney's    information^^    in    county 


{Heading  as  in  §  74.) 

Be  it  remembered  that,  at  a  term  of  the  county  court,  within 

and  for  the  county  of ,  begun  and  held  at ,   in  said 

county,  on  the {state  the  correct  time)  Tuesday  in  [of] , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and — : 

,  the  State's  Attorney  for  the  county  of aforesaid, 

in  his  proper  person  comes  into  court,  and  [upon  his  oath  of^* 
office]  gives  said  court  to  understand  and  be  informed: 

That ,  of ,  in  the  county  of ,  in  the  State  of , 

at ,  in  the  county  of ,  in  the  State  of  Vermont,  on  the 


-day  of- 


A.  D.- 


{insert  the  charge  of  crime)  con- 
trary to  the  form  [force^^  and  effect]  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State. 

{Signature)  State's  Attorney.  , 

Exhibited  and  filed  this day^°  of — — . 


{Signature)  Clerk. 

§  110.    Grand  Jury's  indictment  in  county  court. 
{Heading  as  in  §  74.) 

Be  it  remembered  that,  at  a  term  of  the  county  court,  within 

and  for  the  county  of ,  begun  and  held  at ,  in  said 

county,  on  the {state  the  correct  time)  Tuesday  in  [of] , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and ; 


The  grand  jurors  within  and  for  the  body  of  the  said 

county  of ,  here  in  court  duly  impanneled  and  sworn,  upon 

their  oath  present : 


Eev.  Stat.  1797,  c.  64,  §  1,  pp, 
106-  165;  P.  S.  Sees.  3328,  3401 
State   V.   Healey,    53   Vt.    476 
State  V.  Magoon,  61  Vt.   (47) 
State  V.  Dyer,  67  Vt.  690;  State 
V.   Lynch,   77   Vt.   166;   Rowan 
V.  State,  30  Wis.  145;  State  v. 
BoBwell,  104  Ind.  541;  State  v. 
Ledford,   3   Mo.    103;    State   v. 
Stimpson,  78  Vt.  124. 
Constitutional  requirements   as 
to  the  mode  and  manner  of  in- 
stituting prosecutions  involving 


the  deprivation  of  life  or  lib- 
erty cannot  be  dispensed  with 
by  the  Legislature,  nor  waived 
by  the  accused,  even  with  the 
consent  of  the  Legislature. 
Cancemi  v.  People,  18  N.  T. 
128;  Hopt  V.  Utah,  110  U.  S. 
574  (579). 

But  mere  rights  and  privileges 
guaranteed  by  the  constitution 
may  to  some  extent  be  waived. 
State  V.  Stimpson,  78  Vt.  124 
(129). 
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That ,  of ,  in  the  county  of ,  in  the  State  of 

at ,  in  the  county  of ,  in  the  State  of  Vermont,  on 


the day""  of ,  A.  D. ,   (insert  the  charge  of  crime) 

contrary  to  the  form,  [force^^  and  effect]  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State. 

(Endorsed:)  A  true  bill  (Signature)  Foreman. 

Exhibited  and  filed  this day^'  of , 

(Signature)  Clerk. 

§  111.  Summoning  a  Grand  Jury. — Formerly  the  law 
required  one  grand  jury  to  be  summoned  every  year  on  the 
first  day  of  a  term  of  court;  and  in  some  years,  there  might 
be  two.^°  The  law  did  not  expressly  permit  two  at  the  same 
term  of  court,  and  therefore,  some  judges  did  not  think  it 
would  be  legal  to  call  more  than  one. 

There  has  been,  also,  a  growing  thought  among  the  people 
that  a  grand  jury  is  a  cumbrous,  expensive  and  needless  relic 
of  antiquity,  which  might  well  be  left  out.  So  the  legislature 
provided'"  that  a  grand  jury  need  no  longer  be  summoned 
once  a  year,  but  only  in  the  discretion  of  the  judges  whenever 
needed,  and  that  it  might  be  summoned  at  any  time  during 
the  term  whenever  they  should  so  order.  Since  then  the 
calling  of  two  and  possibly  more  grand  juries  at  a  single  term 
has  not  been  imusual. 

Formerly,  also,'^  the  statute  fixed  the  time,  place  and 
manner  of  drawing  jurors,  both  grand  and  petit,  as  well  as 
the  time  and  mode  of  summoning  them  and  the  date  for  their 
appearance. 

Now,  however,  all  these  things  must  be  specially  fixed  by 
the  judges  of  the  county  court  every  time  a  jury  is  to  be  sum- 
moned.   The  composition  of  a  grand  jury  is  a  matter  of  vital 


2»P.    S.    Sees.    1464,    1465,    1469,  ties  and  procedure  when  asaem- 

1471,  1474.  bled,   are   made    in   connection 

soActs  1910,  No.  82;  J  1.  with   petit    juries,    in    a    later 

Further  references  to  the  meth-  chapter. 

ods  of  drawing  and  summoning  aip.  g.  gees.  1464  to  1475. 

grand  juries,  and  to  their  du- 
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interest,  both  to  the  public  and  to  those  who  may  be  indicted ; 
especially  since  under  our  present  practice,  grand  juries  sel- 
dom are  convened  unless  a  homicide  has  been  committed. 
While  the  statute'^  does  not  say  that  the  judges  must  direct 
in  writing  how  all  these  various  steps  shall  be  taken,  yet  a 
thoughtful  consideration  of  matters  so  delicate  and  important 
would  suggest  the  almost  imperative  need  of  its  being  done 
by  written  orders. 

§  112.    Order  for  drawing  jurors.*^ 

^TERM,    19 — . 

{Heading  as  in  §  74.) 

It  is  hereby  ordered  by  the  Judges  of  the  County  court 
in  and  for  said  county: 

That  the  sheriff  or  his  deputy,  on    [or  before]    the 

day  of ,  19 — ,  shall  pursuant  to  the  statute  draw  the  number 

of  grand  [petit]  jurors  from  the  several  towns  [and  city]  named 
in  the  list  hereto  annexed,  from  among  the  names  duly  returned 
into  the  clerk's  office  according  to  law  of  persons  designated  to 
serve  as  grand  [petit]  jurors  in  said  county,  from  said  towns 
[and  city]  respectively. 

That  the  county  clerk  shall  thereupon  issue  a  venire  com- 
manding such  officer  to  summon  the  persons  so  drawn  to  appear 

before  said  county  court,  on — day,  the day  of ,  19 — ,  at 

o'clock  in  the  noon,  to  serve  as  grand   [petit]   jurors 

before  said  county  court,  at  the  said term  thereof. 

That  said  officer  shall  thereupon  summon  the  persons  so 
drawn  to  appear  before  said  court  at  the  time  aforesaid,  giving 
at  least days  notice  thereof  by  summons  sent  by  mail. 

Done  at in  said  county,  this day  of ,  19 — . 

(Signatures)   Judges  of County  Court. 

§  113.    Order  appointing  a  clerk^^  before  the  Grand  Jury. 

(Heading  as  in  §  74.) 

,  of  ,  in  the  county  of ,  is  hereby  appointed 

clerk  before  the  Grand  Jury  within  and  for  said  county  of , 


s2Acts  1910,  No.  82. 

33P.  S.  Sees.  2324  to  2227. 
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at  the term  thereof  now  in  session,  to  take  testimony  before 

said  grand  jury  for  the  use  of  the  state's  attorney. 

He  [she]  shall  be  sworn  according  to  law  before  entering 
upon  his    [her]    duties;   and  his    [her]    compensation,   at  the 

expense  of  the  State,  is  hereby  fixed  at [dollars  a  day] 

(or  otherwise  as  ordered). 

Done  in  court  at in  said  county  this day  of , 

19—. 


(On  the  hack.) 
Filed 19—. 


(Signature)  Presiding  Judge. 


(Signature)  County  Clerk. 


§  114.    Oath  of  clerk  before  grand  jury.'* 
(Begin  as  in  ^  18:  IV  or  V.) 

That  I  will  faithfully  execute  the  oflce  or  duty  of  clerk 

before  the  grand  jury,  within  and  for  the  county  of now  in 

session,  to  the  best  of  my  judgment  and  abilities  according  to 
law,  and  that  I  will  keep  secret  all  matters  and  things  coming 
before  such  grand  jury.  So  help  me  God.  (or  otherwise  as  in 
P.  S.  6268). 

(Conclude  as  in  I  11  (8)  or  §  78  F.) 

§  115.  Substitutes  for  the  grand  jury. — That  gradual 
disuse  of  the  grand  jury,  as  a  body  of  informing  ofScers,  which 
has  proceeded  in  Vermont  for  many  years,^^  has  been  effected 
by  a  like  gradual  extension  of  the  power  of  filing  informations, 
vested  in  the  State's  Attorneys  of  the  several  counties. 

An  inquest  by  the  grand  jury  is  always  an  efficient,  tho 
somewhat  expensive  method  of  preparing  for  trial  the  State's 
case  against  a  respondent.  Witnesses  may  be  summoned  from 
any  part  of  the  State,  and  compelled  to  testify  in  a  somewhat 
secret  proceeding,  at  which  no  representative  of  the  accused 
will  be  present ;  and  their  statements  under  oath  can  be  taken 


34P.  S.  Sees.  2225,  6267  (12). 
35V.  S..  Sec.  1867;  Acts  1898,  No. 

46;  Acts  1904,  No.  64;  P.  S.  See. 

2228;  Acts  1910,  No.  221. 
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down  verbatim.  These,  in^  the  discretion  of  the  court,  may 
be  used  at  a  later  trial  to  test  the  truth  or  accuracy  of  the 
testimony  then  given.'^ 

The  grand  jury,  however,  sits  only  at  long  intervals,  and 
possibly  after  such  delay  that  the  recollections  of  witnesses 
have  grown  dim.  When  grand  juries  ceased  to  be  regularly 
summoned  as  a  matter  of  course,  a  substitute  for  this  common 
law  "grand  inquest  of  the  kingdom"  was  naturally  required. 
This  the  legislature  has  furnished  in  the  "criminal  inquest 
before  an  assistant  judge,"  which  may  be  had  at  any  time  on 
request  of  the  State's  Attorney.  Its  proceedings  are  meant  to 
be  absolutely  secret  and  solely  for  the  benefit  of  the  prosecu- 
tion. Accuracy  is  secured  by  employing  a  stenographer, 
and  economy  is  aimed  at  by  substituting  one  judge  for  the 
eighteen  jurors.^' 

§  116.    Application  for  a  criminal  inquest.^'' 

{Heading  as  in  §  74.) 

To ,  one  of  the  judges  of  the  county  court,  within  and 

for  said  county  of- 


State's  Attorney  of  said  county,  represents: 
That (set  forth  iriefly  the  facts  giving  rise  to  the  crim- 
inal matter  which  the  State's  Attorney  wishes  to  investigate.) 
Therefore,  said  State's  Attorney  asks  that  you  wiU  insti- 
tute and  conduct  an  inquest  upon  the  matters  aforesaid  in  accor- 
dance with  the  statute. 

{Conclusion  as  in  §  77  (1).) 

{Signature)  State's  Attorney. 

§  117.    Order"  appointing  a  stenographer  at  a  criminal 
inquest. 

{Heading  as  in  ^  74.) 

Whereas,  the  matter  of {describe  briefly  the  criminal 

matter  under  investigation)  is  now  under  investigation  by  the 
State's"  Attorney  of  said   county;   and   whereas  said   State's 


aeActa  1910,  No.  221. 
37Aets  1910,  No.  231;  P.  S.  See. 
5539. 
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Attorney  has  made  written  application  to  me  to  institute  and 
conduct  an  inquest  upon  the  matters  aforesaid,  in  which  the 
services  of  a  stenographer  are  required  by  law; 

Therefore,  I, ,  a  judge  of  the  county  court,  within  and 

for  said  county,  do  hereby  appoint as  such  stenographer  to 

take  and  transcribe  for  the  use  of  the  State's  Attorney,  the 
testimony  of  witnesses  examined  at  such  inquest,  and  I  do 
hereby  approve  the  appointment  of  such  stenographer. 

Said  stenographer  shall  be  sworn  according  to  law,  before 
entering  upon  his  [her]  duties;  and  his  [her]  compensation  at 

the  expense  of  the  State  is  hereby  fixed  at [dollars  a  day] 

{or  otherwise  as  ordered). 

Witness  my  hand  at ,  in  said  county,  this day  of 

,  19-. 

(Signature)  Judge  of  the  County  Court. 

{On  the  back.) 

Filed ,  19—. 

{Signature)    County  Clerk. 

§  118.     Oath^*  of  Stenographer  at  a  criminaP^  inquest. 

{Begin  as  in  §  78,  IV  or  V.) 

That  I  will  faithfully  execute  the  office  or  duty  of  steno- 
grapher at  the  inquest  held  before ;  one  of  the  judges  of  the 

County  Court,  in  the  matter  of ,  to  the  best  of  my  judgment 

and  abilities,  according  to  law ;  that  I  will  keep  secret  all  matters 
and  things  coming  before  such  judge  at  such  inquest  and  wiU 
not  disclose  the  testimony  so  taken  by  me  except  in  accordance 
with  law;  ,So  help  me  God.  {Or  otherwise  as  in  P.  S.  Sec.  6268.) 

{Conclude  as  in  ^  71  (8)  or  ^  78  V.) 
{On  the  hack.) 

Filed ,  19 . 

{Signature)  County  Clerk. 

§  119.  Details  of  criminal  procedure. — The  usual  steps 
in  criminal  procedure  before  a  justice  are:  (1)  the  filing  of 
the  complaint;  (2)  the  issuing  of  a  warrant  thereon;  (3)  the 
arrest  of  the  respondent  on  the  warrant;   (4)  bringing  him 


ssp.  S.  Sec.  6267  (13). 
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before  the  justice  for  trial  or  examination ;  (5)  arraignment ;'" 
(6)  trial;  (7)  verdict  or  decision;  (8)  judgment;  (9)  sentence; 
(10)  issuing  a  mittimus;  (11)  commitment  to  tlie  place  of 
confinement. 

In  a  court  of  inquiry,  (8)  will  be  holding  to  bail  or  dis- 
charge; and,  if  bail  is  given,  (9)  and  (10)  will  be  recognizance 
of  the  respondent  and  of  the  witnesses.^ 

So,  too,  if  an  appeal  is  taken  from  the  judgment  of  guilty 
in  a  cause  within  the  jurisdiction  of  the  justice. 

When  the  proceedings  are  adjourned  from  time  to  time, 
as  they  sometimes  are,  the  taking  of  temporary  bail  will  form 
a  part  of  the  trial. 

In  the  county  court,  proceedings  follow  the  same  general 
course,  with  the  variation  that  they  may  begin  there  with 
an  indictment,  information  or  appeal. 

§  120.  Prosecutor's  name  and  title.— Since  all  criminal 
prosecutions  must  be  commenced  by  some  lawfully  authorized 
officer,  or  by  a  private  person  under  the  conditions  and  restric- 
tions*^ of  the  statute,  the  name*^  and  authority*^  of  the  prose- 
cutor must  appear  on  the  face  of  the  accusation. 

A  town  grand  juror  must  take  the  oath  of  office  before  he 
can  act ;  and,  until  such  oath  has  been  taken,  his  acts  are  void 
and  his  complaints**  invalid. 

To  confer  jurisdiction  on  the  justice,*''  a  formal  complaint 
in  writing  must  have  been  preferred  to  such  magistrate,  by 
one  having  proper  authority.  A  person  cannot  complain 
against  himself. 


39See     Ee    Durant,     60    Vt.     176  Vt.  450;  State  v.  Davis,  53  Vt. 

(180);   State  v.  Drown,  85  Vt.  376;  State  v.  Pratt,  54  Vt.  484. 

233.  *3A.  mere  statutory  power  to  pros- 

*oP.  8.  Sec.  3396;  Acts  1910,  No.  eeute   does    not    carry   with    it 

89.  the  power  to  act  as  an  inform- 

4iP.  S.  Sees.  3384  to  3387;  State  ing  officer,  without  other  stat- 

V.    Freeman;    59   Vt.    661;    see  utory  words  to  that  effect.    See 

$  104,  note  3.  §  104,  note  9  and  §  108  note  21. 

*2A  proper  signature,  however,  is  ^^State  v.  EoUins,   65   Vt.   608. 

sufficient.    State  v.  Soragan,  40  *5State  v.  Wakefield,  60  Vt.  618; 


State  v.  Bruce,  68  Vt.  183. 
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§  121.  Contents  of  complaints,  informations  and  indict- 
ments.^° — These  three  kinds  of  criminal  accusations  differ  in 
name,  form  and  occasion,  as  elsewhere  explained,  rather  than 
in  substance.  A  formal  charge  of  crime  in  writing,  by  what- 
ever name  known,  should  state  all  the  facts  and  circumstances 
necessary  to  set  forth  the  commission  of  the  offense,  so  that 
it  may  preserve  the  constitutional  right  of  the  accused  to 
"demand  the  cause  and  nature  of  his  accusation."*'' 

It  should  state  every  such  fact  clearly,  directly  and  posi- 
tively, not  equivocally  nor  doubtfully;  should  state  it  as  a 
fact,  and  not  as  an  inference,  conclusion,  nor  belief;  and  in 
such  detail  as  to  bring  it  within  the  rules  of  legal  certainty 
to  the  degree  required. 

Especially,  every  material  traversable  fact  must  be  direct- 
ly alleged  as  occurring  at  some  precise  time**  and  place,  as  "at 
Montpelier,  in  the  County  of  Washington,  on  the  second  day 
of  October,  A.  D.  1900."  It  will  not  answer  to  say  "on  or 
about.  "*» 

"When  a  particular  time  and  place  have  once  been  men- 
tioned, however,  it  is  enough  afterwards  in  the  same  sentence 
to  refer  to  them  as  "then^"  and  there." 

As  with  all  pleadings,  every  indictment  or  other  accusa- 
tion must  be  expressed  in  the  English  language.^^ 


*eln  this  chapter  and  elsewhere, 
for  brevity's  sake,  the  word 
"accusation"  is  used  in  the 
special  sense  of  a  complaint,  in- 
formation or  indictment,  as  the 
case  may  be. 

*7Vt.  Const.,  Ch.  I,  Art.  10. 

*8But  time  need  not  be  alleged  in 
an  accusation  when  stating  a 
negative  averment. 
Baude's  Case.  3  Cro.  Jac.  41; 
King  V.  Holland,  5  T.  E.  607; 
Gould's  PI,  ch.  3,  5  164;  State 
V.  Scampini,  77  Vt.  92  (104). 

«State  v.  Bacon,  7  Vt.  319;  State 


V.  LaBore.  26  Vt.  765;  State  v. 
Litch,  33  Vt.  67;  State  v.  Ken- 
nedy, 36  Vt.  563;  State  v.  Hodg- 
son, 66  Vt.  134  (147);  State  v. 
O'Keefe,  41  Vt.,  691. 

!>oin  alleging  material  facts  in  a 
criminal  accusation  the  words 
"then  and  there"  are  usually 
adopted  when  the  connected 
acts  must  be  shown  to  have 
been  done  at  the  same  time  and 
place  with  some  fact  before  al- 
leged with  time  and  place  spe- 
cifically stated.  State  v.  Scam- 
pini, 77  Vt.  93  (103). 

5iP.  S.  Sec.  1223. 
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§  123 


§  122.  The  venue. — Considering  the  parts  of  an  accusa- 
tion in  the  order  of  its  language,  the  first  matter  for  notice 
is  the  venue,  or  statement  of  the  county  in  which  the  trial  is 
to  be  had.  The  trial  must  be  in  the  same  county  where  the 
crime  was  committed;"^  and,  in  case  of  an  offense  within  the 
jurisdiction  of  a  justice  to  try  and  determine,^^  in  the  same 
town,°*  or  else  in  the  town  where  the  respondent  resides. 


§  123.  Commencement  of  a  complaint. — A  criminal  com- 
plaint, after  its  formal  parts,  commences  by  alleging  the 
respondent's  name  and  residence,  with  the  place  and  date  of 
the  criminal  act. 

The  name  of  the  accused  should  be  stated  accurately;  his 
christian  name  and  surname  being  given,  and  should  be 
repeated  in  every  separate  charge  of  material  fact.     If  his 

true  name  is  uncertain,  it  may  be  stated  as  ,  alias,   (or 

otherwise  called)  ,  etc.    If  his  true  name  is  unknown,  he 

should  be  called  by  some  name,  usually  the  name  he  has  given, 
or  by  which  he  may  usually  be  called ;  but  if  no  such  name  is 
known,  then  by  some  fictitious  name,  stating  that  his  true 
name  is  unknown  to  the  prosecutor. 

His  true  place  of  residence,  if  known,  should  be  stated; 
and,  if  not,  he  may  be  alleged  as  of  any  convenient  place, 
usually  in  the  county  where  the  crime  was  committed. 

The  place  and  date  of  the  crime  should  be  stated  with 
certainty  and  definiteness;  the  place  should  be  the  true  place, 
but  the  date  need  only  be  a  possible  date  within  the  period  of 
the  statute  of  limitations.^' 


52P.  S.  Sees.  2243  to  2245. 

53P.  S.  See.  2246;  State  v.  Hoff- 
man, 46  Vt.  176. 

64This  objeetion,  however,  may  be 
waived  by  the  respondent  by 
express  consent,  or  by  failure 
seasonably  to  object.  State  v. 
Header,  47  Vt.  78. 

05The  material  facts  of  an  in- 
dictment must  be  stated  with 


certainty  as  to  time  and  place, 
but  unless  time  enters  into  the 
nature  of  the  offense,  or  is  an 
essential  element  of  the  crime, 
the  date  when  an  offense  was 
committed  may  be  alleged  and 
proved  as  any  day  previous  to 
the  filing  of  the  accusation,  and 
within  the  period  of  statutory 
limitation.     State   v.   Whipple, 
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§  124.  Division  of  crimes. — Some  crimes  existed  at  com- 
mon law  before  Vermont  had  become  an  organized  common- 
wealth. Of  these,  some  have  punishments  prescribed  by 
express  statute,''"  and  some  have  not,  but  are  punishable  in  the 
discretion  of  the  court  by  fine,  or  imprisonment  in  the  house  of 
correction.^' 

Some  common  law  crimes  have  been  enlarged,  reduced  or 
altered  by  our  statutes,  and  some  crimes  exist  only  by  reason 
of  legislative  enactment.'* 


§  125.  Description  of  the  criminal  act. — ^Facts,  and  not 
law  nor  evidence,  should  make  up  the  substance  of  the  body 
of  a  criminal  accusation.'®  The  acts  and  intents,  which  make 
up  the  statement  of  crime,  must  be  set  forth  with  reasonable 
particularity  as  to  time,  place  and  circumstances. 


57  Vt.  637   (638). 
An   information   which   alleges 
the  time  of  the  commission  of 
an  offense  under  a  "videlicet" 
as,  "heretofore,  to  wit,  on  the 

day   of , "   is   sufficient 

on  motion  in  arrest.     State  v. 
Murphy,  55  Vt.  547. 

58As  P.  S.  Sees.  5696,  5731.  etc. 

5'P.  S.  Sec.  5987. 

58A  "statutory  offense"  is  a 
crime  created  by  statute,  as 
distinguished  from  one  existing 
at  common  law.  The  better 
known  offenses,  such  as  murder, 
manslaughter,  robbery,  larceny, 
burglary,  rape,  etc.  were  fully 
defined  by  the  common  law  and 
need  no  statute  to  tell  what 
they  are.  Upon  the  adoption 
in  1778  of  the  common  law, 
they  became  offenses  against 
the  Stdte  of  Vermont,  without 
any  special  statute  naming  or 
defining  them.  The  punish- 
ments for  most  of  them  are 
fixed,  however,  by  legislation. 
A  few  common  law  offenses  are 
still  without  statutory  punish- 
ment, as  to  which  the  courts  are 
vested  with  a  common  law 
power    of    imposing   fines    and 


imprisonment  upon  conviction. 
State  V.  LaPorrest,  71  Vt.  311. 
Numerous  other  offenses  are 
created  and  defined  as  well  as 
punished  by  the  statutes,  and 
these,  properly,  are  the  only 
statutory  offenses.  Adultery, 
rape,  incest,  arson,  and  Bome 
others  are  not  statutory  of- 
fenses, except  in  so  far  as  com- 
mon law  definitions  have  been 
enlarged  to  take  in  criminal 
acts  not  formerly  included. 
At  common  law,  for  instance, 
burglary  could  be  committed 
only  upon  a  dwelling  house  and 
in  the  night  time.  Statutory 
burglary,  however,  may  be  com- 
mitted in  daylight,  and  upon  a 
church,  court  house,  office,  or 
other  enumerated  structure. 
See  P.  S.  Sees.  5751  to  5753. 
soThe  purposes  of  an  indictment 
are:  (1)  to  enable  the  accused  to 
decide  in  which  manner  he  will 
present  his  defense;  whether  by 
motion  to  quash,  by  demurrer 
or  by  plea;  and  (3)  to  enable 
the  court  to  determine  whether 
the  facts  will  sustain  the  in- 
dictment. State  v.  Benjamin, 
49  Vt.  101  (103). 
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§  126 


Matters  of  evidence  should  not  be  alleged  unless  they 
alter  the  offense.'" 

In  alleging  the  main  charge,  direct  averments  are 
required,'^  generally  using  the  indicative  mode;  though  any 
part  of  speech,  or  form  of  words,  which  reasonably  conveys 
the  idea,  is  adequate. 

Those  incidental  relations  and  circumstances  which  do  not 
constitute  the  main  charge  of  crime,  but  only  qualify  the  acts, 
may  properly  be  alleged  in  a  participial  or  adverbial  form,"* 
as  "he  having  then  and  there,"  or  "then  and  there  being 
armed  with  a  certain  dangerous  weapon." 


§  126.  Technical  words  and  terms  of  art. — Certain  words, 
by  reason  of  their  long  established  use  at  common  law,  have 
come  to  be  essential  and  no  substitution  will  suffice;  tho  our 
statutes  have  made  it  unnecessary  to  use  them  in  certain  cases. 

Thus,  at  common  law,  every  forcible  act  must  be  alleged 
to  have  been  done  "with  force  and  arms,"  unless  other  words 
implying  force,  such  as  "wilfully,"  or  "violently,"  are  used."' 

At  common  law  a  felony  must  be  alleged  to  have  been 
committed  "feloniously";  a  burglary,  "burglariously";  a 
robbery,  "against  the  will"  of  the  person  injured;  a  murder, 
"with  malice  aforethought  did  kill  and  murder";  and  a  rape 
should  be  described  by  "ravished  and  carnally  knew.""* 

At  common  law  the  word  "feloniously"  was  essential  to 
a  charge  of  felony,  so  that  no  other  word  nor  expression  would 
take  its  place,  and  an  accusation  for  any  such  crime  would  be 
insufficient  if  that  word  were  not  used. 


Noakes,    70    Vt.    347 


8«State    V. 

(358). 
8iState    V.    LaBore,    36    Vt. 


765 


(767). 
«2State    V. 

(199). 
esstate   v. 


Higgins,    53    Vt.    191 


Hanley,   47   Vt.    390; 
State  V.  Pratt,  54  Vt.  484. 
Under  our  present  practice  the 
words   "force   and   arms"   are 
unnecessary.     P.   8.   Sec.   8373. 


The  common  law  rules  remain, 
however,  except  so  far  as  they 
have  been  changed  by  our  stat- 
utes. 
6*But  an  attempt  to  commit 
rape  may  be  charged  by  saying 
"an  assault  did  make,  with 
intent  violently  and  feloniously 
to  commit,  etc.,  a  rape, ' '  with- 
out using  the  technical  word 
"ravish."  State  v.  Hanlon,  63 
Vt.  334. 
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In  present  Vermont  practice  the  word  need  be  used  in 
pleading  only  when  a  criminal  intent  is  an  essential  ingredient 
of  a  crime,  which  by  statute  is  a  felony.  A  felony  may  be  com- 
mitted without  any  felonious  intent,  and  on  the  contrary,  a 
criminal  intent,  equally  felonious,  may  exist  in  committing  a 
crime  which  the  statute  does  not  call  a  felony."' 

§  127.  Argumentativeness. — ^Argumentativeness,*"  as  a 
fault  in  pleading,  consists  in  stating  a  fact  in  some  indirect 
way,  instead  of  alleging  directly  what  the  pleader  intends  to 
say,  and  what  the  law  requires  to  be  said. 

It  is  ordinarily  fatal  to  the  pleading"'  in  which  it  occurs, 
if  properly  challenged. 

§  128.  Uncertainty. — An  accusation  should  charge  some 
particular  specific  offense,  and  should  not  merely  charge  the 
respondent  with  being  a  general  offender."* 

§  129.    Names  of  persons  other  than  the  respondent. — In 

charging  crime,  it  is  often  necessary  to  mention  the  name  of 
some  person  connected  with  the  acts  which  constitute  the 
crime,  and  who  may  be  the  person  injured,  a  person  who  par- 
ticipated in  the  commission  of  the  crime,  or  a  person  otherwise 
related  thereto. 

The  rules  as  to  stating  the  respondent's  name  apply  in 
general  to  the  names  of  such  persons."* 


8'At  common  law  a  felony  was  a 
crime  which  worked  a  forfeit- 
ure of  the  offender's  land  or 
goods.  By  Vermont  Statutes — 
P.  S.  Sec.  5983 — a  felony  is  an 
offense  punishable  by  death  or 
imprisonment  in  the  State  Pris- 
on. State  V.  Scott,  24  Vt.  127; 
Eeagan  v.  United  States,  157 
XJ.  S.  302;  State  v.  Bannister, 
79  Vt.  524;  State  v.  Clark,  83 
Vt.  305. 

soArgumentativeness  is  most  apt 
to  occur  in  denials,  or  negative 
averments;  and  great  care 
should  be  taken  to  make  them 


direct  and  positive  within  the 
rules  of  criminal  pleading. 
See  State  v.  Haven,  59  Vt.  399; 
State  V.  Smith,  63  Vt.  201. 

BTBnt  an  argumentative  allega- 
tion in  a  criminal  accusation  is 
suflScient  on  motion  in  arrest. 
Sheridan  v.  Sheridan,  58  Vt. 
'  504;  State  v.  Clark,  83  Vt. 
305. 

esState  v.  Higgins,  53  Vt.  191. 

«»In  criminal  pleading  an  alias 
indicates  one  person  with  two 
names  and  not  two  distinct 
persons.  State  v.  Arnold,  50 
Vt.  781  (734). 
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Whenever  the  gist  of  the  crime  is  that  the  respondent 
had  certain  transactions  with  others,  the  names  of  those 
others,'"  if  known,  must  be  stated  in  the  accusation,  and,  if 
not,  known,  nor  to  be  ascertained  by  reasonable  inquiry,  then 
it  may  be  stated  that  their  names  are  unknown. 

§  130.  Intent  and  knowledge. — ^When  some  particular 
intent  forms  an  element  of  the  crime,  as  an  intent  to  murder, 
to  kill,  to  commit  rape  or  to  defraud,  such  intent  is  a  necessary 
allegation  of  the  accusation,  and  must  be  proved  on  the  trial.'^ 

"When  knowledge  of  certain  facts  is  part  of  the  description 
of  the  crime  charged,  then  such  knowledge  must  be  alleged 
in  pleading  and  proved  upon  the  trial;  but  if  the  crime  exists 
without  reference  to  the  respondent's  knowledge  of  any  par- 
ticular fact,  it  is  not  necessary  to  allege  it  ;'^  and  ignorance  of 
such  fact  is  no  defense. 

§  131.  Alleging  authority. — Ordinarily,  when  the  author- 
ity of  a  public  officer  becomes  material,  it  is  not  necessary  to 
allege  in  a  criminal  accusation  more  than  that  the  person  at 
the  time  and  place  in  question  was  such  an  officer,  naming  the 
office.  The  court  takes  judicial  notice  of  the  existence  of  such 
offices,  and  of  the  powers  and  duties  of  the  persons  who  hold 
them;  and  such  an  allegation  includes,  without  inference,  the 
allegation  that  the  person  was  duly  qualified  to  perform  such 
duties.'^ 

§  132.  Statutory  crimes.'* — By  far  the  largest  number 
of  crimes  which  come  before  the  courts  for  consideration  are 
created  by  the  express  provisions  of  our  statutes  f^  and  serious 


TOState  V.  Higgins,  53  Vt.  191.  figtate  v.  Taylor,  70  Vt.  1. 

Thus,  the  name  of  the  owner  of  '^State  v.  Dana.  59  Vt.  614;  State 

stolen  goods  or  other  person  in-  v.  Tomasi,  67  Vt.  313;  State  v. 

jured,  or  the  person  with  whom  Ward,  75  Vt.  438. 

the     offense     was     committed,  '^gtate    v.    Hooker,    17    Vt.    658 

must  be  stated.  (667);  Gipson  v.  Bump,  30  Vt. 

State    V.    Hover,    58    Vt.    496;  175;  State  v.  Ferry,  61  Vt.  624. 

State  V.  Coffin,  64  Vt.  35;  State  7*A  statutory  offense  may  be  set 

V.  Bruce,  69  Vt.  98.  forth  with  substantial  accuracy 
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questions  often  arise  as  to  whether  such  crimes  are  sufficiently 
and  legally  charged  in  the  papers  before  the  court.  The  prin- 
cipal questions  which  may  thus  arise  are;  (1)  how  far  the 
particular  words  of  the  statute  must  be  followed  and  used 
in  the  accusation;  (2)  how  far  must  other  words  not  contained 
in  the  statute  be  used,  properly  to  charge  the  statutory  offense 
intended  to.be  charged;  (3)  when  the  statute  contains  excep- 
tions, provisos,  or  qualifications,  how  far  must  these  be  noticed 
in  the  charge  of  crime,  and  the  existence  of  such  matters 
denied;  (4)  when  the  statute  has  provided  a  skeleton  form 
of  indictment,  or  other  charge  of  crime,  how  far  is  this  suffi- 
cient without  the  addition  of  other  words  of  substance  not 
contained  in  such  form. 


§  133.  Use  of  statutory  language.'^ — The  exact  words  of 
the  statute,  used  in  describing  the  crime,  need  not  always  be 
used  in  charging  such  crime;  but  other  strictly  equivalent 
words  may  be  used.'° 

Great  care,  however,  must  be  taken  that  the  other  words 
so  used  are  exactly  equivalent ;  for  words  of  different  meaning 
do  not  describe  the  erime.^°  Especially  is  this  true  when  two 
or  more  statutory  crimes  of  similar  nature,  but  having  differ- 
ent penalties,  exist,  each  being  described  by  its  own  appropri- 
ate words,  which  have  different  meanings. 

In  charging  the  commission  of  a  statutory  crime,  the 
statute  must  be  strictly  followed,  and  every  constituent  ele- 
ment of  the  offense,  as  described  in  the  statute,  must  be  alleged 
in  the  accusation.''^ 


and  certainty  to  a  reasonable 
intendment  without  following 
the  exact  words  of  the  statute; 
and  such  an  allegation  is  not 
necessarily  argumentative. 
State  V.  Little.  1  Vt.  331.  The 
peculiar  relations,  if  any,  which 
make  the  act  a  crime,  and  with- 
out which  it  would  not  be  un- 
lawful, must  be  set  forth.  State 


V.  Day,  3  Vt.  138  (148);  State 

V.  Wheeler,  3  Vt.  344. 

Every   fact    and    circumstance 

which  is  a  necessary  ingredient 

of  the  offense  must  be  stated. 

State  v.  Northfield,  13  Vt.  565 

(569). 
TBState  V.  Pratt,  54  Vt.  484. 
instate    v.    Clancy,    56    Vt.    698; 

State  V.  Labounty,  63  Vt.  374. 
''State  V.  Walworth,  58  Vt.  502. 
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§  134 


But  when  the  statute  merely  prescribes  a  punishment  for 
a  common  law  crime,  or  describes  the  offense  in  words  which 
constitute  a  legal  conclusion  rather  than  a  definition  of  the 
facts,  then  it  is  not  enough  simply  to  describe  the  offense  in 
the  words  of  the  statute.'' 


§  134.  Following  the  statute  in  the  accusation. — Usually 
an  accusation  for  an  offense  created  by  statute  should  follow 
the  words  of  the  statute.'"  If  every  fact  necessary  to  consti- 
tute the  statutory  offense  is  charged,  or  is  necessarily  implied 
in  following  the  language  of  the  statute,  an  accusation  for  a 
statutory  crime  in  the  words  of  the  statute  is  sufficient. 

But,  often  such  a  description  is  not  of  itself  sufficiently 
minute  and  specific.  The  true  intent  and  meaning,  rather  than 
the  exact  words,  are  to  be  followed.  The  use  of  the  identical 
statutory  language  is  not  necessarily  sufficient  to  set  forth  the 
facts  which  constitute  the  crime  with  certainty  and  definite- 
ness,  so  that  the  respondent  may  plead  the  judgment  rendered 
in  bar  of  any  subsequent  prosecution  for  the  same  offense.  In 
such  a  case,  if  the  statutory  language  will  not  satisfy  this 
requirement,  then  a  more  particular  statement  must  be  made.'" 

If  there  are  details  or  methods  of  committing  the  crime, 
if  the  crime  may  be  committed  in  a  variety  of  ways,  then  the 
indictment  should  specify  in  what  way,  by  what  means,  or  by 
what  instrument,  the  crime  was  committed.'^ 


TsState  V.  Jones,  33  Vt.  443. 

79State  V.  Jones.  33  Vt.  443  (444) ; 
State  V.  Cook,  38  Vt.  437;  State 
T.  Daley,  41  Vt.  564;  State  v. 
Matthews,  42  Vt.  542;  State  v. 
Clark,  44  Vt.  636;  State  v.  Ben- 
jamin, 49  Vt.  101;  State  v.  Hig- 
gins.  53  Vt.  191;  State  v.  Pratt, 
54  Vt.  484;  State  v.  Clancy,  56 
Vt.  698;  State  v.  Miller,  60  Vt. 
90;  State  v.  Hanlon,  62  Vt.  334; 
State  V.  Msk,  66  Vt.  434;  State 
V.  McMillan,  69  Vt.  105;  State 
V.  Corcoran,  73  Vt.  404. 


A  criminal  accusation  for  a 
statutory  crime  is  sufficient 
when  it  follows  the  language  of 
the  statute,  if  every  fact  neces- 
sary to  constitute  the  offense  is 
alleged  or  is  necessarily  im- 
plied, in  following  the  statutory 
language.  If  it  is  not,  how- 
ever, greater  particularity  must 
1)6  us^'.  State  V.  Bannister,  79 
Vt.  524  (526). 

soState  V.  Corcoran,  73  Vt.  404; 

siState  V.  Fiske,  66  Vt.  434  (438). 
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But  words  in  a  statute  are  to  be  given  their  ordinary 
natural  meaning,  rather  than  some  strained,  unnatural  con- 
struction. 


§  135.  Negativing  exceptions  and  provisos.*^ — A  proviso 
or  exception  in  a  statute  which  creates  an  offense,  must  be 
negatived  in  pleading  when  it  is  descriptive  of  the  offense, 
and  constitutes  a  part  of  it;^'  but  when  there  are  several 
species  of  the  same  general  crime,  with  more  or  fewer  circum- 
stances of  aggravation,  and  they  are  subject  to  a  gradation  of 
punishments,  it  is  not  necessary  to  negative  in  pleading  such 
circumstances  of  aggravation.  It  is  enough  to  set  out  the  facts 
which  constitute  the  mitigated  offense,  without  alleging  those 
circumstances  which  would  aggravate  it  if  they  existed;  and, 
if  such  facts  of  aggravation  are  alleged,  they  need  not  be 
proved  to  convict  of  the  lesser  offense.** 

When  an  exception  is  contained  in  some  separate  section 
of  the  statute,  or  in  a  proviso,  or  in  some  part  distinct  from 
the  enacting  clause,'"  it  is  usually  a  matter  of  defense  and  need 
not  be  alleged  in  pleading;  but  if  it  is  contained  in  the  body 


82A  proviso  is  a  distinct,  separate 
clause  in  a  statute,  added  to 
the  description  and  not  con- 
tained in  it. 

$3Ezceptions  in  a  statute  must  be 
negatived  in  pleading  only 
when  they  are  descriptive  of 
the  offense,  or  define  it;  but 
when  they  afford  merely  matter 
of  excuse,  and  do  not  define 
nor  qualify  the  offense  created 
by  the  enacting  clause,  they 
need  not  be  negatived  in  the 
accusation. 

State  V.  Btitler,  17  Vt.  145 
State  v.  Barker,  18  Vt.  195 
State  V.  Stokes,  54  Vt.  179 
Becker  v.  State,  8  Oh.  St.  391 
Com.  V.  Hart,  11  Cush.  130 
Com.  V.  Gagner,  10  L.  E.  A, 
(Mass.)  442;  State  v.  Abbey 
39  Vt.  60;  State  v.  Hodgdon 
41  Vt.  139;  State  v.  Norton,  45 


Vt.  258  (861);  State  v.  McCaf- 
frey, 69  Vt.  85;  State  v.  Bevins, 
70  Vt.  574;  State  v.  Smith,  61 
Vt.  846;  State  v.  Stevenson,  68 
Vt.  529;  State  v.  Eldxidgc,  71 
Vt.  374;  State  v.  Paige,  78  Vt. 
286. 

8*State  V.  Ambler,  56  Vt.   672. 

ssThe  enacting  clause  is  that  part 
of  the  statute  which  defines 
the  thing  commanded  or  pro- 
hibited; and  an  exception  is 
contained  therein  when  it 
forms  a  substantial  part  of 
the  definition  or  description  of 
such  thing,  or  of  the  person, 
or  class  of  persons  concerned, 
so  that  one  part  cannot  be 
read  to  make  complete  sense 
without  the  other  part. 
See  State  v.  Barker,  18  Vt. 
195;  State  v.  Abbey,  29  Vt.  60; 
State  V.  Stokes,  54  Vt.  179. 
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of  the  enacting  clause,  or  is  in  the  nature  of  a  condition  prece- 
dent, then  it  must  be  alleged. 

§  136.  Crimes  against  municipal  ordinances. — A  com- 
plaint upon  a  municipal  ordinance  must  set  out  the  ordinance 
in  full,  and  allege  facts  showing  its  regular  and  legal  adop- 
tion.*' 


§  137.  Statutory  forms  of  accusation. — The  constitution 
does  not  forbid  the  legislature  to  improve  on  common  law 
methods  of  procedure,  even  in  criminal  matters;  but,  unless 
some  constitutional  right  is  invaded,  the  ancient  forms  of 
charging  crime  may  be  shortened  and  simplified,  and  special 
forms  of  setting  forth  common  law  offenses  may  lawfully  be 
enacted.*^ 

But  the  legislature  cannot,  by  attempting  to  simplify  a 
form  of  criminal  charge,  so  reduce  its  statements  that  it  shall 
not  apprize  the  respondent  of  the  cause  and  nature  of  the 
accusation  against  him.'' 

The  most  notable  of  legislative  attempts  to  simplify  ancient 
forms  are  the  forms  of  indictment  for  perjury.  An  accusation 
following  such  a  statutory  form  is  sufficient,  if  it  complies  with 
the  constitutional  requirements.'* 


ssState  V.   Soragan,  40  Vt.   450; 

Winooski  v.  Gokey,  49  Vt.  282; 

State   V.    Cruiekshank,    71   Vt. 

94;   State  v.  Bosworth,  74  Vt. 

315. 
87State  V.  Hodgson,  66  Vt.   134; 

State  V.  McGaflfrey.  69  Vt.  85; 

State   V.   Noakes,   70  Vt.   247; 

State  V.  Eowell,  70  Vt.  405;  see 

P.  S.  Sees.  2368  and  6266  (50), 

(51),    (52). 
ssstate   V.    Camley,    67   Vt.    322; 

State   V.    Eowell,    70   Vt.    405; 

State  V.  Eowell,  72  Vt.  28. 

Legislative    averments    do   not 

relieve    the    pleader    from    the 

duty  of  stating  the   substance 

of  the  charge  with  common  law 

certainty. 


State  V.  Smith,  63  Vt.  201; 
State  V.  Baker,  64  Vt.  355; 
State  V.  Dow,  74  Vt.  119. 
soif  it  sets  forth  that  the  re- 
spondent has  committed  the 
crime  of  perjury  by  giving  the 
testimony  alleged  in  the  in- 
dictment, before  a  tribunal  of 
competent  jurisdiction,  at  a 
certain  time  and  place,  in  a 
certain  specified  cause,  and 
that  such  testimony  was  ma- 
terial to  an  issue  then  and 
there  tried,  it  is  sufficient  under 
the  constitution  and  the  stat- 
utes; so  that  it  is  not  neces- 
sary to  allege  that  the  respon- 
dent was  legally  sworn,  that 
his    testimony   was    false,    nor 
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§  138.  Amendment  of  accusations. — By  the  rules  of  the 
eommon  law  the  body  of  an  indictment  cannot  be  amended, 
except  by  the  grand  jury  which  presented  it;*"  and  since  a 
grand  jury  is  usually  discharged,  immediately  upon  returning 
its  indictments,  an  error  of  substance  in  an  indictment  is  neces- 
sarily fatal,  if  properly  challenged. 

But  an  information,"^  being  presented  by  a  person  holding 
a  continuing  ofQce,  may  be  amended  both  as  to  form  and  sub- 
stance, by  the  original  informing  officer,  or  by  his  successor. 

By  force  of  our  statutes,  however,  the  omission  or  mis- 
statement of  certain  mentioned  words  and  phrases;  the  omis- 
sion of  the  date  of  the  offense,  when  time  is  not  of  its  essence ; 
the  statement  of  such  date  imperfectly,  or  as  upon  a  future  or 
impossible  day;  and  the  lack  of  a  proper  venue,  when  the 


that  he  wilfully  testified  false- 
ly. It  is  enough  to  allege  that 
he  oominitted  perjury,  which 
includes  these  omitted  allega- 
tions. See  P.  S.  Sec.  6266 
(50),  (51),  (53). 
soState  V.  Stokes,  54  Vt.  179; 
State  V.  White,  64  Vt.  373; 
State  V.  Wheeler,  64  Vt.  569; 
State  V.  Brown,  72  Vt.  410 
(413). 

At  common  law  the  body  of 
an  indictment  cannot  be  amend- 
ed, except  by  the  grand  jury 
which  presented  it.  See  State 
V.  White,  64  Vt.  373  (373), 
citing  Eex  v.  Wilkes,  4  Burrow, 
2527  (2569).  Since  a  grand 
jury  is  ordinarily  discharged, 
immediately  after  returning  its 
indictments,  such  an  amend- 
ment becomes  impossible  at  any 
time  after  a  defect  would  prob- 
ably be  discovered;  and  the 
right  to  amend  therefore  rests 
entirely  upon  our  statutes. 
These  have  not  changed  the 
common  law  rule  as  to  the 
amendment  of  indictments  in 
matters  of  substance,  but  only 
as    to    variances    not    material, 


nor  prejudicial  to  the  respond- 
ent. See  P.  S.  Sec.  2273;  State 
V.  Casavant,  64  Vt.  405.  Nor 
can  a  complaint  be  amended  as 
to  a  matter  of  substance,  ex- 
cept when  the  informing  officer, 
who  presented  it,  is  also  the 
official  prosecuting  officer  at  the 
time  when  he  asks  leave  to 
amend.  State  v.  Wheeler,  64 
Vt.  569.  Thus:  a  grand  juror's 
complaint  may  be  amended  in 
the  justice's  court,  where  he  is 
prosecutor,  but  not  in  the  coun- 
ty court,  where  the  State's  at- 
torney has  control  of  the  case; 
while  a  State's  attorney's  com- 
plaint, presented  before  a  jus- 
tice or  city  court,  may  be 
amended  as  to  a  matter  of  sub- 
stance in  the  county  court,  af- 
ter an  appeal,  so  long  as  the 
prosecution  is  controlled  by 
him.  See  State  v.  Sutton,  65 
Vt.  439  (441);  State  v.  Brown, 
72  Vt.  4lt). 
siState  V.  Murphy,  55  Vt.  547; 
State  V.  White,  64  Vt.  372; 
State  V.  Meacham,  67  Vt.  707; 
State  V.  Hubbard,  71  Vt.  405; 


State  V.  Barrel!,  75  Vt.  202; 
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court  appears  to  have  jurisdiction,  are  not  valid  objection  to 
a  written  accusation;  while,  under  certain  restrictions,  the 
name  or  description  of  a  place,  or  of  the  owner  of  the  prop- 
erty in  question,  the  christian  name  or  the  surname  of  a  per- 
son, or  the  name  or  description  of  any  matter  or  thing  what- 
soever, may  be  amended  in  the  discretion  of  the  court.*^ 

Objection  to  an  accusation  for  a  formal  defect  apparent 
upon  its  face,  must  be  taken  by  demurrer  or  motion  to  quash, 
before  the  jury  are  sworn;  and  the  court  may  then  cause  the 
accusation  to  be  amended  forthwith.*^ 

A  formal  defect"*  is  one  that  does  not  affect  the  merits  of 
the  cause,  nor  the  evidence  necessary  to  be  given  to  maintain 
the  charge  of  crime. 


§  1 139.  Conclusions  of  written  accusations. — The  Vermont 
constitution  requires  that  all  prosecutions  shall  commence  "By 
the  authority  of  the  State  of  Vermont,"  and  that  all  indict- 
ments shall  eonclude"^  "against  the  peace  and  dignity  of  the 
State." 

Written  accusations  for  offenses  which  are  made  punish- 
able by  statute,  usually  end  also  with  the  words  "contrary  to 
to  the  [form,  force'"  and  effect  of  the]  statute,  and  against 
the  peace,"  etc.  If  the  offense  is  one  which  exists  solely  by 
reason  of  the  common  law,  such  reference  to  the  statute  should 
be  omitted;  while  if  the  offense  is  created  by  an  ordinance,  or 
by-law,  of  some  municipal  corporation,  the  written  accusation 


92P.  S.  Sees.  2273,  2273;  State  v. 

Casavant,  64  Vt.  405;  State  v. 

Wheeler,  64  Vt.   569. 
sap.  S.  Sees.  2263  to  2373;  State 

V.  Donovan,  75  Vt.  308. 
»*State    V.    Arnold,    50    Vt.    731 

(734);  State  v.  Murphy,  55  Vt. 

547;   State  v.   Amidon,   58   Vt. 

534;   see  State  v.   Wheeler,  64 

Vt.  569. 


95This  does  not  neeessarily  re- 
quire that  every  eount  in  an 
indictment  shall  so  eonelude,  if 
the  last  one  does.  State  v. 
Amidon,   58   Vt.   524. 

»6These  words,  or  some  of  them, 
are  often  omitted.  See  State 
V.  Newton,  42  Vt.  537  (538); 
P.  8.  Sec.  2272. 
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may  safely  conclude  "contrary  to  the  said  ordinance"  of  the 

[City]  of ,  and  to  the  [form  of  the]  statute  in  such  case 

made  and  provided,  and  against  the  peace  and  dignity  of  the 
State." 


§  140,  Joinder  of  respondents. — ^When  two  or  more  per- 
sons have  jointly  committed  the  same  crime,  they  may  be 
prosecuted  for  it  in  the  same  written  accusation ;  and  different 
counts  may  charge  the  same  crime  in  different  phases  or  ways ; 
but  when  two  or  more  respondents  have  been  jointly  prose- 
cuted for  a  felony,  punishable  by  death  or  by  imprisonment 
in  the  state  prison  for  a  term  exceeding  five  years,  any  respon- 
dent so  requesting,  must  be  tried  separately;"'  in  other  cases 
respondents  jointly  indicted,  may  be  tried  separately  or  jointly 
in  the  discretion  of  the  court,  except  that  this  provision 
does  not  apply  to  a  trial  for  conspiracy."* 

§141.  Joinder  of  crimes. — ^Different  crimes  are  sometimes 
said  to  be  of  the  same  nature,  but  of  different  degrees  or 
grades. 

Thus:  murder,  manslaughter,  assault  with  intent  to  mur- 
der, assault  with  intent  to  kill,  and  common  assault,  are  all 
crimes  of  the  same  general  nature,  but  of  varyifig  degrees  of 
guilt.  So,  too,  robbery  includes  larceny;  grand  larceny 
includes  petit  larceny;  forgery  includes  cheating;  and  upon 
an  indictment  for  one  of  the  higher  of  these  crimes,  without 
any  special  charge  in  writing  of  the  minor  offense,  the  respon- 
dent may  yet  be  convicted  of  such  lower  crime,^""  though  only 
a  misdemeanor. 


»7State  V.  Soragan,  40  Vt.  450; 
State  V.  Cruiekshank,  71  Vt. 
94;  State  v.  Bosworth,  74  Vt. 
315. 

Or  at  least  the  accusation 
should  allege  that  the  ordi- 
nance has  been  adopted  and 
was  in  force  at  the  time. 

»8P.   S.  See.  2217. 

»9But  if  the  crime  is  several  in  its 
nature,    so   that    two    or   more 


persons  cannot  commit  it,  there 
can  be  no  joinder  of  offenders. 
ittoState  V.  McLean,  1  Aik.  313; 
State  V.  Coy,  2  Aik.  181;  State 
V.  Scott,  24  Vt.  127;  State  v. 
Hall,  25  Vt.  247;  State  v.  Peck, 
32  Vt.  172;  State  v.  Reed,  40 
Vt.  603;  State  v.  Smith,  43  Vt. 
324;  State  v.  Taylor,  70  Vt.  1; 
State  V.  Wilson,  74  Vt.  323. 
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So,  too,  arson  of  a  building  adjoining  a  dwelling-house 
includes  the  crime  of  burning  an  outbuilding  not  so  adjoin- 
ing ;  and,  in  general,  when  there  is  a  lesser  crime,  made  up  of 
a  part  of  the  facts  alleged  in  an  indictment  for  a  graver  ofiEense, 
a  conviction  may  be  had  upon  proof  of  the  lesser  crime,  though 
the  additional  facts  stated  in  the  written  accusation,  which 
would  make  out  the  higher  crime,  are  not  proved.^"^ 

Not  only  are  different  crimes  of  the  same  nature  construc- 
tively included  in  a  single  charge  of  higher  crime,  but  they 
may  be  stated  separately  in  different  counts,  each  setting 
forth  its  particular  offense  with  proper  certainty,  as  tho  the 
written  accusation  contained  no  other  charge  of  crime. 

Still  further,  several  distinct  felonies  of  the  same  nature, 
not  necessarily  arising  from  the  same  transaction,  may  be 
joined  in  the  same  accusation  against  the  same  respondent; 
each  separate  crime  being  set  forth  in  a  separate  count  ;^** 


loiState  V.  Downer,  8  Vt.  434 
State  V.  BuTt,  35  Vt.  373 
State  V.  Carpenter,  54  Vt.  551 
State  v.  Thornton,  56  Vt.  35. 

io2Count3    in    an    accusation    for 
two  or  more  separate  and  dis- 
tinct offenses  of  the  same  kind 
and  subject  to  the  same  punish- 
ment may  properly  be  joined, 
so   that   no   advantage  thereof 
can   be   taken  by   demurrer  or 
motion  to  quash. 
State   V.  Smalley,  50  Vt.   736 
State  V.  Lockwood,  58  Vt.  378 
State  V.   Stewart,   59   Vt.   273 
State    V.    Darling,    77    Vt.    67 
(70). 

Whether  a  respondent  shall  be 
tried  for  two  distinct  but  con- 
sistent offenses  at  once,  before 
the  same  jury,  or  whether  the 
State  shall  be  required  to  elect 
upon  which  charge  to  rely,  and 
if  so  at  what  stage  of  the  trial, 
are  matters  within  the  discre- 
tion of  the  trial  court. 
Pointer  v.  U.  S.,  151  U.  S.  396 
Carlton  v.   Com.,  5  Mete.   532 
Josslyn  V.  Com.,  6  Mete.  236 


Com.  V.  Costello,  180  Mass. 
358;  Com.  v.  Leach,  156  Mass. 
99. 

As  to  the  election  of  occasions 
in  prosecutions  for  crime,  see 
State  V.  Smith,  22  Vt.  74 
State  V.  Bridgman,  49  Vt.  202 
State  V.  Barr,  78  Vt.  97  (100) 
State  V.  Willett,  78  Vt.  157 
(159). 

But  it  is  error  to  try  a  respon- 
dent for  more  than  one  incon- 
sistent offense  in  the  same  pro- 
ceeding and  before  the  same 
jury. 

State  V.  Smalley,  50  Vt.  736; 
People  V.  Liscomb,  19  Am.  Eep. 
207;  Gilbert  v.  State;  65  Ga. 
449;  "West  v.  People,  137  111. 
189;  People  v.  Keefer,  97  Mich. 
15;  People  v.  Eohrer,  100  Mich. 
126;  Bass  V.  State,  63  Ala.  108; 
State  V.  Reel,  80  N.  C.  442; 
State  V.  Scott,  15  S.  C.  434; 
State  v.  Woodard,  38  S.  C.  353; 
Ball  V.  State,  48  Ark.  94;  State 
V.  Skinner,  8  Pac.  Eep.  420; 
State  V.  Crimmins,  2  Pac.  Eep. 
574. 
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but  when  several  distinct  offenses,  not  being  mere  variations 
of  the  same  offense,  are  thus  charged  in  the  same  accusation, 
the  trial  court,  upon  application  by  the  respondent,  usually 
compels  the  prosecution  to  elect  upon  which  distinct  crime 
it  will  proceed  to  trial;  and  the  choice  of  one  such  offense 
for  trial  is  practically  an  abandonment  of  the  others. 

§  142.  Joinder  of  counts;  repugnancy. — A  criminal 
pleader  may  set  forth  the  offense,  with  which  he  seeks  to 
charge  the  respondent,  in  all  the  various  ways  necessary  to 
meet  a  possible  variation  in  the  proof;  and  a  written  accusa- 
tion is  not  defective  for  that  reason.^"'  The  court,  however, 
has  discretion  to  protect  the  respondent's  rights  by  requiring 
the  prosecution  to  elect  on  what  counts  the  trial  shall  be  had. 

Each  count  of  a  written  accusation  must  be  complete  and 
perfect  in  itself,  setting  forth  all  the  facts  necessary  to  con- 
stitute a  charge  of  the  crime  intended. 

If  the  material  allegations  in  the  same  count  contradict 
each  other,  the  count  is  bad  for  that  reason."* 

§  143.  Duplicity  in  criminal  pleading. — An  accusation  is 
fatally  defective,^"^  unless  it  can  be  amended,  when  it  charges 
in  one  and  the  same  count  two  separate  and  distinct  crimes, 
tho  they  may  be  of  the  same  nature;  except,  as  elsewhere"" 
mentioned,  that  two  crimes  of  like  nature,  but  of  different 
degrees,  may  be  constructively  alleged  in  the  same  count. 

Duplicity  most  often  occurs  in  charging  the  commission 
of  a  crime  under  a  statute  which  in  one  clause  or  sentence 
forbids  the  doing  of  certain  acts  which  are  usually  varieties 

losgtate   V.   Hooker,   17  Vt.   658;  Duplicity     in     an     accusation 

State   V.   Smalley,   50  Vt.   736;  must  be  taken  advantage  of  by 

State  V.  Thornton,  56  Vt.  35;  a  demurrer,  and  not  by  motion 

State   V.    Stewart,    59   Vt.    373  in  arrest. 

(384) ;   State  v.  Ward,  61  Vt.  State  v.  Johnson,  3  Hill  (S.  C.) 

153   (194).  1;    People   v.    Garnett,   39   Cal. 

i04See  1  Bish.   Or.  Pro.,  pp.  489-  623;  KiUburn  v.  State,  9  Conn. 

493;  560;    State   v.   Stevens,   81   Vt. 

losgtate  V.  Walworth,  58  Vt.  503;  454;    State   v.   Manley,   83   Vt 

State  v.  Haven,  59  Vt.  399.  556. 
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of  the  same  wrongdoing;  as  "killing,  wounding,"'  maiming 
and  disfiguring,"  "selling  and  offering  to  sell,"  "signing"  and 
"causing""^  to  be  issued  and  used,  "exposing,"  and  "deposit- 
ing.""^ In  charging  such  crimes,  care  should  be  taken  not 
to  charge  more  than  one  crime  in  the  same  count."" 

But  different  separate  acts,  all  leading  up  to  and  constitut- 
ing one  single  crime,  may  be  alleged  in  a  single  count,  without 
making  it  fatally  double.'^" 

So,  too,  a  statement  of  the  means  or  method  by  which  the 
respondent  committed  the  crime  charged,  does  not  produce 
duplicity,  tho  such  means  may  constitute  a  distinct  crime. ^^^ 

§  144.  Minute  of  presentment. — ^Whenever  any  com- 
plaint, information  or  indictment  is  exhibited  to  a  magistrate 
or  clerk  of  a  court,  such  person  must,  at  the  very  time,  make 
upon  the  paper  a  minute  in  writing,  under  his  official  signa- 
ture, of  the  day,  month  and  year  when  such  paper  was  so 
exhibited  to  him.^^^ 


145.    The  Warrant. — The  warrant  is  the  usual  original 
criminal  process,  and  issues  as  a  matter  of  course^^^  upon  filing 


106P.   S.  See.   5815. 

IOTP.  S.  Sec.  5787;  State  v.  Haven, 

59  Vt    399. 
108P.   S."  See's.   5701,    5854,    5815; 

State    V.    Pratt,    54    Vt.    484; 

State  V.  Labounty,  63  Vt.  374. 
lo^An  accusation  is  not  bad  for 

duplicity  tho,  in  a  single  count, 

it  alleges  a  single  criminal  act 

committed    to    the    injury    of 

more   than   one  person,   animal 

or  object. 

Com.  V.  O'Brien,  107  Mass.  208. 

Ben.  V.  State,  22  Ala.  9;  State 

V.  Stevens,  81  Vt.  454. 
""State   V.    Morton,    27    Vt.    310 

(314);   State  v.  Matthews,  42. 

Vt.  542. 
instate  V.  Ferry,  61  Vt.  624. 
"2P.  S.  Sees.  2354  to  3356;  State 

Treas.  v.  Cook,  6  Vt.  282;  State 


V.  Bartlett,  11  Vt.  650;  Mont- 
pelier  v.  Andrews,  16  Vt.  604 
Pollard  v.  Wilder,  17  Vt.  48 
Wheelock  v.  Sears,  19  Vt.  559 
State  V.  Perkins,  58  Vt.  722 
Brighton  v.  Kelsey,  77  Vt.  258 

The  entry  "filed  this day  of 

19 — , "when  actually  made 

and  signed  at  the  time  of  ex- 
hibiting, is  a  sufficient  com- 
pliance with  the  statute. 
State  V.  Brainerd,  57  Vt.  369. 
A  more  complete  minute  is 
usually  in  this  form:  "The 
foregoing  [complaint]  was  ex- 
hibited  to   me    this day   of 

19 — .     (Signature)    Jus'tice 

of   the   Peace."     See    $§    108, 
109,  110,  319,  notes  55,  56: 
"sEe  Durant,  60  Vt.   176   (180); 
State  V.  Drown,  85  Vt.  233. 
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a  proper  accusation  with  the  proper  judicial  officer;  whose 
action  in  this  respect  is  ministerial  and  not  judicial.^^* 

The  warrant  is  issued,  or  delivered,  to  the  sheriff,  or  other 
proper  officer  of  the  court.^^°  He  serves  it  by  arresting  the 
person  named,  reads  to  him  the  paper,  keeps  him  safely,  and 
brings  him  before  the  court.^^®  Upon  the  back  of  the  warrant 
the  officer  writes  what  he  has  been  doing  under  its  authority, 
and  signs  it.    This  is  his  "return  of  service." 

The  accused  is  then  under  control  of  the  court.  He  is 
entitled,  at  a  date  as  early  as  practicable,  to  have  the  question 
of  his  guilt  or  innocence  determined,  so  far  as  that  court  can 
do  it.  In  the  meantime,  unless  committed  for  a  capital  offense, 
when  the  proof  is  evident  or  the  presumption  great,^^^  he  is 
entitled  to  go  at  large,  if  some  responsible  person  will  engage 
to  pay  a  reasonable  sum  of  money  if  the  accused  does  not 
return  when  called.  Such  going  at  large  is  said  to  be  "on 
bail.""« 


"*A  warrant  need  not  describe 
the  crime  with  particularity,  a 
general  description  being  all 
that  the  statute  requires;  but 
it  must  not  misdescribe  it.  Its 
purpose  is  to  bring  the  accused 
person  into  court,  to  answer 
there  to  whatever  stands 
charged  against  him. 
Ee  Durant,  60  Vt.  176  (183); 
Be  Thayer,  69  Vt.  316;  Ee 
Eogers,  75  Vt.  329. 

ii5At  common  law  a  peace  officer 
has  the  right  to  arrest  without 
a  warrant  any  one  whom  he  has 
reasonable  or  probable  ground 
to  suspect  of  having  committed 
a  felony,  tho  the  arrested  per- 
son were  entirely  innocent,  and 
even  tho  no  such  felony  had  in 
fact  been  committed. 
Samuel  v.  Payne,  1  Dougl.  359; 
Beekwith  v.  Philby,  6  B.  &  C. 
635;  Eohau  v.  Sawin,  5  Cush. 
381;  State  v.  Shaw,  73  Vt.  149; 

Price  V.  Tehan, Conn. ; 

79  Atl.  68   (70). 

At  common  law  this  right  does 

not   extend   to    suspected   mis- 


demeanors, but  modern  statutes 
often  regulate  such  matters 
and  change  the  rule.  See  Acts 
1910,  No.  91. 

116A  plea  in  abatement  for  de- 
fective service  cannot  be  sus- 
tained. The  court  has  juris- 
diction of  the  person,  though 
the  service  may  be  irregular. 
State  V.  Clark,  44  Vt.  636;  Ee 
Durant,  60  Vt.  176. 

iiTVt.  Const.,  Ch.  2,  Sec.  33. 

iisAt  common  law  every  person 
indicted  for  treason  or  felony 
could  be  bailed,  until  convicted. 
In  lesser  offenses  he  was  bail- 
able until  judgment,  unless  it 
was  forbidden  by  special  stat- 
ute. Between  conviction  and 
judgment  the  court  would  not 
bail  the  offender  without  the 
prosecutor's  consent.  No  per- 
son in  execution  on  a  judgment, 
or  after  conviction  for  any  of- 
fense, can  at  common  law  be 
bailed. 

2  Hal«  P.  C.  127,  129;  1  Chitty 
Grim.  Law,  p.  93 ;  In  re  ComoUi, 
78  Vt.  337  (340). 
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Bail  may  be  taken  upon  an  adjournment  from  day  to  day, 
or  from  term  to  term,  or  both;  upon  an  appeaP^*  from  one 
court  to  another ;  and  also  when  the  accused  is  ordered  to  find 
sureties  to  await  the  action  of  the  grand  jury,  or  to  answer  the 
charge  in  a  higher  court. 

§  146.  Releasing  on  bail, — Releasing  on  bail  is  simply 
the  substitution  of  a  responsible  private  person,  presumably  a 
friend  of  the  prisoner,  for  the  officer  as  the  prisoner's  keeper. 
The  surety  is  said  to  have  the  principal  "upon  a  string,"  and 
may  draw  him  in  at  pleasure.  At  any  time  he  is  entitled  to 
a  bail  piece  and  warrant,^^"  the  latter  available  throughout 
this  State,  for  the  arrest  of  the  principal  and  his  delivery  to 
the  jailor  within  the  jail.  The  bail  piece  is  written  evidence 
of  that  right,  which  extends  into  all  countries,  unless  limited 
by  local  law,  for  the  surety  to  take  the  principal  wherever  he 
may  find  him,^^^  and  bring  him  back  to  the  place  wherfe  the 
charge  is  pending.^^^ 


iioAfter  conviction,  judgment  and 
even  after  sentence,  Vermont 
county  courts  have  discretion- 
ary power  to  admit  a  respon- 
dent to  bail,  pending  the  deci- 
sion of  the  Supreme  Court  on 
his  exceptions;  but  he  has  no 
strict  legal  right  to  be  so  ad- 
mitted. 

Eex  V.  Wilkes,  4  Burr.  3527; 
Acts  1841,  No.  11;  Const.  Ch.  2, 
Sec.  33;  P.  S.  Sees.  2322  to 
2325;  In  re  ComoUi,  78  Vt. 
337  (340). 

i2op.  8.  Sees.  2064  to  2073,  6266 
(43),    (43),    (45),    (46). 

i2iWhen  bail  is  given,  the  princi- 
pal is  regarded  as  delivered  into 
the  custody  of  his  sureties. 
Their  dominion  is  a  continua- 
tion of  the  original  imprison- 
ment. Whenever  they  choose 
to  do  so,  they  may  seize  him 
and  deliver  him  up  in  their 
discharge;  and,  if  that  cannot 
be  done  at  once,  they  may  im- 
prison him  for  safe  keeping 
until    it    can    be    done.      They 


may  exercise  their  rights  in 
person  or  by  agent.  They  may 
pursue  him  into  another  State, 
may  arrest  him  on  Sunday, 
and,  if  necessary,  may  break 
and  enter  his  house  for  the 
purpose  of  taking  him.  The 
seizure  is  not  made  by  virtue  of 
new  process,  and  none  is  need- 
ed. It  is  likened  to  the  re-ar- 
rest by  the  sheriff  of  an  escap- 
ing prisoner.  The  rights  of 
bail  in  civil  and  in  criminal 
cases  are  the  same. 
Anonymous,  6  Mod.  231;  Teller 
V.  Taintor,  16|  Wallace  366; 
Cosgrove  v.  Winnie,  174  U.  S. 
64;  State  v.  Dwyer,  70  Vt.  96 
(98),  by  Tyler,  J.  An  infant 
may  not  become  bail,  but  the 
contract  is  voidable  merely  and 
may  be  ratified  after  he  be- 
comes of  age. 

Patehin  v.  Cromack,  13  Vt.  330 
(337);  Eeed  v.  Lane,  61  Vt.  481. 
i22ln  an  ordinary  civil  cause  the 
surety  must  deliver  up  the  prin- 
cipal in  open  court,  P.  S.  Sees. 
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Bail  in  this  State  is  taken  by  recognizance,  the  highest 
degree  of  contract  known  to  the  law,  made  by  appearing  per- 
sonally before  a  court  of  record,  and  there  acknowledging  in 
open  court,  or  before  a  judge  or  clerk,  an  indebtedness  to  the 
treasurer  of  the  State,  or  other  proper  ofScer,  upon  terms  which 
are  then  reduced  to  writing  and  placed  on  record  by  the 
court."^ 

Notwithstanding  that  the  capias,  or  warrant,  only  com- 
mands the  sheriff  to  arrest  the  respondent  and  have  him  before 
the  court,  yet  the  respondent  remains  in  the  sheriff's  custody 
until  he  has  bail;  and  if  he  gets  no  bail,  the  law  makes  it  the 
sheriff's  duty  to  commit  him  to  jail,  which  he  may  do  upon  the 
warrant,  and  such  fact  should  be  stated  in  the  sheriff's 
return.^^* 


§  147.    Methods  of  admitting  prisoners  to  bail. — If  the 

county  court  were  in  session  all  the  time,  no  single  officer 
thereof  would  need  to  possess  this  power,  which  is  limited 
strictly  to  the  instances  described  in  the  statutes.  In  criminal 
matters  the  essential  facts  which  give  jurisdiction  to  a  single 
.judge  are  these  :^^^  (1)  The  prisoner  must  be  charged  with  a 
crime  not  capital;  and  (2)  actually  in  lawful  confinement  upon 
such  charge;  (3)  under  one  of  the  following  conditions:  (a) 
committed  to  jail  for  trial  in  county  court;  or  (b)  committed 
to  jail  for  omitting  to  give  bail,  on  appeal  from  a  conviction 
before  a  justice,  municipal  or  city  court;  or  (c)  committed  to 


3069  to  2070,  or  to  the  officer 
holding  the  execution,  if  he  will 
be  exonerated  from  his  contract 
of  suretyship;  but  in  a  criminal 
or  bastardy  cause,  he  may  sur- 
render the  principal  into  jail, 
as  the  statute  provides. 
P.  S.  Sees.  3071  to  3073,  3391 
to  2395;  Converse  v.  Wash- 
burn, 43  Vt.  129  (132);  Darling 
V.  Cutting,  57  Vt.  218. 
If  the  bail  would  secure  him- 
self against  his  liability,  and 
some  friend  of  the  defendant 
offers  to  put  up  money  to  that 


end,  the  bail  should  see  to  it 

that   the   writing   he   gives,   if 

any,    is    co-extensive    with    his 

own  liability. 

Schlarman    v.    Kelley,    74    Vt. 

163. 

i23See  §§  147  to  149. 

i2*Kent  V.  Miles,  68  Vt.  48;  State 
V.  Shaw,  73  Vt.  149  (161). 
But  criminal  warrants,  as  well 
as  writs  of  capias,  often  com- 
mand "and  him  safely  keep,  so 
that  you  have  him,"  etc. 

12BP.  s."  Sees.  3388  to  3390;  Acts 
1910,  No.  93. 
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the  custody  of  the  sheriff  (who  may  commit  to  jail  for  safe 
keeping)  upon  conviction  of  a  bailable  offense,  in  the  county 
court,  when  the  cause  has  been  passed  to  the  supreme  court.^^° 

In  these  cases,  under  our  practice,  no  papers  are  signed 
by  anyone  except  by  a  superior  judge,  an  assistant  judge,  or 
the  clerk  of  the  court.  The  prisoner  and  his  surety  come 
personally  into  the  presence  of  such  a  judge  or  of  the  clerk, 
who  usually  repeats  to  them  a  form  of  words,  signifying  that 
they  bind  themselves  to  pay  a  certain  sum,  unless  the  prisoner 
personally  appears  in  court  to  answer  to  the  charge  on  which 
he  is  imprisoned.  When  they  acknowledge  this  by  word  of 
mouth  before  such  judge  or  clerk,  they  become  bound  by  the 
highest  order  of  contract  known  to  the  law.  But  the  judge 
must  reduce  it  to  writing  (or  get  some  one  else  to  do  so),  and 
the  law  is  strict  concerning  the  language  to  be  used.  The 
record  of  recognizance  must  state  every  fact  essential  to  show 
that  the  judge  had  jurisdiction  to  take  the  same.^^°  Just  how 
completely  this  must  be,  or  in  what  detail,  may  not  be 
always  certain.  The  paper  writing,  so  drawn  up  and  signed 
by  a  judge  must  be  returned  by  him  before  the  next  term  of 
court  to  the  county  clerk,  who  will  record  it.^^' 

Upon  taking  bail  the  judge  signs  an  order  to  the  jailor 
to  release  the  prisoner.  So,  also,  when  the  grand  jury  return 
a  billi"  as  "not  found." 

§  148.    Criminal  recognizance  ;^^^  general  form. 

Be  it  remembered,  that,  at ,  in  the  county  of ,  in 

the  State  of  Vermont,  on  the day^°  of ,  in  the  year  of 

our  Lord  one  thousand  nine  hundred ,  before ,  a  judge 

of  the  county  court  for  said  county  of ,  personally  appeared 

,  of in    [the]    [said]    county  of as  principal,  and 

,  of ,  in  [the]   [said]  county  of ,  as  suret[y]ies,  and 

i26State  V.  Lamoine,  53  Vt.  568.  State  Treasurer,  to  whom  near- 
i2''P.  8.  See.  2389:  Acts  1908,  No.  ly  all  such  recognizances  are 
66;  Acts  1910,  No.  93.  The  taken.  If  one  should  be  re- 
form for  a  release  from  custody  quired  to  a  county,  town  or  vil- 
is  State  blank  No.  337,  to  be  lage  treasurer,  or  to  an  indivi- 
had  from  the  commissioner  of  dual,  the  proper  changes  may 
public  printing.  be  made. 
i28This    form    is    drawn    to    the 
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acknowledged  themselves  jointly  and  severally  indebted  to  the 

Treasurer  of  the  State  of  Vermont,  in  the  sum  of dollars, 

to  be  levied  on  their,  and  each  of  their  goods,  chattels,  lands 
and  tenements,  if  default- be  made  in  the  condition  following: 

That  whereas  the  said is  now  confined  in  the  common 

jail  in ,  in  the  county  of ,  charged  with  the  crime  of , 

he  having  been,  etc.  {Insert  the  proper  special  matter  from 
§  149). 

Now    therefore,    if   the    said shaU   make   his   personal 

appearance  before  the  county  court  next  to  be  held  at ,  in 

and  for  the  county  of ,  on  the  [first]  Tuesday  of ,  19 — , 

to  [prosecute^^"  his  said  appeal  to  effect  and  to]  answer  the 
charge  aforesaid,  and  shall  abide  the  orders,  judgment  and 
sentence  of  the  court  therein,  and  shall  personally  attend  before 
said  court,  from  day  to  day,  and  from  term  to  term,  not  depart- 
ing without  permission  of  said  court,  until  the  final  determina- 
tion of  said  prosecution,  or  until  [he]  shall  be  discharged  there- 
from in  due  course  of  law,  then  the  foregoing  recognizance  shall 
be  void  and  of  no  effect,  otherwise  the  same  shall  be  and  remain 
in  full  force  and  virtue. 

Taken  and  acknowledged  before  me, 

(Signature)  Judge  of County  Court. 

or  [Superior  Judge],  etc. 

§  149.    Special  matter  to  be  inserted  in  a  criminal^^^ 
recognizance. 

(1)  Prisoner  hound  over  hy  a  justice^^"  to  the  county 
court. 

He  having  been  committed  to  await  his  trial  upon  said 
criminal  charge  in  the  county  court,  upon  a  mittimus  dated 

the day^'  of ,  issued  by ,   [a  justice"**  of  the  peace 

for  said  county]   [the  city  court  of  the  city  of ],  etc. 

(2)  Prisoner  who  has  appealed  from  a  conviction  below, 
hut  did  not  give  hail  hefore  the  justice. 

He  having  been  committed  upon  a  mittimus  dated  the 

day^°  of ,  in  default  of  furnishing  sufficient  surety  for  an 

appeal  to  the  county  court  from  the  judgment  and  decision 

of ,  a  justice^'"  of  the  peace  for  said  county,  [the  city  court, 

etc.],  upon  the  charge  aforesaid. ^^° 

i20In  case  of  an  appeal  one  con-  isoWhen   the   trial  was  before   a 

dition      of      the      recognizance  municipal  or  city  court,  instead 

should    be    "to    prosecute    his  of  before  a  justice  or  the  county 

appeal  to  effect  and  to."  court,  proper  changes  must  be 


made. 
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(3)  Prisoner  committed  on  an  original  warrant  from  the 
county  court. 

He  having  been  committed  to  await  his  trial  upon  said 
criminal  charge  in  the  county  court,  upon  a  warrant  dated  the 
day^°  of ,  issued  by  said  county  court  upon  an  indict- 
ment [information]  filed  therein. 

(4)  Prisoner  committed  on  a  bench  warrant  issued  hy  the 
county  court. 

He  having  been  committed  to  await  his  trial  upon  said 
criminal  charge  in  the  county  court,  upon  a  bench  warrant  dated 
the -day^°  of ,  issued  by  said  county  court  upon  the  for- 
feiture of  bail  therein. 

(5)  Convicted  prisoner  who  has  filed  exceptions. ^^'^ 

tie  having  been  committed  by  said  county  court  upon  con- 
viction of  said  criminal  charge  therein,  and  having  filed  his 

exceptions  in  said  county  court  on  the day^°  of ,  and 

said  cause  having  thereupon  passed  to  the  supreme  court. 


§  150.  Requisitions. — When  a  criminal  has  committed  his 
crime  in  one  State  and  has  become  a  fugitive  from  justice  by 
escaping  or  removing  into  another  State,  the  Constitution  of 
the  United  States^^^  has  provided  a  remedy.  Under  this  the 
governor  of  the  State  where  the  escaped  criminal  is  found, 
upon  demand  by  the  governor  of  the  State  where  the  crime 
has  been  committed,  will  deliver  the  fugitive  to  an  officer  duly 
accredited,  to  be  removed  to  the  place  where  the  crime  was 
committed,  there  to  await  his  trial  in  the  State  having  juris- 
diction of  the  crime.     Similar  proceedings  also  may  be  had 


isiThe  U.  S.  Constitution,  Art.  4, 
Sec.  2,  provides  for  the  extra- 
dition of  persons  charged  with 
crime  in  one  State  who  flee 
from  justice  there  and  are 
found  in  another.  The  acts  of 
Congress,  based  on  that  consti- 
tutional provision,  afford  the 
remedy,  settle  the  procedure 
and  govern  the  State  legislature 
as  to  its  enactments,  and  all 
State  officers  in  their  acts  with 
regard  thereto.  U.  S.  Eevised 
Statutes,  Sec.  5278. 


Such  interstate  extradition  ex- 
tends to  and  includes  every 
offense  known  to  the  law  of  the 
State  where  the  crime  was  com- 
mitted, so  that  no  other  State 
may  be  an  asylum  for  such 
guilty  fugitives. 
Kentucky  v.  Dennison,  24  How- 
ard 66;  Hyatt  v.  Corkran,  188 
IT.  S.  697;  Exparte  Reggel,  114 
U.  S.  643;  Knox  v.  State,  164 

Ind.  336;  Eoss  v.  Crofutt,  

Conn. ;  80  Atl.  90   (91,  92). 
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under  certain  treaties  between  the  United  States  and  foreign 
nations,  the  procedure  in  such  case  being  thru  the  Depart- 
ment of  State  at  Washington. 

A  State 's  Attorney  has  frequent  occasion  to  put  in  motion 
the  ordinary  procedure  of  requisition.  The  forms  and  method 
are  usually  prescribed  by  the  governor,  thru  the  secretary 
of  civil  and  military  affairs,  or  some  other  officer,  and  may 
vary  according  to  the  practice  of  the  State  upon  vrhich  the 
demand  is  made,  or  otherwise.  Whatever  papers  the  governor 
may  require  should  be  carefully  and  strictly  provided  accord- 
ing to  his  desires.  ^'^ 

The  general  rules  relating  to  such  procedure  require  that 
the  application  should  be  made  by  the  State's  Attorney  of  the 
county  where  the  crime  was  committed;  that  if  the  fugitive 
has  been  indicted,  a  copy  of  the  indictment  should  be  fur- 
nished; or,  if  not,  that  the  accompanying  affidavits  should 
explain  why  not,  and  should  set  forth  the  fact  of  the  commis- 
sion of  the  crime  in  question,  with  all  necessary  certainty  and 
detail.  The  essential  facts,  especially  that  the  accused  person 
has  fled  from  the  State,  should  be  shown  by  the  affidavits  of 
credible  persons;  all  papers  should  be  executed,  or  copied,  in 
duplicate ;  and  the  authority  of  all  magistrates  who  administer 
oaths,  or  otherwise  act  officially  in  the  matter,  should  be  cer- 
tified by  the  proper  authority. 


i32The  question  presented  to  a 
Governor,  when  demand  for  ex- 
tradition is  made  upon  him,  are 
but  two:  (1)  whether  the  per- 
son demanded  has  been  legally 
charged  with  a  crime;  and  (3) 
whether  he  is  a  fugitive  from 
justice. 

Munsey  v.  Clough,  196  TJ.  S. 
364;  Bruce  v.  Eayuer,  134  Fed. 
481;  Eoberts  v.  Eeilly,  116  U. 
S.  80. 

The  demanding  Governor  should 
have  before  him  a  copy  of  the 
criminal  accusation,  if  any, 
with  proper  affidavits  to  show 
the  commission  of  the  crime  if 


the  fugitive  has  not  been  in- 
dicted; also  to  show  the  facts 
of  flight  and  present  where- 
abouts. Compton  V.  Alabama, 
314  U.  S.  6. 

Copies  of  all  papers  on  which  a 
demand  for  extradition  is  based 
must  be  attached  to  the  de- 
mand and  taken  to  the  other 
governor.  His  warrant  is  prima 
facie  evidence  of  its  own  reg- 
ularity of  issue. 
Davis  case,  122  Mass.  334; 
Hyatt  V.  Corkran,  188  XT.  S. 
691;  Farrell  v.  Hawley,  78 
Conn.  150;  3  Moore  on  Extra. 
$  621  (1193  to  1514). 
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Great  care  and  considerable  experience  are  necessary  to 
prepare  a  set  of  papers  which  will  endure  the  criticism  and 
hostile  attack  of  those  who  may  desire  to  have  them  adjudged 
invalid,  and  will  satisfy  the  requirements,  not  only  of  the  two 
governors,  but  of  such  judges  as  may  pass  upon  the  questions 
involved.  The  statutes  of  this  State,^^^  and  of  most  others, 
provide  for  the  examination  of  such  matters  in  the  courts,  and 
an  inquiry  into  the  regularity  of  the  papers,  before  the  accused 
person  is  surrendered  to  the  State  demanding  him.^^* 

§  151.  Arraignment."' — Upon  being  arrested  and  brought 
into  court,  if  he  were  not  already  otherwise  in  custody,  the 
respondent  is  arraigned.  This  consists  of  reading  to  him  the 
written  accusation, — ^which,  however,  except  on  trials  for  grave 
offenses,  is  sometimes  waived, —  and  asking  him  whether  he 
is  guilty  or  not  guilty  of  the  charges  so  read  to  him."'  Until 
such  arraignment  there  is  no  issue  to  be  tried. 

A  person  accused  of  crime  for  which  death,  imprisonment 
or  other  corporal  punishment,  if  any,  may  be  inflicted,  must 
be  present  in  court  during  all  the  material  proceedings,  and 
the  record  must  so  state ;  tho  in  prosecutions  for  offenses  pun- 
ishable by  fine,  he  is  sometimes  permitted  to  plead  guilty  by 
attorney.^^' 

If  the  respondent  refuses  to  plead,  a  plea  of  not  guilty  is 
entered  for  him.^'* 

If  the  respondent  is  deaf  and  dumb,  or  ignorant  of  the 
language,  the  court  will  see  that  an  interpreter  is  provided, 
or  some  other  way  of  communicating  to  him  the  contents  of 
the  written  accusation.  If  he  is  thought  to  be  insane,  the  stat- 
utes provide  for  certain  special  proceedings.^'^ 


133P.   S.   Sees.   2402   to   2407;    Ee  isbP.  S.  See.  2262. 

Greenough,  31  Vt.  279.  laep.    S.    Sec.    2364;    Sawjer    v. 

i34In  this  place  such  proceedings,  Joiner,    16    Vt.    497;    Ex-parte 

only,  are  mentioned  as  pertain  Tracy,  25  Vt.  93  (96). 

to  the  work  of  a  State's  Attor-  is'P.  S.  Sees.  2328  to  3336.  State 

ney  in  such  matters,  and  not  to  v.  Eastwood,  73  Vt.  205  (211). 
the  duties  of  the  officers  who 
arrest  and  bring  back  the  ac- 
cused persons. 
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§  152.  Defenses  against  charges  of  crime. — In  all  the 
courts  the  defenses  in  criminal  causes  are  usually  simple  and 
involve  little  of  the  niceties  of  pleading,  as  compared  with  civil 
causes. 

The  same  general  theory  of  pleading  exists  in  criminal 
causes  as  in  civil.  The  usual  statements  of  defense  are:  (1) 
a  plea  of  guilty;  (2)  a  plea  to  the  jurisdiction;  (3)  a  plea  in 
abatement;  (4)  a  motion^^'  to  quash;  (5)  a  demurrer;  (6)  a 
plea  of  not  guilty;  (7)  special  pleas  in  bar. 

Pleas  of  guilty  and  of  not  guilty  are  made  by  word  of 
mouth  in  open  court.  Other  pleas  and  motions  are  usually 
reduced  to  writing,  so  that  they  may  more  easily  become  part 
of  the  record. 


§  153.  Practice  on  the  trial.^^® — Trials  in  criminal  causes 
follow  the  general  methods  of  civil  causes,  differing  mainly  by 
reason  of  the  different  nature  of  the  issues  tried,  and  of  the 
different  presumptions  which  govern  in  such  matters. 

The  introduction  of  the  evidence,  the  arguments  of  coun- 
sel, the  charge  of  the  court,  if  any,  and  the  verdict,^^°  are  else- 
where noticed. 

The  State  must  prove  beyond  a  reasonable  doubt^*"  every 
material  allegation  contained  in  the  written  accusation,  includ- 
ing the  intent,  knowledge,  etc.,  when  necessarily  alleged. 


i38Defects  in  an  indictment  must 
be  raised  by  demurrer,  motion 
to  quash,   or  motion  in  arrest, 
and  not  by  objection  to  the  evi- 
dence  offered  upon  a  trial  on 
the  issue  of  not  guilty. 
Barney    v.    Bliss,    S    Aik.    60 
Chase   v.   Holton,    11   Vt.   347 
Briggs  V.   Mason,   31   Vt.   438 
Newman  v.  Wait,  46  Vt.  689 
State  V.  Louanis,  79  Vt.  463. 
Moving  to  quash  an  indictment 
is  not  a  matter  of  right;   but 
rests   in   the   discretion   of   the 
trial  court,  whose  action  there- 
on in  granting  or  denying  leave 
is  not  revisable. 
State   V.    Stewart,    59    Vt.   873 


(284);  State  v.  Louanis,  79  Vt. 
463. 

i3!>See  P.  S.  Sees.  2343  to  2346. 
The  verdict  in  criminal  causes 
is  oral 

i^oA  respondent  enters  upon  the 
trial  of  every  criminal  cause 
against  him  with  the  presump- 
tion of  his  innocence,  a,  pre- 
sumption which  is  evidence  of 
and  in  itself  to  be  weighed  and 
treated  as  such  by  the  jury; 
and  which  controls  them  until 
overcome  by  the  other  evidence 
given  in  court,  so  that  the  jury 
have  become  satisfied  beyond  a 
reasonable  doubt  that  each  and 
every  element  constituting  the 
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The  corpus  delicti,  or  body"^  of  th«  crime,  must  be  proved 
by  direct  evidence. 

The  general  rules  of  law  relating  to  circumstantial  evi- 
dence, ^to  dying  declarations  and  to  confessions  of  the  respon- 
dent are  stated  elsewhere. 

The  testimony  of  an  accomplice  is  admissible  against  the 
respondent,  and  sufficient  to  convict ;  but,  as  a  matter  of  prac- 
tice, merely,  the  court  will  advise  the  jury  not  to  find  any  fact 
solely  upon  such  testimony,  nor  unless  it  is  corroborated  as  to 
some  material  fact  by  the  testimony  of  others,  or  by  facts  which 
admit  of  no  question.^*" 

The  respondent  may  call  witnesses^*'  to  testify  to  his  own 
general  previous  good  character,  which  testimony  the  State 
may  dispute,  but  it  cannot  otherwise  call  witnesses  against 
his  general  character  or  reputation ;  tho  if  he  should  take  the 


crime  has  been  made  out. 
A  reasonable  doubt  is  a  doubt 
for  which  one  can  give  a  rea- 
son; one  which  a  reasonable 
man  would  entertain  under  like 
circumstances.  An  abiding 
conviction  that  the  fact  is  so, 
precludes  the  existence  of  any 
reasonable  doubt  that  it  is  not 
so. 

Bradish  v.  Bliss,  35  Vt.  326; 
Fire  Asso.  v.  Mereh.  Nat'l 
Bank,  54  Vt.  657;  Lindley  v. 
Lindley,  68  Vt.  433;  Ee  Cow- 
dry's  Will,  77  Vt.  359;  Taft  v. 
Taft,  80  Vt.  259;  Rogers  "Will 
Case^  80  Vt.  371;  Sheldon  v. 
Wright,  80  Vt.  319;  Coffin  v. 
U.  S.,  156  U.  S.  460;  State  v. 
Marston,  83  Vt.  250. 
i*iThe  idea  indicated  by  the  ex- 
pression corpus  delicti  is  not 
obscure.  It  means  that  the 
crime  charged  has  actually  been 
committed  by  some  one.  In 
murder  it  means  that  a  respon- 
dent should  not  be  convicted  of 
having  killed  a  person  until  it 
has  been  legally  proved  that 
such  person  is,  in  fact,  dead.  In 
arson,  a  burned  building,  in  lar- 


ceny, some  property  gone  from 
the  owner,  must  be  proved  be- 
*fore  a  person  can  be  convicted 
of  the  crime;  in  some  crimes, 
however,  there  can  be  no  cor- 
pus delicti  aside  from  the  com- 
mission of  the  crime  itself  by 
the  respondent. 

See  State  v.  Way,  6  Vt.  311; 
State  V.  Daley,  41  Vt.  564; 
State  V.  Potter,  52  Vt.  33  (39) ; 
State  V.  Kimball,  74  Vt.  333; 
State  V.  Blay,  77  Vt.  56. 

i*2Stat6  V.  Howard,  33  Vt.  380; 
State  V.  Potter,  42  Vt.  495; 
State  V.  Dana,  59  Vt.  614. 
A  jury  may  convict  on  the  un- 
corroborated testimony  of  an 
accomplice  if  in  their  judgment 
his  testimony  is  entirely  worthy 
of  belief.  . 
State  V.  Hyer,  39  N.  J.  L.  605; 

State  V.  Lieberman,  N.  J. 

L,  ;  79  Atl.  331  (333). 

K3A  respondent  on  trial  has  a 
constitutional  right  to  compel 
witnesses  to  appear  and  testify 
on  his  behalf  and  also  to  ascer- 
tain by  himself  or  attorney, 
before  trial,  what  their  testi- 
mony will  be;  tho  he  should  use 
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witness  stand  in  his  own  behalf,  the  prosecution  may  offer 
impeaching  testimony  against  him.^** 

The  respondent  is  always  presumed  to  be  innocent  until 
proved  guilty;  and  if  upon  the  entire  evidence  there  is  any 
reasonable  theory  on  which  the  evidence  can  be  reconciled, 
except  that  of  the  respondent's  guilt,  he  is  entitled  to  the 
benefit  of  the  doubt,  and  should  be  acquitted. 

On  trial  of  a  respondent  for  crime,  the  State  is  bound  to 
produce  and  use  all  witnesses  of  whatever  character,  within 
reach  of  process,  whose  testimony  will  throw  light  upon  the 
transaction  under  investigation,  and  will  aid  the  jury  in  arriv- 
ing at  the  truth.  The  prosecution,  however,  is  not  to  be  preju- 
diced by  the  character  of  the  witnesses  it  calls;  and  it  may 
impeach  them  to  the  same  extent  as  other  parties  may,  who  are 
obliged  to  call  mere  instrumental  witnesses,  like  the  witnesses 
to  a  will."= 

The  court  excludes  the  witnesses  from  the  room  where  the 
trial  or  hearing  is  in  progress,  upon  request  of  either  party, 
so  that  they  may  be  examined  separately  and  apart  from  each^*' 
other;  but  necessary  officers  of  the  court  are  not  excluded, 
tho  they  may  be  material  witnesses.^*' 

§  154.  Specification. — ^A  trial  court  has  discretion  to 
require  the  prosecution  to  file  a  specification,  setting  forth 
more  minutely  than  the  formal  written  accusation  states  them. 


every  care  and  caution  not  to 
bias  their  testimony  nor  to  in- 
ject information,  instead  of  ex- 
tracting  it   from    the    witness. 

State  V.   Papa,    ....E.   I. ; 

80  Atl.   12. 

Upon  a  showing  by  the  respon- 
dent that  he  is  pecuniarily  un- 
able to  procure  the  attendance 
of  his  witnesses  at  court  their 
names,  limited  in  number  and 
subject  to  the  control  of  the 
court,  will  be  inserted  in  a 
State  subpoena.  Their  fees  are 
not  paid  in  advance,  but  the 
State's  Attorney  will  be  au- 
thorized   or    directed    by    the 


court    to    issue    certificates    to 

such  as  attend. 

In  re  Eendering  Co.,  80  Vt.  55 

(68). 
i**State    V.    Daley,    53    Vt.    442; 

State  V.  Wilkins,  66  Vt.  1  (14) ; 

State  V.  Totten,  72  Vt.  73;  P. 

S.  Sees.  1597,  2276. 
i*isState  V.  Magoon,  50  Vt.   333; 

State   V.  Harrison,   66  Vt.   523 

(527);    State   v.  Slack,   69   Vt. 

486;  State  v.  Smith,  71  Vt.  331; 
i*8P.  S.  See.  2344. 
"'State  V.   Hopkins,   50  Vt.   316 

(332);    State   v.   Lockwood,   58 

Vt.  378;  State  v.  "Ward,  61  Vt. 

153  (179). 
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the  charges  against  the  respondent ;  tho,  if  that  document  sets 
forth  the  crime  charged,  with  common  law  strictness  and  cer- 
tainty, the  accused  has  no  legal  right  to  demand  any  further 
statement."* 

§  155.  Former  conviction  or  acquittal;  once  in  jeopardy. 
— The  rule  of  law  is  universal  and  undisputable,"*  that  a  per- 
son shall  be  put  in  jeopardy  only  once  upon  the  same  charge  of 
crime;  but  just  what  constitutes  such  jeopardy  is  sometimes 
disputed. 

A  nolle  prosequi  entered  by  order  of  the  court,  at  any  stage 
of  a  trial  and  before  verdict,  is  not  a  bar  to  another  indictment 
for  the  same  offense.  Until  the  trial  commences,  the  State's 
attorney  is  usually  allowed  to  enter  a  nolle  pros,  upon  his  own 
motion;  but  when  a  jury  trial  has  commenced,  a  nolle  pros,  is 
entered  only  by  special  exercise  of  the  discretion  of  the  court, 
which  may  refuse  to  give  it  and  require  the  cause  to  proceed 
to  a  verdict  of  acquittal.^^" 

An  investigation  before  a  grand  jury,  and  their  failure  to 
find  an  indictment,  is  not  being  once  in  jeopardy.  It  is  not  a 
commencement  of  criminal  proceedings.  There  is  no  jeopardy 
until  an  indictment  has  been  found,  or  an  information  filed, 
and  the  respondent  arrested,  a  jury  impanneled  and  sworn 
to  try  him,  and  the  case  is  complete  in  all  respects  f or^°^  trial ; 
but  a  nolle  pros,  may  be  entered  at  any  stage  of  the  trial 
before  verdict,  by  order  of  the  court,  and  then  the  first  trial 
is  no  bar  to  another  indictment.^''^ 

§  156.  Adjournments."^ — A  justice  cause  can  be  ad- 
journed for  a  time  no  longer  than  three  months  at  one  time; 
so  that  if  a  criminal  cause  is  held  open,  by  agreement,  and 


i*8State  V.  Bridgman,  49  Vt.  202.  looState  v.  Eoe,  12  Vt.  93;  State 
i*«Vt.   Const.   Ch.    1,   Art.   10;   4  v.  Champeau,  52  Vt.  313. 

Blaokst.  Com.,  p.  336;  State  v.  loistate  v.  Whipple,  57  Vt.  637. 

Kittle,    2    Tyler   471;    State   v.  "sState  v.  Emery,  59  Vt.  84  (88). 

Smith,  43  Vt.  324.     ,  "sp.  g.  Sec.  1649. 
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without  any  action  being  meantime  taken,  for  a  period  longer 
than  three  months,  it  is  a  discontinuance  of  the  cause."* 


§  157.  Judgment  and  sentence. — Judgment  in  a  criminal 
cause  is  a  thing  similar  to  judgment  in  a  civil  cause,  but  differ- 
ing in  its  form  and  purpose.  Each  is  based  upon  a  finding  of 
fact  by  court  or  jury;  each  begins  by  approving  or  sanctioning 
such  finding;  and  continues  by  ordering  something  to  be  donq 
in  consequence  of  the  same.  A  civil  judgment  directs  that 
one  party  recover  a  certain  sum  or  certain  property  from  the 
other;  while  a  criminal  judgment  directs  that  the  respondent 
be  discharged,  or  that  he  be  sentenced  to  receive  some  specified 
punishment.  In  all  cases  the  judgment  must  conform  to  the 
proceedings,  facts  and  law. 

Sentence  is  the  court's  order  for  the  infiiction  of  punish- 
ment,^"^ the  nature  of  which  is  stated  elsewhere.  The  judgment 
and  sentence  are  made  parts  of  the  record,  and  should  state 
with  accuracy  the  precise  kind  and  extent  of  the  punishment. 
The  limits  of  a  justice's  jurisdiction,  to  fine  $10  or  less,  to 
imprison  in  case  of  non-payment,  to  fine  and  imprison  more 
severely  in  certain  special  cases,  are  elsewhere  mentioned.^"' 

Tho  a  justice  can  punish  by  imprisonment  in  only  a  few 
special  cases,  yet  the  county,  city  and  municipal  courts  have 
more  extensive  powers,  as  mentioned  in  the  statutes ;  and  it  is 
important  to  note  that  the  statutes^"^  enact  that  when  a  convict 
is  sentenced  to  the  State  prison  or  house  of  correction,  other- 
wise than  for  life,  the  court  must  sentence,  not  for  any  fixed 
term  unless  so  fixed  by  statute,  but  for  maximum  and  minimum 


i54State  V.  Bruce,  68  Vt.  183. 

i55lf  the  county  court  imposes  a 
sentence  upon  a  duly  convicted 
criminal,  erroneous  in  that  it 
confines  him  in  the  wrong  pris- 
on, he  may  be  remanded  to  the 
custody  of  the  sheriff  to  await 
a  proper  sentence  by  the  same 
court.  Be  Charles  Harris,  68 
Vt.  243. 

iseSee  Chap.  VI,  $  60. 


157P.  S.  Sees.  6018  to  6031,  6088, 
etc.;  Acts  1908,  No.  181. 
The  person  so*  committed  usual- 
ly applies  to  the  governor,  at 
the  expiration  of  his  minimum 
term,  for  a  release  on  parole, 
which  is  usually  granted  if  the 
convict's  conduet  in  prison  has 
been  satisfactory.  See  also  73 
Vt.  414  (424). 
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'terms,  not  more  than  so  long  nor  less  than  so  long  ;_each  within 
the  limits  of  the  punishment  for  such  an  offense,  as  prescribed 
by  the  statutes. 


§  158.  Costs  in  criminal  causes. — As  part  of  the  sentence 
to  receive  punishment,  a  convicted  respondent  is  often 
required  "to  pay  the  costs  of  prosecution  and  stand  committed 
until  sentence  is  complied  with."  "When  the  sentence  is  to 
pay  a  fine  and  costs,  the  latter  are  actually  collected,  unless 
remitted  by  the  pardoning  power,  and  are  enforced  by  the 
alternative  sentence  ;^''  but  when  the  order  is  to  "pay  costs 
and  stand  committed,"  no  costs  are  ever  paid,  and  such  an 
order  is  practically  useless. 

The  nature  and  amount  of  the  items  which  go  to  make 
up  a  bill  of  costs,  as  taxed  against  the  respondent,  or  as  pre- 
sented for  allowance  against  the  State,  town,  city,  etc.,  are 
fixed  by  the  statutes.^'* 


losP.    S.    Sees.    6019,    6266    (55), 
(56),   (57). 

159P.  S.  Sees.  2318,  5246,  6231, 
6283,  6341,  2315,  5245. 
For  fee  bUl  for  sheriffs  and 
constables  and  police  officers  in 
causes  before  justice,  city  and 
municipal  courts,  see  Acts  1908, 
No.  178;  Acts  1910,  No.  26. 
In  criminal  prosecutions  before 
a  justice  the  fine,  penalty  or 
forfeiture,  with  the  costs  col- 
lected, must  be  paid  to  the 
county  clerk  or  to  the  treasurer 
of  the  town,  city,  etc.,  entitled 
thereto,  within  the  period  re- 
quired by  law.  Afterwards  the 
fees  which  make  up  such  costs, 
whether  collected,  or  legally  un- 
collected, are  repaid  to  the  jus- 
tice in  the  manner  provided  by 
law. 

If  the  prosecution  were  com- 
menced and  tried  before  a  jus- 
tice, as  for  an  ordinary  breach 
of  the  peace,  petit  larceny,  or 
other  crime  of  that  description, 
the    costs    are    paid    from    the 


treasury  of  the  town  or  city 
where  the  offense  was  com- 
mitted. If  the  prosecution  is 
upon  complaint  of  a  village  po- 
lice officer,  the  fees  and  costs 
are  payable  from  the  treasury 
of  the  village  in  which  the  of- 
fense is  committed.  If  the 
prosecution  is  eommeneed  and 
tried  before  the  county  or  su- 
preme court,  the  fees  are  paid 
by  the  State.  If  the  respondent 
appeals  from  a  conviction  in  a 
lower  court  and  enters  his  cause 
in  the  county  court,  or  if  he  is 
committed  to  the  House  of  Cor- 
rection, for  the  non-payment  of 
a  fine  or  otherwise,  or  if  he  is 
committed  to  any  other  State 
institution,  then  the  fees  are 
paid  by  the  State.  If  the  prose- 
cution is  before  a  justice,  and 
against  a  person  residing  in  an 
unorganized  town  or  gore,  the 
fees  are  paid  from  the  county 
treasury.  When  a  person  other 
than  an  informing  officer  be- 
comes a  prosecutor,  he  is  liable 
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These  costs  and  fees  are  changed  at  nearly  every  session 
of  the  Legislature,  so  that  reference  must  be  had  to  the  stat- 
utes in  force  at  the  particular  time  of  inquiring. 

§  159.  Mittimus. — The  warrant  by  which  the  final  judg- 
ment of  a  court  is  carried  out  and  the  respondent  committed 
to  a  place  of  confinement,  is  called  a  mittimus.  The  forms  for 
the  usual  kinds  are  prescribed  by  statute.^"" 

When  the  judgment  and  other  proceedings  are  regular, 
the  fact  that  the  mittimus  is  defective  does  not  entitle  the 
respondent  to  a  release  if  the  court  is  still  competent  to  act.  A 
good  mittimus  may,  at  any  time,  be  substituted  in  place  of  a 
defective  one,  even  after  the  issuance  of  a  writ  of  habeas 
corpus.^'^ 

§  160.  Appeals  to  the  county  court. — The  conditions 
under  which  appeals  are  allowed"^  are  specified  in  the  statutes. 

No  appeal  is  allowed  when  the  respondent  pleads  guilty 
or  is  acquitted.^"' 

The  statute  provides  that  a  respondent  may  appeal  from 
any  judgment  or  sentence  of  a  justice  against  him,  if  the 
appeal  is  claimed  within  two  hours.  When  a  convicted  respon- 
dent seasonably  demands  an  appeal  and  pays  the  statutory  fee, 
he  is  entitled  to  his  appeal,  tho  he  does  not  furnish  bail.  If 
he  declines  to  furnish  bail  for  his  appearance  in  the  appellate 
court,  he  remains  in  custody  precisely  as  he  stood  in  the  lower 
court.  The  justice  should  pass  the  case  to  the  county  court, 
and  if  the  respondent  does  not  find  security  for  his  appearance 
there,  the  justice  should  commit  him  to  jail  until  such  security 


to  pay  the  costs  on  such  prose-  most  of  the  other  fines  belong 

eution,   and  must  advance  the  to  the  town,  city,  etc. 

fees  as  in  civil  suits.           ,  "oP.  S.  Sec.  6266  (55)   (56)  57). 

See  P.  S.  Sees.  2378  to  2387.  loiEe    Thayer,    69    Vt.    314;    Re 

As   a    general    rule,   fines    and  Eogers,  75  Vt.  339. 

costs  on  convictions  under  tho  m^P.  S.  Sees.  2293  to  2399. 

liquor  law  and  fish   and  game  lesp.  g.  gee.  2293;  State  v.  Klon- 

laws,  and  a  few  others,  belong  dike  Machine,  76  "Vt.  426. 
to  the  State  of  Vermont,  while 

200 


TRIAL    PRACTICE 


§  161 


is  furnished,  or  he  is  released,  or  otherwise  dealt  with  in  the 
appellate  eourt.^°* 

After  commitment,  the  respondent  may  be  released  as  pro- 
vided by  statute.^*'  * 

A  criminal  appeal  must  be  entered""  within  twenty-one 
days  after  the  date  of  taking  the  appeal. 


§  161.  Search  warrants. — ^Besides  the  ordinary  warrants 
which  issue  upon  criminal  complaints,  justices  of  the  peace 
have  power  to  issue  search  warrants  to  search  dwelling-houses, 
or  other  places,  for  goods  alleged  to  have  been  stolen,  embez- 
zled or  obtained  by  false  tokens ;  for  counterfeit  coin,  forged  or 
counterfeit  bank  bills  or  notes ;  forged  or  counterfeit  public  or 
corporate  securities;  the  tools  and  materials  for  such  forgery 
or  counterfeiting;  gaming  implements  and  apparatus;  obscene 
books,  pictures,  figures  or  descriptions;  lottery  tickets  or 
materials  for  a  lottery;  fish  or  game  believed  to  have  been 
taken  contrary  to  law;  implements  or  devices  for  taking  fish 
or  game,  subject  to  seizure  or  unlawfully  possessed;  where  the 
discovery  of  such  articles  may  tend  to  convict  a  person  of  an^"'' 
offense. 

A  single  justice  may  issue  such  a  warrant  to  search  prem- 
ises in  the  day  time,  but  two  justices  must  act  and  sign  a 
warrant  to  search  during  the  night  time.^°* 

Search  warrants  can  issue  only  upon  oath  or  aflSrmation 
first  made,  affording  sufficient  foundation  for  the  search,  and 
particularly  describing  the  place  to  be  searched  and  the  person 
or  property  to  be  sought  for.  "° 


Vt. 


i64Ee  Kennedy,  55  Vt.  1. 

i65See  §?  148,  149  (S). 

loop.  S.  See.  2396. 

187P.  S.  Sees.  2315,  5186; 
Const.  Ch.  I,  Art.  11. 
A  proceeding  for  the  seizure 
and  condemnation  of  liquors  or 
other  articles  under  a  search 
warrant  is  not  a  prosecution 
for  a  criminal  offense  in  which 
a  trial  by  jury  may  be  claimed 
as   a   constitutional  right;   but 


is  a  proceeding  in  rem  to  fix  the 
status  of  property  and  hence  is 
essentially  civil,  not  criminal. 
State  V.  Intoxicating  Liquor,  55 
Vt.  82;  Kirkland  v.  State,  65 
L.  E.  A.  76;  State  v.  Klondike 
Machine,  76  Vt.  426;  State  v. 
Intoxicating  Liquor,  82  Vt, 
287 

168P.  g.  Sec.  2317. 

lesp.  S.  Sees.  3315,  3316;  Vt. 
Const.,  Ch.  I,  Art.  11. 
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§  162.    Private   complaint   for   theft,   with   prayer   for 
search  warrant."' 

{Heading  as  in  §  74.) 

To ,  a  justice  of  the  jJeaee  of  the  county  aforesaid : 


Comes ,  of ,  etc.,  and  complaint  makes: 

That  at ,  in  said  county,  on  the day^'  of- 


some 

person  or  persons  as  yet  unknown  to  the  complainant,  with  force 
and  arms  feloniously""  stole,  took  and  carried  away  from  the 

[dwelling  house]  of  the  said (complainamt) ,  situated  in 

aforesaid, {describe  the  stolen  property)  of  the  value  of 

dollars,  goods  and  chattels  of  the  said  complainant;  and  that 
said  complainant  has  good  reason  to  suspect,'^^  and  does  suspect, 
that  said  {property) [is]  concealed  in  the  [dwelling- 
house]  of  one ,  situated  in ,  in  the  county  of : 

Wherefore,  the  said  complainant  prays  that  a  warrant  may 
issue  to  search  for  said {property)  in  the  aforesaid  [dwell- 
ing house]  of  the  said ,  situated  as  aforesaid;  and,  if  the 

same  shall  there  be  found  upon  such  search,  that  [the  said 

be  apprehended,^^^  and  that  he,  with]  the  said  [property]  so 
found  may  be  brought  before  you,  to  be  dealt  with  as  the  law 
directs. 

{Conclusion  as  in  ^  71  {!).) 
{Verification  as  in  §  77  (9).) 
{Minute  of  exhibition  as  in  ^^  108,  144.) 


iTOIn  matters  other  than  theft,  for 
which  a  search  is  desired,  set 
forth  the  appropriate  facts. 

I'lThe  constitutional  requirement 
of  ' '  sufficient  foundation ' ' 
would  seem  to  be  better  met,  if 
the  complaint  should  set  forth 
facts  which  show  a  reason  for 
suspecting. 

A  complaint  for  search  warrant 
made  by  an  unauthorized  offi- 
cer, or  by  a  private  person  not 
pursuant  to  law  is  void.  When 
the  title  or  name  of  the  officer 
if  required  is  not  stated  in  the 
complaint,   so   that   the   condi- 


tions of  the  statute  are  not  met, 
a  warrant  based  on  such  a  com- 
plaint is  also  void,  and  does 
not  protect  the  officer  who 
serves  it. 

Casselini  v.  Booth,  77  Vt.  255. 
i72This  clause  is  contained  in  the 
old,  standard  precedents  based, 
probably,  on  the  Bevision  of 
1797,  p.  171;  but  the  present 
statutes  do  not  in  terms  con- 
fer any  authority  to  arrest  the 
person  found  in  possession  of 
the  stolen  property,  except  in 
pursuance  of  the  general  rules 
of  law. 
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§  163.    Search  warrant  for  stolen  goods.^^^ 

{Heading  as  in  §  74.) 

To  any  sheriff  or  constable  in  the  State,  Greeting  : 

Whereas ,  of ,  has  this  day  exhibited  to  the  sub- 
scribing authority  [his]   complaint  in  writing,  under  his  hand 

and  oath,  therein  alleging  that  at aforesaid,  in  the  county 

of aforesaid,  on  the day^°  of {recite  the  substance  of 

the  complaint.). 

And  praying  for  a  warrant  to  search  after  and  recover  said 

{property)   [and  to  apprehend  the  felon,^'^  that  he  may  be 

dealt  with]  according  to  law.  {Becite  the  substance  of  the 
prayer.) 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you 
are  hereby  commanded  to  enter  into  the  said  [dwelling-house] 

of  the  said ,  in aforesaid,  in  the  day  time  only,  and  there 

diligently  to  search  for  said {property) ;  and  if  the  same, 

or  any  part  thereof  shall  there  be  found  upon  such  search,  you 
will  bring  the  said  [goods  and  chattels]  so  found,  [together  with 
the  body^^^  of  the  said ,  if  he  is  to  be  found  within  your  pre- 
cinct] ,  forthwith  before  me  at  [my  office]  in ^aforesaid,  then 

and  there  to  be  dealt  with  according  to  law. 

Hereof  fail  not;  and  you  will  also  notify  the  said 

{complainant)  of  the  time  and  place  of  hearing,  and  for  so 
doing  this  is  your  sufficient  warrant. 

Given  under  my  hand  at aforesaid,  in  the  county  of 

aforesaid,  this day  of ,  19 — . 

{Signature)  Justice  of  the  Peace. 

-recognized  to  the  said ^in  the  sum  of dollars  as 


surety  that ,  the  said  prosecutor,  will  answer  all  damages  if 

he  shall  not  prosecute  his  complaint  to  effect,  as  the  law  directs. 
Before  me,  {Signature)  Justice  of  the  Peace. 

[I   certify^^*   that  search   ought   to   be   made    as   within 
directed.] 

{Signature)  State's  Attorney,  or 

[Grand  Juror.] 


173P.  8.  Sees.  8315,  3316. 
i"P.  S.  Sec.  2318. 
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§  164.  Private  complaint  for  theft,  with  prayer  for  a 
warrant  to  search  in  the  night  tinie.^^° 

{Heading  as  in  §  74.) 

To and ,  justices  of  the  peace  for  the  county  of 

aforesaid,  comes of ,  in  the  said  county  of ,  and  com- 
plaint makes: 

That ,  in  said  county,  {set  forth  the  facts  as  in  §  162, 

showing  in  addition  some  special  reason  why  the  search  should 
he  made  hy  night.) 

Wherefore  the  said  complainant  prays  that  a  warrant  may 
be  issued  by  the  aforesaid  justices  of  the  peace,  to  search  for 

the  said {property)  in  the  aforesaid  [dwelling-house]  of  the 

said ,  as  well  by  night  as  by  day ;  and  if  the  same  shall  there 

be  found  upon  such  search,  that  the  said  property  so  found,  may 
be  brought  before  said  two  justices  to  be  dealt  with  as  the  law 
directs. 

{Conclusion  as  in  §  77  (1).) 
{Verification  as  in  §  77  (9).) 
{Minute  of  exhibition  as  in  §§  108,  144.) 

§  165.    Search  warrant  to  search  in  the  night  time.^^= 

{Begin  as  in  §  163.) 

Whereas,  ,  of ,  has  this  day  exhibited  to  the  sub- 

cribing  authority  [his]  complaint  in  writing  under  oath,  therein 

alleging  that  at — — aforesaid,  on  the day  of {recite  the 

suistoMce  of  the  compladnt)  and  praying  for  a  warrant  to  search 
after  and  recover  said {property)  in  the  night  time,  accord- 
ing to  law;  {Recite  the  substance  of  the  prayer.) 

And  whereas,  satisfactory  evidence  has  been  adduced  to  us 

that {follow  the  allegations  of  the  complaint) [the  said 

property  has  been  feloniously  stolen,  taken  and  carried  away 

from  the  said ,  and  that  the  same  is  probably  concealed  in 

the  [dwelling-house]  aforesaid,]  and  that  search  therefor  ought 
to  be  made  in  the  night  time. 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you 
are  hereby  commanded  to  enter  into  the  said  [dwelling-house] 

of  the  said ,  as  well  by  night  as  by  day,  and  there  diligently 

to  search  for  the  said {property) ;  and  if  the  same,  or  any 

"5P.  S.  Sec.  2317. 
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part  thereof,  shall  there  be  found  upon  such  search,  you  will 
bring  the  said  goods  and  chattels  so  found,  forthwith  before  us, 

at  the  [office]  of ,  [one  of  the  subscribing  authority] ,  in 

aforesaid,  then  and  there  to  be  dealt  with  according  to  law. 
(Conclusion  as  in  §  163.) 

(Two  signatures)  Justices  of  the  Peace. 

(Becognizanc^  as  in  §  163.) 

{State's  Attorney's  certificate  as  in  §  163.) 

§  166.    Complaint  and  prayer  for  a  search  warrant  to 
search  for  the  remains  of  the  dead.^^^ 

(Begin  as  in  ^  162.) 

That  hitherto,  to  wit,  on  the day  of ,  the  remains 

of ,  deceased,  were  interred  in  a  grave  in  the cemetery, 

so  called,  situated  in  the  town  of ;  and  that  afterwards,  to 

wit,  at aforesaid,  on  the day  of ,  the  same  remains, 

or  [dead  body  of  the  said  deceased] ,  were  by  some  evil  disposed 
person,  as  yet  unknown  to  the  complainant,  disinterred  and 
removed  from  their  said  grave  [and  from  the  said  cemetery]  ; 

that  the  complainant,  ,  has  reason  to  suspect  and  believe, 

and  does  suspect^'^  and  believe  that  the  said  remains  of  the  said 
,   deceased,  are  secreted  in  the    [dwelling-house]    of , 


m 


"Wherefore,  the  said  complainant  prays  that  a  warrant  may 

issue  to  search  for  the  remains  of  the  said ,  deceased,  as 

aforesaid,  in  the  said  [dwelling-house]  of  the  said ;  and  if 

such  remains  shall  there  be  found  upon  such  search,  that  the 
same  may  be  brought  before  you,  to  be  dealt  with  according 
to  law. 

(Conclusion  as  in  ^  77  (1).) 

(Verification  as  in  ^  77  (9).) 

(Minute  of  exhibition  as  in  §  144.) 

§  167.    Search  warrant  to  search  for  the  remains  of  a 
dead  person.^'* 

(Begin  as  in  §  163.) 

Whereas, ,  of ,  has  this  day  exhibited  to  me   [his] 

complaint  in  writing  under  [his]  hand  and  oath,  therein  alleg- 
ing that (recite  the  substance  of  the  complaint). 

"«P.  S.  Sec.  5823. 

205 


§    167  CRIMINAL  PROCEDWRE 

And  praying  for {recite  the  substance  of  the  prayer.) 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you 
are  hereby  commanded  to  enter  into  the  said [dwelling- 
house]  of  the  said ,  in  said  town  of aforesaid,  in  the  day 

time  only,  and  there  diligently  to  search  for  the  remains  of  the 

said ,  deceased;  and  if  the  same  shall  be  found  upon  such 

search,  you  will  bring  them  forthwith  before  me  at  [my  office] 

in aforesaid,  then  and  there  to  be  dealt  with  according  to 

law. 

{Conclusion,  recognizance,  etc.,  as  in  §  163.) 
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CHAPTER  IX. 
EQUITY   PEOCEDUEE 


§  168.  Origin  and  nature. — Procedure  in  the  English 
court  of  chancery  was  derived  in  part  from  the  common  law 
and  in  part  from  the  law  of  ancient  Rome.^ 

Pleadings  in  that  court,  after  about  the  middle  of  the 
fifteenth  century,  were  in  the  English  language,  which  had 
then  become  the  popular  speech.  This  was,  perhaps,  because 
any  set  of  questions,  to  be  answered  under  oath  by  an  ordinary 
person,  could  hardly  be  in  French,  which  had  then  become  a 
foreign  tongue,  nor  in  Latin,  which  had  long  been  merely  a 
language  for  scholars.  The  pleadings  and  records  of  the  courts 
of  common  law,  however,  for  two  or  three  centuries  longer, 
continued  to  be  written  in  French  and  Latin.  A  suit  in  chan- 
cery, therefore,  came  to  be  often  called  "a  suit  by  English 
bill,"  as  contrasted  with  a  common  law  action  based  upon  a 
Latin  writ. 

The  first  step  in  English  chancery  procedure  was  the 
filing^  of  the  bill  of  complaint,^  which,  unlike  an  ancient  com- 
mon law  writ,  was  a  full  statement  of  the  cause  of  action,  or 
claims  of  the  suitor  against  the  defendant.  In  this  respect 
chancery  reversed  the  common  law  procedure ;  so  that  instead 
of  the  suitor  applying  for  a  writ,  which  would  summon  the 
adverse  party  and  give  the  court  authority  to  entertain  a 
written  statement  of  the  suitor's  claims,  in  chancery  he  applied 
to  a  court  which  already  had  general  authority,  but  which 


iDavis  V.  Davis,  3  Atk.  23.  ^A  bill  in  chancery  has  been  de- 

As  to  the  distribution  of  equi-  scribed   as  "a  petition  to  the 

table  topics  in  this  volume,  see  court,  asking  for  a  writ  of  sub- 

Chap,  in,  $  17,  note  1.  poena,"  upon  grounds  and  for 

2See  J  79,  note  12.  purposes  set  forth  in  the  ear- 

lier portions  of  the  bill. 

207 


§    168  EQUITY  PEOCEDURE 

did  not  summon  the  defendant  to  appear,  until  something 
substantial  had  been  filed  for  him  to  answer. 

Of  bills  in  chancery  there  were  and  are  a  number  of 
varieties:  such  as  Original  bills,  Auxiliary  bills,  Cross  bills. 
Bills  of  Review,  Supplemental  bills.  Bills  of  Eevivor,  etc. 

Among  original  bills,*  considered  as  to  their  subject  mat- 
ter, there  were  Bills  for  Discovery,  Bills  of  Information,  Bills 
of  Peace,  Bills  quia  timet,  Bills  of  Certiorari,  Bills  of  Inter- 
pleader, Bills  to  perpetuate  testimony,  etc. 

Early  bills  in  chancery  were  doubtless  quite  simple,  being 
often  meant  merely  to  aid  the  clerks  in  framing  an  action  on 
the  case  for  a  court  of  common  law.  These  would  consist  of 
a  brief  statement  of  the  wrongs  complained  of,  with  a  simple 
prayer  for  general  relief."  That  technical  precision,  which 
was  demanded  in  a  common  law  declaration,  could  not  be 
expected;  for  the  double  reason  that  the  nature  of  the  subject 
matter  was  more  complex,  and  that  the  intended  purpose  was 
largely  discovery,  and  not  defense  alone. 

A  bill  in  chancery,  according  to  the  ancient  precedents, 
consisted  of  nine  parts,  not  all  of  which  were  essential  in 
every  instance,  viz.:  (1)  the  Address;  (2)  the  Introduction  or 
Title,  containing  the  names  and  descriptions  of  the  complain- 
ants; (3)  the  Stating  part,  or  Premises,  consisting  of  fuU  alle- 
gations of  the  suitor's  claims;  (4)  the  Charge  of  Confederacy; 
(5)  the  Charge  of  Pretenses;  (6)  the  Jurisdictional  clause; 
(7)  the  Interrogatory  part,  or  prayer  for  Answer  or  Discov- 
ery; (8)  the  Prayer  for  Relief;  (9)  the  Prayer  for  Process. 

This  somewhat  ponderous  document  had  become  fully 
naturalized,  in  those  American  colonies  which  had  chancery 


*It  throws  some   light  upon  the  sThe    prayer    for    general    relief 

mechanical     ideas     of    bygone  has     been     called     "the     best 

generations  to  recall  that  Lord  prayer   next    after   the   Lord's 

Thurlow  is  said  to  have  thought  Prayer. ' ' 

that   a   machine   might   be   in-  Cook  v.  Martyn,  2  Atkyns  2; 

vented    for    drafting    bills    in  Dormer  v.  Fortescue,  3  Atkyns 

chancery.  133;  Manaton  v.  Molesworth,  1 

Eden  86  (b). 
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procedure,  at  the  time  when  Vermont  courts  began  to  admin- 
ister justice. 

§  169.    A  bill  in  equity,'  eighteenth  century^  form. 

I.  The  direction  or  address: 

To  the  Honorable  Supreme  Court,  to  be  holden  at  Rutland, 
within  and  for  the  County  of  Rutland,  on  the  third  Tuesday 
of  August,  in  the  year  of  our  Lord  1787 : 

II.  The  introduction: 

Humbly  complaining  shew  your  orators,  Nathaniel*  Chip- 
man,*  of  Tinmouth  in  the  County  of  Rutland,  and  Jonathan 
Bush,  of  Shelbume,  in  the  County  of  Addison,  administrators 
of  the  estate  of  John  Cobham,  late  of  Rutland  aforesaid, 
deceased : 


«Since  a  concrete  example  will 
illustrate  the  subject  better 
than  any  amount  of  comment, 
a  precedent  is  here  chosen  from 
one  of  the  earliest  equity 
causes  in  Vermont. 
This  illustrative  bill  in  equity 
was  undouibtedly  composed  by 
Nathaniel  Chipman,  and  some 
parts  of  the  original  document 
are  in  his  handwriting.  As  a 
specimen  of  concise  and  accu- 
rate legal  statement,  with  con- 
siderable freedom  from  that 
verbosity  which  at  times  has 
characterized  such  writings,  it 
merits  careful  attention.  In 
several  respects  it  differs  from 
the  standard  forms,  as  con- 
tained in  works  on  equity 
pleading. 

Tor  the  80th  century  forms  of 
equity  pleadings,  etc.,  see.  Ch. 
XIX. 

sNathaniel  Chipman,  one  of  the 
foremost  of  the  lawyers  and 
statesmen  whose  careers  dis- 
tinguished the  early  history  of 
Vermont,  was  born  Nov.  15, 
1758,  at  Salisbury,  Conn.,  and 
died  at  Tinmouth,  Vt.,  Febru- 
ary 15,  1843.    A  member  of  the 


Yale  class  of  1777,  he  went 
from  his  studies  to  serve  his 
country, — at  Valley  Forge  and 
Monmouth  and  elsewhere;  and 
settled  in  Tinmouth  in  April, 
1779.  His  services  for  the 
struggling  commonwealth,  with- 
in whose  borders  he  had  thus 
taken  his  abode,  are  too  well 
known  to  the  descendants  of 
those  early  settlers  to  warrant 
repetition.  He  may  be  briefly 
described,  however,  as  the  chief 
legal  counsel  for  those  able 
leaders  who  made  Vermont  a 
separate  State.  Without  his 
deep  learning,  sound  judgment, 
sensible  advice  and  sagacious 
forethought,  their  efforts  would 
have  been  unsuccessful;  and 
Vermont,  as  we  know  it,  would 
not  have  been. 
»"That  great  lawyer"  (Nathan- 
iel Chipman)  "who  was  prom- 
inently active  in  public  affairs 
during  the  formative  period  of 
the  constitution,  and  must 
have  been  imbued  with  its 
spirit  and  meaning." 
Eowell,  C.  J.  in  State  v.  Stimp- 
son,  78  Vt.  131. 
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III.    The  premises,  or  stating  part: 

That  the  said  John,  on  the  10th  day  of  May,  in  the  year 
1785,  in  his  lifetime,  did  enter  into  an  agreement  with  one 
Reuben  Pitcher  for  the  purchase  of  twenty-three  acres  and  a 
half  of  land  in  said  Rutland,  with  the  appurtenances,  bounded 
as  follows,  to  wit:  beginning,  etc.  {description  omitted)  and  also 
another  lot  in  said  Rutland  containing  sixteen  acres,  for  a  very 
large  sum  of  money,  to  wit,  150  pounds  lawful  money,  to  be 
by  the  said  John  Cobham  thereafter  paid  to  the  said  Reuben 
Pitcher,  which  land  the  said  Reuben  Pitcher  had  before  that 
time  purchased  of  Reuben  Harmon,  Senior,  of  said  Rutland, 
for  a  valuable  consideration ;  and  the  same  was  conveyed  to  the 
said  Reuben  Pitcher  by  the  said  Reuben  Harmon,  Sr.,  by  his 
deed  of  bargain  and  sale,  executed  and  acknowledged  according 
to  law. 

That  afterwards,  to  wit,  on  the  12th  day  of  January  in  the 
year  1787,  in  the  lifetime  of  the  said  John  Cobham,  the  said 
John  completed  to  the  said  Reuben  Pitcher  the  payment  of  150 
pounds  for  the  purchase  of  the  aforesaid  farm;  and  it  was  then 
and  there  in  the  lifetime  of  the  said  John,  to  wit,  on  the  afore- 
said 12th  day  of  January,  1787,  for  the  purpose  of  fufiUing  the 
aforesaid  agreement,  and  the  more  securely  conveying  the  title 
to  the  said  premises,  as  pretended  by  the  said  Reuben  Pitcher, 
further  agreed  by  and  between  the  said  John,  and  the  said 
Reuben  Pitcher  and  the  said  Reuben  Harmon,  Senior,  that  the 
said  Reuben  Pitcher  should  deliver  up  to  be  cancelled  to  the 
said  Reuben  Harmon,  Sr.,  the  aforesaid  deed  of  conveyance  of 
the  premises  made  by  the  said  Reuben  Harmon,  Sr.,  to  the  said 
Reuben  Pitcher  as  aforesaid, — the  same  not  having  been  record- 
ed,— and  that  the  said  Reuben  Harmon,  Sr.,  should  convey  the 
premises  to  the  said  John  instead  of  the  said  Reuben  Pitcher: 
whereupon  the  said  Reuben  Pitcher  did  deliver  up  to  the  said 
Reuben  Harmon,  Sr.,  the  deed  last  aforesaid,  and  the  said  Reu- 
ben Harmon,  Sr.,  did,  the  same  12th  day  of  January,  1787, 
make,  execute  and  deliver  to  the  said  John  Cobham,  in  his 
lifetime,  a  deed  of  bargain  and  sale  of  the  said  premises,  bearing 
date  the  day  and  year  last  aforesaid,  and  the  said  deed  last 
aforesaid  was  authenticated,  acknowledged  and  recorded  accord- 
ing to  law  the  same  day  last  aforesaid. 
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IV.     The  confederating  pari."  , 

Yet  now,  may  it  please  your  honours  so  it  is,  that  Reuben 
Harmon,  Junior,^^  of  Rupert  in  the  County  of  Bennington, 
although  he  had  particular  notice  of  all  the  several  contracts, 
agreements  and  purchases,  combining  and  confederating  with 
the  said  Reuben  Pitcher  and  Reuben  Harmon,  Sr.,  to  defraud 
the  said  John,  on  the  11th  day  of  January,  1787,  did  secretly 
and  fraudulently  cause  the  same  premises  to  be  attached  at  the 
suit  of  the  said  Reuben  Harmon,  Jr.,  against  the  said  Reuben 
Harmon,  Sr.,  by  writ  of  attachment  bearing  date  the  9th  day  of 
January  aforesaid,  signed  by  Gideon  Adams,  Justice  of  the 
Peace  for  the  County  of  Rutland  aforesaid  in  an  action  of  the 
case  on  a  promissory  note  for  150  pounds  lawful  money,  pre- 
tended to  be  due  from  the  said  Reuben  Harmon,  Sr.,  to  the  said 
Reuben  Harmon,  Jr.,  returnable  to  the  county  court  to  be  holden 
at  Rutland  on  the  third  Tuesday  of  March,  1787,  at  which  court 
judgment  was  coUusively  obtained  by  default  in  said  action 
for  the  sum  of  154  pounds  two  shillings  &  six  pence,  lawful 
money,  damages,  and  the  sum  of  (omitted)  costs  of  suit,  whereof 
the  said  Reuben  Harmon,  Jr.,  took  out  execution  signed  by  Oba- 
diah  Noble,  Esq.,  clerk  of  said  court,  bearing  date  the  29th  day 
of  March,  1787,  and  returnable  in  sixty  days,  and  afterwards 
delivered  the  same  execution  to  Jedediah  Clark,  Jr.,  then  a 
Sheriff's  Deputy  under  Jonathan  Bell,  Esq.,  High  Sheriff  of  the 
County  of  Rutland,  who  afterwards,  to  wit  on  the  26th  day  of 
April,  1787,  in  the  lifetime  of  the  said  execution,  by  the  direc- 
tion of  the  said  Reuben  Harmon,  Jr.,  levied  the  said  execution 
on  the  said  23  acres  and  a  half  of  land  and  caused  15  acres  and 
85  rods  thereof,  together  with  the  house  and  bam  thereon  stand- 
ing, to  be  appraised  at  the  sum  of  (omitted)  lawful  money,  in 
satisfaction  of  the  said  execution  and  costs,  and  delivered  seisin 
thereof  to  the  said  Reuben  Harmon,  Jr. ;  and  the  said  Reuben 
Harmon,  Jr.,  has  since  the  death  of  the  said  John  obtained  pos- 
session of  the  said  premises  and  now  holds  and  enjoys  the  same. 

lOThe  usual  purposes  of  part  IV  grounds  for  relief,  part  IV  is 

were  two:  (1)  to  lay  a  founda-  usually  unnecessary;   and  even 

tion  for  bringing  in  additional  in  cases  such  as  that  here  used 

parties;   and   (2)   to  anticipate  for  illustration,  part  IV  is  more 

known   defenses,   with   the   de-  properly  included  in  part  III. 

sign    of    replying    to    them    in  iiAs    to    these    confederates    see 

part  V.    Unless  a  conspiracy,  or  Vermont    Historical    Gazetteer, 

confederation,  actually  forms  a  Vol.  I,  pp.  223  and  227. 


portion    of    the    complainant's 
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V.    The^^  charging  part,^^ 

VI.  The  clause  of  jurisdiciion,^* 

All  which  doings  of  the  said  Reuben  Harmon,  Jr.,  and  the 
other  confederates,  are  against  equity  and  good  conscience,  and 
greatly  embarrass  and  impede  your  orators,  administrators  as 
aforesaid,  in  the  legal  settlement  and  distribution  of  said  estate, 
and  will  tend  to  defeat  the  creditors  to  the  said  estate  of  their 
just  dues.  In  tender  consideration  whereof,  and  forasmuch  as 
your  orators  are  without  remedy  save  in  this  Honourable  court 
as  a  court  of  Equity ; 

VII.  The^^  interrogating  part.^^ 

To  the  end,  therefore,  that  the  said  Reuben  Harmon,  Jr. 
may  true  and  perfect  answers  make  to  all  and  singular  the 


i2ln  this  illustrative  precedent 
Part  V  was  wholly  omitted; 
doubtless  because  not  needed  in 
that  litigation.  It  usually  be- 
gan thus:  "Whereas,  the  ora- 
tor [plaintiff]  charges  the  con- 
trary thereof  to  be  the  truth, 

and     that ' ' then     repeating 

the  claims  of  Part  III  in  such 
language  as  to  fortify  them  and 
compel  their  admission  by  the 
defendant  in  his  answer. 

i3The  intended  purposes  of  Parts 
IV  and  V  were  (1)  to  sCntici- 
pate  expected  defenses  and  out- 
line the  complainant's  reply  to 
them;  and  (2)  to  obtain  dis- 
covery as  to  the  matters  of 
avoidance  involved  in  such 
reply.  In  one  aspect  Part  V 
was  the  chancery  mode  of 
pleading  the  equivalent  of  a 
common  law  replication.  Equi- 
ty differed  from  common  law 
in  that  there  could  be  ordi- 
narily but  one  pleading  on  each 
side;  the  bill  and  the  answer. 
Ifj  however,  the  answer  showed 
the  need  of  .stating  matters 
which  had  not  been  alleged  in 
the  bill,  that  pleading  might  be 
amended  to  include  them;  but 
merely  alleging  them  in  the  ori- 
ginal charging  part  was  usually 
not  enough. 


Part  V  degenerated  in  practice 
until  it  became  at  times  a  mat- 
ter of  serious  complaint.  The 
unnecessary  repetition  of  the 
same  things  in  parts  III,  V, 
and  VII  led  to  the  description 
of  an  ancient  bill  in  chancery 
as   "a  thrice  told  tale. ' ' 

i*Part  VI  was  never  an  essential 
portion  of  a  bill  in  equity. 

isPart  VII  is  the  only  really  use- 
ful part,  after  III,  except  the 
prayers.  Its  purpose  is  dis- 
covery, the  most  ancient  aim  of 
equitable  procedure.  See  Chap, 
in,  §  21.  If  no  special  dis- 
covery is  desired,  this  part  may 
be  very  brief  and  formal,  or 
may  be  omitted  entirely  in 
twentieth  century  practice;  but, 
if  discovery  is  wanted,  the  best 
mode  is  to  insert  sharply  drawn, 
searching  questions,  which  will 
demand  categorical  answers, 
after  the  usual  manner  of  ex- 
amining a  witness. 
A  well  sanctioned  form  is  this. 
"And  more  especially  that  he 
may  answer  and  set  forth:  (1) 
Whether  he  had  not  notice, 
etc.;  (2)  Whether  any  and  what 
debts,"  etc. 

i«When  the  adverse  party  is  at  a 
distance,  or  out  of  the  jurisdic- 
tion, this  feature  is  sometimes 


212 


A  BILL  OP  COMPLAINT  §    169 

premises  hereinbefore  set  forth,  as  fully  as  though  the  same 
were  again  repeated  and  particularly  interrogated;  and  more 
especially  whether  he  had  not  notice  of  the  several  agreements 
made  as  aforesaid  for  the  purchase  and  conveyance  of  the  said 
land  to  the  said  John  Cobham  as  aforesaid,  and  whether  any 
and  what  debts  were  due  to  him  from  the  said  Reuben  Harmon, 
Sr.,  and  when  and  how  the  same  arose;  and  whether  the  said 
land  was  not  sold  by  the  said  Reuben  Harmon,  Sr.,  to  the  said 
Reuben  Pitcher  and  by  the  said  Reuben  Pitcher,  with  the  knowl- 
edge and  consent  of  the  said  Reuben  Harmon,  Jr.,  to  the  said 
John  Cobham  to  raise  money  for  the  payment  of  such  debt, 
if  any  were  due  from  the  said  Heuben  Harmon,  Sr.,  to  the  said 
Reuben  Harmon,  Jr.,  and' whether  he  did  not  receive  some  and 
what  part  of  the  said  purchase  money  on  account  of  such  debt 
due  or  pretended  to  be  due  from  the  said  Reuben  Harmon,  Sr. 
to  the  said  Reuben  Harmon,  Jr.  Whether  he  has  any  title  to 
the  said  land  but  what  he  derives  from  the  aforesaid  judgment 
and  execution. 

VIII.  The  prayer  for  relief. 

And  that  the  said  Reuben  Harmon,  Jr.,  may  be  compelled 
to  assign  his  interest  in  the  premises  to  your  orators  to  be  by 
them  distributed  or  disposed  of  as  the  law  directs  and  to  yield 
up  the  quiet  and  peaceable  possession  thereof  to  your  orators 
and  that  they  may  be  relieved  in  all  things  according  to  equity 
and  good  conscience. 

IX.  The  prayer  for  process. 

Your  orators  pray  that  the  said  Reuben  Harmon,  Junior, 
may  be  called  before  your  Honors  in  the  said  supreme  court 
to  answer  to  all  and  singular  the  premises  and  to  stand  to, 
abide  and  perform  such  order,  direction  and  decree  as  to  your 
honours  shall  seem  meet. 

And  your  orators  as  in  duty  bound  shall  ever  pray. 
Tinmouth,  July  30th,  A.  D.  1787. 

{Signed)    Nath'iel   Chipman)  .,    .   . 

Jonathan  Bush      |  Administrators. 


quite  efficient.     Care  should  be  call  for  an  answer  under  oath, 

taken,  in  drafting  interrogato-  An  interrogatory  must  be  sup- 

ries,    that    they   are   based    on  ported    and    justified    by    the 

part  m,  and  that  those  which  stating  part  of  the  bill,  else  tfie 

may    be    answered    in    a    way  adverse  party  need  not  answer 

harmful  to  the  pleader  do  not  it. 
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X.    The  subpoena.  ■  \ 

To  the  Sheriff  of  Bennington,  his  deputy  pr  either  of  the 
Constables  of  Rupert  in  said  County greeting: 

By  the  authority  of  the  State  of  Vermont  you  are  hereby 
commanded  to  make  known  to  Reuben  Harmon,  Jr.,  of  said 
Rupert,  that  laying  aside  all  manner  of  business,  he  personally 
appear  before  this  Supreme  Court  to  be  holden  at  Rutland  on 
the  third  Tuesday  of  August,  1787,  then  and  there  to  answer  to 
Nathaniel  Chipman  &  Jonathan  Bush,  the  above  named  admin- 
istrators on  the  estate  of  John  Cobham,  late  of  said  Rutland, 
deceased,  and  further  to  do  and  suffer  what  by  this  court  shall 
be  adjudged  in  this  behalf.  And  this  he  may  not  omit  under 
the  penalty  of  the  law. 

Dated  at  Tinmouth,  this  6th  day  of  August,  A.  D.  1787. 

Wm.  Gould,  Clerk. 

§  170.  Parties  in  equity. — The  party  who  institutes  legal 
proceedings  in  a  court  of  equity  has  been  known  by  different 
names  in  different  courts  and  countries.  In  England  the 
person  so  becoming  a  suitor  in  chancery  was  known  as  the 
plaintiff,  just  as  in  an  action  at  common  law.  The  same  word 
was  used  to  designate  such  a  party  in  the  early  chancery 
procedure  of  New  York.  The  name  "  orator  "^^  was  also  used 
at  an  early  date  in  England,  but  has  there  become  obsolete. 

In  Vermont  from  the  earliest  period  the  pursuing  party 
in  chancery  has  often  been  called  the  orator;^'  tho  the  word 
"plaintiff"  was  also  originally  used  in  the  same  sense.  In 
later  times  the  name  "orator,"  or  its  English  translation  "com- 
plainant" ^°  has  bpcome  universal  in  Vermont,  to  distinguish 
a  plaintiff  in  chancery  from  one  at  common  law. 


I'The  Latin  word   "orator,"   in  isMorrison  v.  Shattuek,  (1789),  1 

the    sense    of    "a    party    who  N.  Chip.  19. 

prays  for  equitable  relief,"  is  isThe    Public    Statutes    of    1906 

so  liable  to  be  confused  with  and  the  Chancery  rules  of  Sept. 

the  English  word  of  the  same  1909,  use  the  word  "complain- 

spelling,  but   of   different  pro-  ant"   only;    so   that   this   may 

nunciation,   which   means    "an  now    properly    be    called    the 

eloquent  public  speaker,"  that  "oflScial"   designation  in  "Ver- 

its  use  as  a  legal  term  is  not  mont.     As  such   it  is  used   in 

to  be  encouraged.  this  volume. 

214 


PLEADINGS  AND  PARTIES 


§  170 


The  mode  of  describing  parties  in  equity  process  and 
pleading  is  the  same  as  in  actions  at  law.^° 

In  general,  every  person,  including  a  corporation,  unless 
specially  disqualified,  may  become  a  complainant  in  a  suit 
in  chancery.  Limitations  exist,  however,  which  may  require 
a  suit  to  be  brought  in  some  particular  manner,  when  any  of 
certain  classes  of  persons  are  to  be  made  parties;  but  these 
relate  more  to  the  nature  of  their  interest  than  to  the  fact  of 
their  personality. 

If  space  permitted,  a  discussion  might  be  had  here  as  to 
the  special  conditions  under  which  the  United  States,  the  State 
of  Vermont,  the  other  States  of  the  Union,  Foreign  Govern- 
ments and  Colonies;  Corporations,  domestic,  foreign,  munici- 
paP^  and  charitable ;  Joint  stock  companies  and  Associations ; 
Aliens,  Bankrupts,  Executors,  Administrators,  Guardians, 
Trustees,^^  Receivers,  Assignees,  Idiots,  Lunatics,  Infants  and 
Married  women  may  sue  or  be  sued  in  a  court  of  equity;  the 
preliminary  steps  needed  to  be  taken,  and  the  special  incidents 
which  may  characterize  such  litigation.  All  these  matters, 
however,  must  be  sought  for  in  more  extensive  works. 

Parties  to  a  suit  in  chancery  may  be  either  necessary  or 
permissible.  Every  person  whose  interest  in  the  subject  mat- 
ter of  the  litigation  is  such  that  an  adverse  decision  would 
deprive  him  of  a  substantial  right,  is  a  necessary  party. 
Other  persons  may  be  interested  in  such  a  way  that  they  are 
proper,  tho  not  necessary  parties;  while  others,  who  have 
absolutely  no  interest,^*  may  be  entitled  to  their  discharge 


20  See  Chap.  Xn,  $  318. 

21T0W11  officers,  made  parties  as 
such  when  in  office,  may  then 
be  proper  parties  to  a  suit  in 
equity;  but  after  their  terms  of 
office  have  expired,  they  then 
having  no  further  interest  in 
the  suit,  no  decree  could  be 
,  made  against  them,  and  the  bill 
should  be  dismissed  as  to  them, 
with  or  without  costs  as  the 
facts  may  warrant.  School  v. 
Troy,  80  Vt.  16  (25). 


22'When  the  beneficiaries  under 
an  express  trust  are  parties  to  a 
suit  in  equity  the  trustee  is  also 
a  necessary  party.  School  v. 
Troy,   80  Vt.   16   (35) 

23As  a  general  rule  no  one  should 
be  made  a  defendant  to  a  bill 
in  equity  who  has  no  interest 
in  the  subject  matter  of  the 
suit  and  against  whom  no  de- 
cree can  be  made.  School  v. 
Troy,  80  Vt.  16  (24). 
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"with   costs,   upon   disclaiming   all   interest   in  the   litigated 
matters. 

Unlike  common  law  actions,  a  suit  in  equity  does  not 
require  that  all  persons  interested  in  the  same  right  with  the 
suitor  should  be  made  co-plaintiffs.  It  is  enough  if  all  neces- 
sary parties  are  before  the  court;  who,  if  they  will  not  join 
in  the  bill  of  complaint,  may  be  made  defendants. 


§  171.  Husband  and  wife  as  parties. — Equity  always 
dealt  with  married  women  as  parties  to  litigation  on  a  basis 
different  from  that  of  the  common  law;  but  modern  statutes 
have  removed  much  of  this  distinction.^*  At  common  law  no 
married  woman  could  sue  or  be  sued  alone,  unless  her  hus- 
band were  civilly  dead,  etc.,  so  that  he  must  join  as  a  plaintiff^" 
to  protect  her  rights,^*  and  be  sued  with  her^'  as  a  co-defend- 
ant. 

In  chancery  suits  against  other  parties,  affecting  the  pecu- 
liar or  separate  estate  of  a  wife,  there  was  no  absolute  need 
of  her  husband  being  joined  as  a  party  with  her  unless  he 
were  personally  interested, — ^tho  in  practice  he  often  was 
joined  by  analogy  to  procedure  at  common  law. 

In  chancery,  also  a  wife  could  always  sue  her  husband 
(thru  the  intervention  of  a  next  friend)  whenever  there  was 


2*See  P.  S.  Sees.  2553  to  2564; 
2573  to  3575;  2649  to  2650; 
3037  to  3051;  3097,  etc. 

25Tlie  common  law  rule  still  pre- 
vails in  Vermont  which  gives  to 
a  husband  a  freehold  estate  for 
the  joint  lives  of  himself  and 
wife  in  all  the  lands  she  held 
at  the  time  of  their  marriage, 
except  such  as  she  then  held  to 
her  sole  and  separate  use. 
Chapman  v.  Long,  66  Vt.  656; 
Hanchett  v.  Moxly,  68  Vt.  210; 
Deitrich  v.  Hutchinson,  73  Vt. 
134;  Hubbard  v.  Hublbard,  77 
Vt.  73   (76). 

26The  legislature  cannot  deprive 
a  man  of  his  estate  in  land, 
vested  in  him  by  law  and  give 


it  to  his  wife,  unless  in  accor- 
dance with  due  process  of  law. 
Hubbard  v.  Hubbard,  77  Vt. 
73. 
27A  married  woman's  mortgage 
of  land  not  her  separate  estate, 
in  which  deed  her  husband  did 
not  join  but  merely  signed  his 
name  at  the  end,  and  acknowl- 
edged the  execution,  is  void, 
and  cannot  be  validated  with- 
out statutory  power,  and  can- 
not be  treated  as  an  equitable 
mortgage. 

Dietrich  v.  Hutchinson,  73  Vt. 
134;  Dietrich  v.  Hutchinson,  75 
Vt.  389;  Hubbard  v.  Hubbard, 
77  Vt.  73;  Dietrich  v.  Hutchin- 
son,  81   Vt.   160. 
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antagonism  of  pecuniary  interest  between  the  two;  and  con- 
versely he  could  sue  her.^* 

§  172.  Original  bills. — ^Bills  in  chancery  are  divided  first 
into  original  bills,  and  bills  not  original;  also  into  bills  for 
discovery  merely,  and  those  for  relief,  which  may  include 
discovery.  Under  present  day  statutes,  in  Vermont  at  least, 
many  subjects  of  equitable  concern  have  been  given  simpler 
and  more  satisfactory  treatment  than  an  English  bill  in  Equity 
afforded.^'' 

Original  bills,  praying  relief,  are  brought  in  those 
instances  where  equitable  rather  than  legal  remedies  are 
required.  The  subjects  of  such  bills  are  so  various  that  only 
general  principles  can  profitably  be  stated. 

They  should  be  drawn  with  certainty  to  a  common  intent 
— ^the  lowest  of  the  three  degrees  of  certainty  recognized  by 
the  law.  They  should  set  forth  in  the  Stating  part  (1)  the 
complainant's  rights  to  the  property  involved;  (2)  the  wrong- 
ful acts  done  to  those  rights;  (3)  the  person  by  whom,  and 
(4)  sufficient  details  of  time,  place  and  circumstances.  The 
prayer  should  ask  for  general  and  specific  relief,  especially 
for  process,  such  as  a  preliminary  injunction  when  desired. 

In  Vermont  practice  fully  three-fourths  of  the  equity  causes 
are  suits  for  the  foreclosure  of  mortgages.    The  most  common 


28Porter  v.  Bank,  19  Vt.  410  (417). 

2»Thus,  bills  for  diseovery,  mere- 
ly, have  been  avoided  in  many 
instances  by  the  power  of  tak- 
ing a  party's  deposition  before 
trial.  Bills  to  perpetuate  the 
testimony  of  witnesses  are  not 
needed  since  a  judge  of  the 
county  court  has  complete  au- 
thority. P.  S.  Sees.  1625  to 
1630.  Bills  of  revivor  also 
have  given  place  to  a  statutory 
procedure.  P.  S.  Sees.  1269  to 
1279.  Supplemental  bills  are 
filed  as  amendments  to  the  ori- 
ginals, like  other  papers  in  the 
cause,  and  cross^bills  are  now 
often  included  in  the  answers 
of  defendants. 


In  like  manner,  by  reason  of 
the  lapse  of  centuries  since 
English  chancellors  began  to 
mitigate  the  so-called  rigors  of 
the  common  law,  the  procedure 
in  courts  of  equity  has  become 
fixed  and  settled,  bo  that  it  has 
long  been  governed  by  estab- 
lished principles,  the  sources  of 
which,  like  those  of  common 
law,  can  be  found  in  the  deci- 
sions of  the  courts;  and  while 
judicial  discretion  may  enter 
more  largely  into  equity  pro- 
cedure, its  essential  nature  is 
the  same,  whenever  and  wher- 
ever it  may  be  exercised.  §  68, 
note   83. 
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subject  matters^"  of  the  others  are  perhaps  the  reformation^^ 
of  written^^  contracts;  the  specific^^  performance  of  agree- 
ments; the  annulment  of  fraudulent'*  judgments  and  convey- 
ances; the  establishment  of  resulting^'  trusts;  the  administra- 
tion of  express  trusts;  the  abatement  of  nuisances;'"  and  bills 
of  interpleader. 


soChaneery  has  jurisdiction  in 
some  States  to  determine  and 
locate  a  right  of  way  by  neces- 
sity. 

Pearne  v.  Coal  Creek  Co.,  90 
Tenn.  619;  Camp  v.  Whitman, 
51  N.  J.  Eq.  467;  Fishing  Club 

V.  Electric  Co.  N.  J.  E., 

79  Atl.  336  (327). 

3iA  written  contract,  especially  a 
deed,  will  be  reformed  in  equi- 
ty for  mistake  only  upon  evi- 
dence so  strong  as  to  establish 
the  mistake  beyound  a  reasona- 
ble doubt. 

Griswold  v.  Smith,  10  Vt.  452 
Cleveland  v.  Burton,  11  Vt.  138 
Goodell  V.  Keld,  15  Vt.  448 
Preston  v.  Whiteomb,  17  Vt, 
183;  Shattuck  v.  Gay,  45  Vt.  87 
Barry  v.  Harris,  49  Vt.  393 
Puller  v.  Knapp,  82  Vt.  166 
Fairbanks  v.  Harvey,  83  Vt. 
283;  Earle  v.  Blanchard,  85 
Vt.   288. 

32Beformation  of  a  written  con- 
tract implies  that  there  was  a 
verbal  meeting  of  minds  be- 
tween the  parties,  but  that  in 
some  way  a  mistake  has  inter- 
vened between  the  two,  so  that 
the  writing  does  not  express 
the  true  agreement.  The  party 
who  seeks  in  chancery  to  re- 
form a  writing,  must  establish 
such  a  mistake  in  it,  and  be- 
yond a  reasonable  doubt,  also, 
establish  a  standard  by  which 
the  writing  may  be  reformed; 
that  is,  must  show  by  that  de- 
gree of  proof,  what  the  verbal 
contract  was,  in  the  particular 
respect  concerned.  Child  v. 
Cate,  84  Vt.  46;  85  Vt.  418. 


33The  right  to  the  specific  per- 
formance of  a  contract  to  sell 
real  estate,  tho  evidenced  by  a 
writing,  is  not  absolute,  but 
rests  in  the  sound  discretion  of 
the  court,  having  in  view  all 
the  equities  of  the  case. 
Western  E.  E.  v.  Babcock,  6 
Mete.  346;  Curran  v.  Holyoke, 
etc.,  116  Mass.  90;  Thaxter  v. 
Sprague,  159  Mass.  897;  O'- 
Brien V.  Boland,  166  Mass.  481; 
Eosenberg  v.  Hefferman,  197 
Eosenberg  v.  Heffernan,  197 
ney,  200  Mass.  46. 

3*The  fraudulent  acts  for  which  a 
court  of  equity  will  annul  the 
judgment  or  decree,  of  a  court 
of  competent  jurisdiction,  be- 
tween the  same  parties,  must 
have  relation  to  fraud  extrinsic 
or  collateral  to  the  matter  on 
which  the  judgment  was  ren- 
dered and  not  some  matter  ac- 
tually presented  and  considered 
in  the  judgment  assailed.  To 
hold  otherwise  would  open  the 
door  for  the  retrial  of  every 
once  litigated  question. 
Camp  V.  Ward,  69  Vt.  286; 
United  States  v.  Throckmorton, 
98  XT.  S.  61;  French  v.  Eay- 
mond,  82  Vt.  156. 

35A  resulting  trust  may  be  proven 
by  parol;  as  if  one  buys  land 
and  takes  a  deed  in  the  name  of 
another,  it  may  be  shown  who 
furnished  the  money.  Williams 
V.  Wager,  64  Vt.  326. 

sein  the  absence  of  any  statute 
otherwise  providing  a  special 
remedy,  the  usual  remedy  for  a 
public  nuisance  is  by  indict- 
ment   at    common    law,    under 
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A  bill  in  chancery  should  be  signed  by  the  complainant, 
with  his  own  hand  or  by  that  of  his  solicitor,  and  should  be 
countersigned*^  by  his  solicitor.** 


§  173.  Foreclosure  of  mortgages.*" — One  of  the  earliest 
grounds  of  equitable  interposition*"  in  England,  was  in  favor 
of  the  mortgagor,  when  he  had  failed  to  pay  the  debt  at  the 
time  appointed,  whereby  his  conditional*^  estate  in  the  land 


which  the  fact  of  nuisance  may 
be  established  by  verdict,  and 
the  judgment  would  be  that  the 
nuisance  be  abated. 
When  a  court  of  equity  assumes 
jurisdiction  of  the  question  of 
a  public  nuisance,  a  preliminary 
injunction  ordinarily  will  not 
be  granted  unless  the  fact  of 
nuisance  has  been  established 
by  a  judgment  at  law,  or  ap- 
pears so  clearly  by  the  bill,  an- 
swer, affidavits,  etc.,  on  which 
the  motion  may  be  heard,  that 
its  existence  cannot  fairly  be 
disputed.  Otherwise  the  in- 
junction will  not  be  granted 
until  after  final  hearing. 
Butterfoss  v.  State,  40  N.  J. 
Eq.    325;    Board    of   Health   v. 

Neidt,  N.   J.   E.,   19   Atl. 

318;  Board  of  Health  v.  Leder- 
er,  52  N.  J.  E.  675;  Board  of 
Health  v.  Hutchinson,  39  N.  J. 
E.  218;  Board  of  Health  v. 
Hutchinson,  39  N.  J.  E.  569; 
Board  of  Health  v.  Powder  Co., 
N.  J.  E.,  80  Atl.  998  (1000). 
37ln  some  cases  a  bill  in  chancery 
must ,  also  be  verified  by  the 
complainant's  oath,  or  accom- 
panied by  the  affidavit  of  some 
person  having  personal  knowl- 
edge of  certain  facts.  Such 
are,  when  an  injunction,  writ 
of  sequestration,  receiver  or 
mere  discovery  is  asked  for; 
when  the  suit  is  based  upon  a 
lost  document  or  one  in  the 
possession  of  the  defendant  and 
when  such  verification  or  affi- 


davit is  required  by  statute  or 
rule  of  court. 

ssChancery  rule  2. 

39ln  Vermont  a  conditional  deed 
is  treated  as  a  mortgage  to  se- 
cure the  grantee's  performance 
of  the  condition  contained  in 
the  deed. 

Austin  V.  Downer,  25  Vt.  558; 
Moulthrop  V.  Ins.  Co.,  52  Vt. 
123;  Ford  v.  Steele,  54  Vt.  562; 
Abbott  V.  Saunders,  80  Vt.  179 
(181). 

*oAt  law  the  legal  estate  in  mort- 
gaged premises  becomes  abso- 
lutely vested  in  the  mortgagee 
upon  default  in  complying  with 
the  condition  of  the  mortgage. 
Equity,  however,  treats  a  mort- 
gage as  the  mere  security  for  a 
debt;  and,  until  a  decree  of 
foreclosure,  the  mortgagor  con- 
tinues to  be  the  real  equitable 
owner  of  the  fee.  The  legal 
title  vests  in  the  mortgagee 
merely  for  the  protection  of  his 
interest,  and  in  order  to  give- 
him  the  full  benefit  of  his  secur- 
ity. 

Hoooer  v.  Wilson,  12  Vt.  695; 
Barrett  v.  Sargent  18  Vt.  365; 
Ordway  v.  Farrow,  79  Vt.  193 
(200). 

*iln  Vermont  a  conveyance  con- 
ditioned for  the  support  of  the 
grantor  is  treated  as  a  mort- 
gage, whatever  the  form  in 
which  the  support  is  to  be  fur- 
nished. 

Austin  V.  Austin,  9  Vt.  420; 
Henry  v.  Tupper,  29  Vt.  358; 


219 


§  173 


EQUITY  PROCEDURE 


had  become  forfeited,  and  he  had  no  legal  defense  against  an 
action  to  recover  the  possession.  The  chancellor  would  then 
entertain  a  suit  for  the  redemption  of  the  premises,  which  as 
time  went  on  became  a  well  known  proceeding  called  a  bill 
to  redeem.  Perhaps  an  injunction  might  be  issued  to  restrain 
the  mortgagee  from  prosecuting  his  legal  action.  The  chan- 
cellor recognized  a  sort  of  estate  in  the  land,  called  the  equity 
of  redemption,  which  had  most  of  the  incidents  of  a  legal 
estate;  since  it  might  be  sold,  conveyed  or  devised. 

Limitations  having  been  introduced  to  bar  the  bringing 
of  actions  at  law,  the  English  chancellors  adopted  the  princi- 
ple that  after  twenty  years  from  the  time  when  the  mort- 
gagee had  taken  possession  under  forfeiture,  if  the  mortgagor 
had  paid  no  interest  nor  principal  meantime,*^  and  there  were 
no  disabilities  such  as  infancy,  absence,  etc.,  a  bill  to  redeem 
would  not  be  entertained. 

This  procedure  east  something  of  a  burden  on  mortgagees; 
who,  deprived  of  their  legal  rights,  were  practically  driven 
into  chancery,  where  the  same  principles  of  justice  would  com- 
pel a  mortgagor  to  redeem,  within  some  reasonable  period 
fixed  by  the  court,  or  else  lose  his  equity  of  redemption.  The 
period  fixed  depended  on  the  relation  of  the  debt  to  the  value 
of  the  land;  and  petitions  to  foreclose  were  sometimes  dis- 
missed because  the  land  was  of  such  great  value  as  compared 
with  the  debt  secured  thereon. 

This  method,  known  as  a  "strict*^  foreclosure,"  is  the 


Bank  v.  Holt,  58  Vt.,  166;  Ab- 
bott V.  Saunders,  80  Vt.  179 
(181. 
*2If  the  holder  of  a  mortgage 
which  has  been  foreclosed,  re- 
ceives a  part  or  all  of  the  mort- 
gage debt,  directly  or  indirect- 
ly, after  the  time  for  redemp- 
tion has  expired,  it  opens  the 
decree  and  allows  the  mort- 
gagor to  redeem  by  paying  the 
balance  of  the  debt  and  costs. 
Converse  v.  Cook,  8  Vt.  164 
(169);    Smalley  v.   Hickok,    13 


Vt.  153  (163);  Gilson  v.  "Whit- 
ney, 51  Vt.  553;  Kopper  v.  Dyer, 
59  Vt.  477;  Findlay  v.  Longe, 
81  Vt.  523  (539). 
*3It  is  incident  to  the  reniedy  by 
strict  foreclosure  in  Vermont 
that  the  mortgagor  be  allowed  a 
reasonable  time,  fixed  in  the  de- 
cree within  which  he  may  pay 
the  debt.  That  time,  in  the  ab- 
sence of  any  special  showing  by 
motion  based  on  testimony  or 
affidavits,  is  usually  fixed  by 
the  chancellor  at  one  year  from 
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only  one  recognized  in  Vermont,**  as  to  mortgages  of  land. 
Chattel  mortgages  are  foreclosed  by  sale,  in  a  totally  different 
manner. 

In  Vermont,  at  an  early  day,  the  same  principles  were 
recognized  and  practically  applied.  By  statute  as  early  at 
least  as  March,  1797,*^  in  all  cases  brotight  before  the  supreme 
or  county  courts  to  recover  on  the  forfeiture  of  real  estate 
granted  upon  condition,  by  deed  of  mortgage,  or  of  bargain 
and  sale  with  defeasance,  the  court  had  power  to  stay  execu- 
tion, to  ascertain  the  sum  due  in  equity,  and  to  limit  a  time 
for  payment  thereof,  not  exceding  one  year;  upon  which  pay- 
ment the  judgment  would  be  vacated  and  the  mortgage  dis- 
charged. 

In  Vermont  procedure,  a  mortgage  is  usually  foreclosed 
by  a  suit  in  equity.  In  early  days,  the  mortgagee  would  file 
his  bill,  drawn  with  all  the  circumlocution  of  the  English  pre- 
cedents; upon  which  a  decree  would  be  entered,  according  to 


the  date  of  the  decree;  tho  the 
time  is  always  in  his  discre- 
tion dependent  on  the  circum- 
stances of  each  case. 
Ferine  v.  Dunn,  4  Johns.  Ch. 
140;  Clark  v.  Beyburn,  75  U.  S. 
318;  Smith  v.  Bailey,  10  Vt. 
163;  Davenport  v.  Davenport, 
80  Vt.  400  (403). 
**In  other  States  at  least  two  ad- 
ditional methods  are  in  use: 
(1)  foreclosure  by  advertise- 
ment and  sale;  and  (2)  by  ac- 
tion and  sale.  The  former  of 
these  is  speedy,  and  not  neces- 
sarily expensive;  but  should  be 
carried  out  with  technical  ac- 
curacy, else  the  proceedings 
may  be  invalid.  The  second  is 
apt  to  be  more  expensive,  es- 
pecially in  States  where  court 
fees  are  heavy;  but  it  affords 
the  security  of  a  court  confir- 
mation to  the  proceedings,  and 
if  the  land  is  a  very  scanty  se- 
curity for  the  delbt,  the  mort- 
gagor can  sometimes  retain  it 


by  paying  merely  its  auction 
price  instead  of  the  entire  debt. 
The  Vermont  method  is  favor- 
able to  the  debtor,  giving  him 
considerable  time  in  which  to 
pay,  with  only  a  moderate  ad- 
dition of  costs.  While  it  does 
not  always  bring  the  money 
promptly  to  the  creditor,  he 
can  sell  the  land  at  public  auc- 
tion if  he  desires,  after  the 
equity  of  redemption  has  been 
foreclosed. 
*'See  the  Judiciary  Act.,  Ch.  Ill 
of  1797,  Sec.  76. 
This  power  applying  only  to  a 
technical  mortgage,  was  not 
broad  enough  to  cover  all  the 
usually  recurring  cases,  so  that 
resort  to  equity  was  still  need- 
ful in  some  instances,  and  is 
practically  universal  now  in  all. 
Miller  v.  Hamblet,  11  Vt.  499; 
Olcott  V.  Dunklee,  16  Vt.  478; 
Harrington  v.  Donaldson,  31 
Vt.  635;  Ford  v.  Steele,  54  Vt. 
562. 
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the  equities  of  the  ease.  In  1852  the  legislature  enacted*" 
forms  for  petition  and  decree,  which  probably  simplify  the 
proceeding  to  its  briefest  practical  limits.  This  procedure  has 
been  followed  ever  since. 

The  chancellory's  discretion  to  limit  the  time  for  redemp- 
tion in  foreclosure  causes,  is  supervised  by  a  rule  of  court.*' 

Defense,  in  such  causes,  must  be  under  oath,  and  filed 
within  a  time  earlier  than  in  other  causes.  Motions  to  shorten 
the  time  for  redemption  must  be  inserted  in  the  petition ;  and 
if  less  than  one  year  is  claimed,  the  reasons  why  must  be  sup- 
ported by  the  testimony  of  witnesses,  usually  in  affidavits 
taken  on  due  notice.  Hearings  on  such  motions  are  had  at  or 
about  the  time  for  ordering  the  decree,  and  the  times  fixed  are 
inserted  in  that  document.  The  chancellor  may  require  the 
entire  debt  to  be  paid  at  once,  but  more  commonly  divides  it 
up,  making  the  earlier  payments  relatively  small,  and  dis- 
tributed according  to  the  equities  of  the  case. 


§  174.  Bills  of  Interpleader.*^ — Among  the  peculiar  equi- 
table remedies,  is  one  of  marked  advantage  to  holders  of  trust 
funds,  known  as  the  Bill  of  Interpleader.  It  lies  when  a  per- 
son, including  a  corporation,  being  a  mere  stakeholder  and 
without  claim  thereto  or  interest  therein,  has  in  hand  a  fund 
claimed  by  two  or  more  other  parties,  to  none  of  whom  is  the 


*6The  chief  purpose  of  this  act 
was  to  diminish  the  expense; 
and,  while  foreclosure  by  bill 
was  not  prohibited  thereafter, 
it  is  still  enacted  that  if  a 
mortgagee  will  proceed  by  bill, 
he  shall  recover  on  a  default  no 
greater  fees  than  as  if  he  had 
proceeded  by  a  petition.  Since 
1852  the  court,  by  rule  or  deci- 
sion, and  the  bar  by  using  com- 
mon sense,  have  so  simplified 
proceedings  by  bill  that  it  would 
be  an  unusual  foreclosure  cause 
in  which  the  fees  on  a  bill 
would  equal  those  usually  taxed 
on  a  foreclosure  by  petition. 


*''Chancery  rule  37,  which  regu- 
lates the  procedure  in  such 
matters. 

*8l,incoln  V.  Rutland  Co.,  24 
Vt.  639;  Holmes  v.  Clark,  46 
Vt.  22;  Wing  v.  Spaulding,  64 
Vt.  83;  Williams  v.  Matthews, 
47  N.  J.  Eq.  196;  Third  etc.  Bk. 
v.  Skillings  etc.  Co.,  132  M*S3. 
410;  Ladd  v.  Chase,  155  Mass. 
417;  Bait.  &  Ohio  R.  R.  v. 
Arthur,  90  N.  Y.  334;  Groves 
V.  Sentell,  153  U.  S.,  465;  Mar- 
vin V.  Bllwood,  11  Paige  365; 
Johnson  v.  Adams,  82  Vt.  398; 
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stakeholder  liable  independently  or  adversely.  If  he  holds  the 
fund  as  an  agent,  bailee,  tenant,  or  the  like,  so  that  he  is  the 
debtor  of  one  claimant  rather  than  of  another,  he  cannot  summon 
the  parties  to  litigate  the  controversy  between  themselves. 

Nor  will  interpleader  lie  when  the  complainant  is  a  neces- 
sary party  to  any  controversy  as  to  the  amount  of  the  funds 
in  his  hands,  nor  when  he  is  under  any  independent  liability 
to  one  of  the  claimants.*' 

It  lies  to  protect  a  party  from  double  vexation  in  respect 
to  one  liability,^''  and  not  against  a  double  liability;  nor  when 
the  party  has  a  plain  and  adequate  remedy  at  law. 

Upon  the  entry  in  court  of  a  bill  of  interpleader,  the  first 
question  is  whether  the  complainant  is  strictly  a  stakeholder. 
If  the  answers''^  or  demurrers  deny  this,  either  as  matter  of 
fact  or  of  law,  an  issue  is  thereby  raised  which  must  be  determ- 
ined before  the  cause  can  proceed  further.  If  it  is  found  that 
he  is  not  a  stakeholder,  his  bill  will  be  dismissed ;  but,  if  decided 
the  other  way,  the  court  should  make  the  usual  order  for  inter- 
pleader, in  which  it  is  generally  provided  that  the  complainant 
is  entitled  to  his  costs,  and  possibly  to  some  further  allowance ; 
that  after  deducting  such  sums  from  the  fund,  he  shall  pay  the 
residue  into  court,  in  discharge  of  all  liability  to  account  for 
the  fund,  and  of  all  damage  under  the  injunction  bond,  if  any 
has  been  filed ;  and  that  the  parties  defendant  shall  interplead, 
asserting  their  claims  against  each  other  by  cross-biUs^^  and 
proof  in  such  order  as  the  court  may  direct.  The  cause  then 
proceeds  very  much  as  if  one  defendant  had  sued  another  to 
recover  the  fund  in  court. 


49Holmes    v.    Clark,    46    Vt.    22;  siJohnson  v.  Adams  &  al.  82  Vt. 

French    v.    Eobrchard,    50    Vt.  398.     Chancery  rule  25. 

43;   Wing  v.   Spalding,   64  Vt.  52The  answers  to  a  bill  of  inter- 

83;    Lumber    Co.    v.    Lang,    28  pleader,    if    made,    should    not 

Oregon      246;      Montpelier    v.  assert    the    claim    of    the    an- 

Bank,  75  Vt.  433  (435-7).  swering  defendant  to  the  fund, 

6«Bank  v.  Bailroad,  46  Vt.  633;  but  should  merely  contest  the 

Wing  V.   Spalding,   64  Vt.   83;  right   to  maintain   the   suit   or 

Ins.  Co.  V.  Weed,  75  Vt.  429.  the  amount  of  the  fund.    Chan- 
cery rule  25. 
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§  175.  Cross-Bills. — Among  bills  not  original,  that  of  most 
importance  is  the  cross-bill.  In  English  practice  this  was  some- 
times brought  even  in  a  different  court  from  that  where  the 
original  bill  was  pending.  In  Vermont  practice  it  was  once 
treated  somewhat  like  an  original  bill,  and  separately  docketed 
in  a  cross-cause.  Later,  a  cross-bill  was  treated  as  a  new  plead- 
ing in  the  main  cause  and  since  1909,  it  may  be  added  to  the 
answer  as  a  part  thereof  and  probably  may  be  filed  as  an 
amendment  thereto. 

A  cross-bill  seeks  discovery  or  relief  in  favor  of  a  defend- 
ant against  the  complainant  or  some  other  defendant  or  both. 
It  is  essentially  a  pleading  in  defense,  and  should  not  bring  in 
new  matters,  outside  the  scope  of  the  original  bill,  but  merely 
such  as  the  court  should  consider  in  doing  complete  justice 
between  the  parties,  as  to  the  claims  set  up  by  the  complainant. 
It  is  generally  held  that  no  new  parties  can  be  brought  in  by  a 
cross-bill,  but  doubtless  the  court  may  compel  the  complainant 
to  cite  them  in  if  they  are  necessary  parties  to  a  full  determi- 
nation of  the  issues. 

§  176.  Process  in  equity. — Chancery  subpoenas,  like 
county  court  writs,  are  commonly  signed  by  the  clerk,  in  blank, 
then  delivered  to  attorneys  who  are  bound  by  their  oath  of 
ofiSce  not  to  misuse  them,  and  who  usually  keep  a  stock  of 
them  on  hand  against  times  of  need,  to  save  the  trouble  and 
delay  of  a  visit  to  the  court  house.  When  such  a  subpoena  has 
been  properly  filled  up  and  attached  to  a  properly  executed  bill 
of  complaint,  the  law  enacts"*  that  such  bill  has  been  filed; 
tho  the  chancellor  and  the  clerk,  the  only  persons  who  could 
perform  the  official  act  of  filing,  may  both  be  unaware  of  its 
existence;  and  tho  the  docket,  which  should  show  an  entry  of 
every  paper  on  file,  may  contain  not  even  the  title  of  such  a 
cause. 

Chancery  subpoenas,  like  county  court  writs,  are  return- 
able to  the  court  from  whence  they  were  issued  within  21  days 


B3Acts  1908,  No.  54. 
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from  date  of  issue,  and  must  be  served,  entered  and  docketed "' 
within  that  time.  Bach  defendant  must  cause  his  appearance 
to  be  entered  within  42  days  from  the  same  date.°*  If  he  does 
not  so  appear  the  clerk,  upon  motion,  will  enter  the  bill  or  peti- 
tion taken  as  confessed,  an  entry  which  the  court  in  its  discre- 
tion may  strike  off,  allowing  any  defendant  to  appear  and 
answer  on  reasonable  terms. 

Chancery  subpoenas,  with  the  bills  of  complaint  and  sub- 
sidiary writs  and  orders  sometimes  attached  thereto,  are  served 
upon  defendants  who  are  in  Vermont  like  writs  of  summons.^' 

A  non-resident  and  absent  defendant  who  cannot  be  served 
with  the  process  of  a  court  of  equity,  may  yet  be  notified  of 
the  pendency  of  the  suit  and  given  a  chance  to  defend  against 
it ;  being  thus  concluded  as  to  his  rights  in  property  then  within 
the  State,  and  made  the  subject  of  such  litigation.  To  effect 
these  results  there  are  two  alternative  methods:  publication'" 
and  personal  notice.'*'     The  first  may  be  the  only  available 


54A11  bills  and  petitions  in  Chan- 
cery, must  be  docketed  in  the 
clerk's  office  within  twenty-one 
days  from  the  time  the  sub- 
poena is  issued — ^meaning  pre- 
sumably its  date — else  the  pro- 
cess will  abate  on  motion.  Acts 
1908,  No.  55. 

S5P.  S.  Sees.  1243,  1245,  1246, 
1443;  Acts  1908,  No.  53;  Acts 
1910,  No.  77.  For  the  form  of 
a  return  in  such  cases,  see 
Chap.  XI.  ^  269   :   271. 

ssWhen  a  defendant  in  a  bill  in 
chancery  resides  out  of  the 
State,  so  that  a  subpoena  can- 
not be  served  on  him,  the  com- 
plainant may  file  his  bill  or 
petition  in  the  office  of  the 
clerk  of  the  court  to  which  it 
is  returnable;  and  the  clerk 
will,  if  requested  by  the  com- 
plainant, issue  an  order  stating 
the  substance  of  the  bill,  or 
petition,  and  requiring  the  ab- 


sent defendant  to  appear  and 
make  answer  upon  a  day  to  be 
fixed  by  the  clerk  in  such  order, 
which  day  must  not  be  less 
than  forty-two  days  from  the 
date  of  the  subpoena  attached 
to  said  bill  or  petition. 
The  complainant  must  cause 
such  order  to  be  published  in  a 
newspaper  named  therein,  three 
weeks  successively,  and  the  last 
publication  must  be  at  least 
twenty  days  previous  to  the 
day  fixed  by  the  clerk  upon 
which  the  defendant  is  requinjd 
to  appear. 

P.  S.  Sees.  1245  and  1246;  Acts 
1908,  No.  53;  Acts  1910,  No.  77. 
^'Personal  notice  to  an  absent  de- 
fendant in  chancery  is  gov- 
erned by  the  same  statute  as  at 
law,— P.  S.  Sees.  1997  to  1999— 
so  that  the  forms  and  procedure 
are  substantially  the  same. 
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method  when  the  defendant's  whereabouts  are  not  known;  or 
when  he  is  too  far  away  for  convenient  personal  notice;  or 
when  the  defendants  are  so  numerous  that  one  copy  in  printer's 
type  can  be  had  more  economically  than  several  copies  made 
by  hand. 

§  177.  Subsidiary  and  provisional  orders. — ^While  com- 
plete relief  in  equity  can  be  afforded  only  at  the  end  of  the 
litigation,  certain  things  may  be  done,  at  proper  times  after 
bringing  the  suit,  which  may  keep  it  from  being  unavailing 
if  the  suitor  finally  prevails. 

Such  a  suit  usually  relates  to  property  of  some  sort,  which 
if  not  cared  for  and  protected,  may  be  hardly  worth  contending 
for,  when  the  court  finally  decides  to  whom  it  equitably  belongs. 

Certain  incidental  writs  and  orders  are  therefore  often 
issued  by  the  court  for  the  protection  and  preservation  of  such 
property.  These  are  the  preliminary  Injunction,  the  writ  of 
Sequestration,  and  the  appointment  of  a  Eeceiver. 

A  preliminary  injunction  restrains  a  party  from  doing 
some  act  or  acts  deemed  injurious  to  the  property  in  contro- 
versy, or  commands  him  to  do  some  positive  act  with  a  similar 
design. 

A  writ  of  sequestration^*  is  sometimes  granted  when  it 
appears  to  the  court  that  a  defendant,  who  may  eventually  be 
decreed  to  pay  a  substantial  sum  by  way  of  damages,  is  likely 
to  secrete  or  dispose  of  his  property  to  the  injury  of  the  com- 
plainant. 

A  receiver^'  is  sometimes  appointed  to  take  charge  of  a 
business  in  operation,  or  property  requiring  continual  care,  so 
that  it  may  be  preserved  during  the  litigation. 


58P.  S.  Sees.  1348,  4332.  of  the  law  relating  to  receivers, 

59A  book  larger  than  this  is  re-  and  to  meet  the  needs   of   an 

quired  to  include  the  substance  ordinary  practicing  lawyer. 
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§  178.  Preliminary  Injunctions."" — All  injunctions'^  are 
in  the  discretion  of  the  court,  and  should  be  granted,'^  modified 
or  dissolved  in  such  manner  as  to  promote  justice;  to  avoid 
unnecessary  delay ;  to  preserve  property  from  waste  and  injury 
pending  a  controversy  as  to  its  ownership,  or  otherwise  con- 
cerning it;  to  prevent  the  acquiring  of  legal  rights  by  judg- 
ment, prescription,  etc.,  contrary  to  justice"^  and  equity;  and 
in  similar  cases  calling  for  prompt  action"*  when  otherwise 
injustice  might  probably  arise. 


soThe  purpose  of  a  preliminary 
injunction  being  to  preserve 
property  which  is  the  subject 
of  controversy,  until  the  rights 
of  claimants  to  it  can  be  de- 
termined in  a  legal  and  orderly 
manner,  it  does  not  take  prop- 
erty out  of  the  possession  of 
one  party  and  give  it  into  that 
of  another,  except  as  may  be 
necessary  in  preventing  acts 
which  would  otherwise  result  in 
irreparable  injury  to  the  prop- 
erty concerned. 

Eailroad  v.  Eeno  Railroad,  53 
Pa.  St.  224;  Railway  Co.  v. 
Railway    Co.,    116    Iowa    681; 

Gray  v.  Newark  Council,  

(Del.),  79  Atl.  735;  Board  v. 
Powder  Co.,  80  Atl.  998. 

siSince  an  injunction  from  a 
court  of  Equity  acts  upon  the 
person  of  a  defendant  by  re- 
straining him  from  doing  some- 
thing which  the  courts  holds  he 
should  not  do;  therefore,  he 
may  be  so  restrained,  in  a  case 
otherwise  proper,  from  doing 
something  wjth  reference  to 
property  in  another  State  or 
country,  tho  beyond  the  juris- 
diction of  the  court  which  has 
him  personally  within  reach  of 
its  process. 

Carroll  v.  Lee,  3  Gill  &  J.  504; 
Dorsey  v.  Omo,  93  Md.  74; 
Phelps  V.  McDonald,  99  U.  S. 
898;  Longley  v.  McGeoch,  Md., 
80  Atl.  843  (845);  Railroad  Co. 


V.    Railroad    Co.,    46    Vt.    793 
(797);  and  cases  cited. 

esAn  injunction  cannot  be  issued 
until  the  bill  of  complaint  is 
filed,  either  by  the  clerk  or  by 
the  chancellor,  but  in  this  re- 
spect, as  in  others,  the  signing 
of  the  subpoena  is  a  filing  of 
the  bill  attached  thereto. 
P.  S.  Sec.  1380;  Acts  1908,  No. 
54;  Chancery  rules  1  (3),  5,  7, 
39. 

63A  preliminary  injunction  is  us- 
ually granted  ex  parte,  or  with- 
out notice  to  the  defendant; 
unless  the  chancellor  directs 
such  notice  to  be  given.  Upon 
being  served  with  a  writ  of  in- 
junction, or  even  after  other- 
wise obtaining  notice,  the  de- 
fendant must  at  once  desist 
from  the  prohibited  conduct, 
else  he  may  be  severely  pun- 
ished by  fine  or  imprisonment, 
for  his  contempt  of  court  in 
disobeying  the  injunction.  Wil- 
ful disobedience,  however,  is 
the  only  sort  usually  punished 
with  severity. 
See  Chancery  rule  40. 

«*A  bill  accompanied  by  or  con- 
taining a  temporary  injunction, 
or  other  interlocutory  order 
signed  by  a  chancellor,  must 
be  docketed  in  the  clerk's  of- 
fice within  twenty-one  days 
from  the  date  of  such  order;  or, 
if  not  docketed  within  that 
time,  at  the  time  of  filing  of 
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Unless  the  defendant  chooses  to  acquiesce  for  the  time 
being,  he  will  very  likely  move  as  soon  as  possible  for  a  dissolu- 
tion of  the  injunction.  In  some  cases  the  complainant's  case 
may  be  so  weak  on  paper  that  a  demurrer  will  lie ;  and  a  motion 
to  dissolve  may  safely  be  made  on  the  bill  alone ;  but  not  often, 
since  the  chancellor  would  hardly  grant  an  injunction  on  such 
statements  in  the  bill.*' 

Usually  the  defendant  will  file  a  sworn  answer  at  once, 
in  which  he  will  deny  all  he  can  of  the  equities  in  the  bill  and 
perhaps  will  file  affidavits  of  others  as  to  facts  not  within  his 
personal  knowledge,  but  within  theirs.  In  general,  a  bill  of 
complaint  will  not  support  a  preliminary  injunction,  if  its 
material  facts  are  fully  denied  by  the  answer;  but  the  entire 
matter  is  in  the  discretion  of  the  chancellor,  not  to  try  and 
determine  the  main  issue,  but  to  prevent  injustice^*  pending  the 
litigation,  on  grounds  similar  to  those  considered  in  granting 
the  injunction. 

A  court  of  equity,  having  taken  jurisdiction  of  a  cause  for 
one  purpose,  as  for  granting  an  injunction,  will  ordinarily 
retain  the  cause  for  final  disposition.®' 


§  179.  Demurrers  in  equity. — A  demurrer  may  be  inter- 
posed to  the  whole  bill  of  complaint  or  to  some  integral  part 
thereof.  The  defendant  may  demur  to  part,  plead  to  part,  dis- 
claim as  to  part  and  answer  the  rest;  and  ordinarily  cannot 
make  any  two  of  these  defenses  to  the  same  part  of  the  bill.°^ 


the  injunction  bond,  if  one  is 
required;  and  if  not  so  docket- 
ed, the  order  will  cease  to  be 
opefrative.  P.  S.  Sec.  1380; 
Acts  1908,  No.  54. 

65See  Chancery  rule  41. 

eeWhere  it  appears  that  a  disso- 
lution of  an  injunction  (altho 
the  facts  on  which  the  equity 
of  the  bill  rests  are  explicitly 
denied  by  the  defendant,  on 
his  own  personal  knowledge 
and  not  merely  by  way  of  ar- 
gument, nor  upon  information 
and  belief)  will  deprive  the 
party  holding  the  injunction  of 


all  relief,  if  he  is  finally  suc- 
cessful, or  that  a  dissolution 
will  work  some  other  mischief, 
or  place  him  in  a  position  of 
peculiar  hardship,  it  will  be  de- 
nied. 

Mulford  V.  Bowen,  9  N.  J.  Bq. 
800;  Henwood  v.  Harvis,  27  N". 
J.  Eq.  247;  Stilt  v.  Hilton,  30 
N.  J.  Eq.  579  (587). 

e'Hastings  v.  Perry,  30  Vt.  372; 
Whipple  V.  Fair  Haven,  63 
Vt.  331;  Van  Dyke  v.  Cole,  81 
Vt.  379. 

ssBut  see  Chancery  rule  18. 
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Some  of  the  principal  grounds  of  a  demurrer^*  are :  (1)  that 
the  court  has  no  jurisdiction  of  the  case  alleged  in  the  bill; 
for  instance  that  the  bill  is  devoid  of  equity,  ample  relief  being 
obtainable^"  in  a  court  of  law;'^  (2)  that  the  complainant  has 
not  stated  sufficient  interest  in  the  subject  matter;  (3)  that 
all  the  necessary  parties'^  have  not  been  sued  or  joined;  (4) 
that  the  bills  shovsrs'*  unnecessary  delay;  (5)  that  it  is  multi- 
farious; (6)  that  the  complainant  is  nof^  equitably'*  entitled 
to  the  discovery  or  relief  demanded. 


8»A  demurrer  incorporated  into 
the  answer  to  a  bill  in  chancery 
will  be  treated  as  waived  if  it 
is  not  brought  forward  for 
hearing  before  trial  on  the 
merits. 

McLane  v,  Johnson,  59  Vt. 
237;  State  v.  Massey,  73  Vt. 
214;  Church  v.  Cutler,  76  Vt. 
338  (341-2). 

ToQrdinarily  the  court  of  chan- 
cery does  not  try  titles  to  real 
estate.  The  law  courts  afford  a 
full  and  adequate  remedy,  both 
as  to  contested  ownership,  and 
disputed  boundaries.  If  neith- 
er irreparable  mischief,  a  mul- 
tiplicity of  suits  nor  oppres- 
sive litigation  is  threatened, 
equity  will  not  interfere. 
Walker  v.  Leslie,  90  Ky.  643; 
Frost  V.  Walls,  93  Me.  405; 
Watkins  v.  Childs,  79  Vt.  334 
(236). 

TiThe  remedy  at  law,  which  will 
prevent  a  party  from  resorting 
to  chancery  is  a  plain  and  ad- 
equate remedy,  as  practical  and 
efficient  to  the  ends  of  justice 
and  its  prompt  administration 
as  the  remedy  sought  in  equity. 
Boyce  v.  Grundy,  3  Peters  310; 
Vielle  v.  Hoag,  34  Vt.  46; 
Morse  v.  Morse,  44  Vt.  84; 
Glastenbury  v.  McDonald,  44 
Vt.  450;  Heath  v.  Bank,  79  Vt. 
301  (305);  Dwinall  v.  Smith, 
25  Me.  379;  Eailroad  v.  Chaffee, 
72  Vt.  404;  Heath  v.  Bank,  79 
Vt.  301  (302);  Henwood  v.  Jar- 


vis  27  N.  J.  Eq.  247;  Stockwell 
V.  Fitzgerald,  70  Vt.  468. 

T2Additional  parties  may  be  cited 
in  by  amendment  of  the  bill, 
under  leave  of  court.  Chancery 
rule  11. 

fsWhen  a  demurrer  to  the  whole 
of  a  bill  in  equity  is  sustained, 
strictly  the  bill  is  out  of  court, 
and  that  is  the  end  of  the  case, 
if  a  decree  to  that  effect  is  en- 
tered. But  the  practice  in  re- 
cent years  has  become  common 
for  the  court  to  permit  the  ora- 
tor to  amend  the  bill  and  make 
out  a  new  case,  if  he  can.  This 
he  may  do  by  amending  the  re- 
jected bill,  after  which  it  is 
treated  practically  as  a  new 
bill,  and  the  answers,  etc.,  to 
the  original  bill  are  treated  as 
dropped, — no  more  a  part  of  the 
existing  pleadings,  but  availa- 
ble as  admissions  of  the  defend- 
ant like  any  other  documents. 
Scoville  V.  Brock,  79  Vt.  449 
(454). 

7*If  the  complainant  in  a  bill  in 
equity  asks  for  relief  which 
cannot  be  granted  upon  the 
facts  alleged,  defendant  may 
demur  to  that  particular  prayer 
for  relief;  but  if  he  demurs  to 
the  entire  bill,  and  the  facts 
alleged  would  warrant  any  of 
the  substantial  relief  demand- 
ed, the  demurrer  will  be  over- 
ruled. Hogan  V.  McMahon, 
Md.;  80  Atl.  695. 
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§  180.  Pleas  in  equity. — A  plea  in  equity  is  one  of  the 
rarest  of  the  ordinary  proceedings,  hut  one  fully  recognized 
both  by  ancient  precedents  and  modern  rules. 

Its  primary  purpose  was  to  avoid  the  need  of  answering 
the  bill  of  complaint,  to  which  end  it  interposes  some  specific 
claim  which,  if  established,  will  settle  that  the  complainant  has 
no  such  standing  in  court,  nor  interest  in  the  subject  matter, 
that  he  can  compel  the  defendant  to  litigate  his  claims. 

A  plea  has  been  defined  as  a  sort  of  answer  which  relies 
upon  some  special  cause  why  the  suit  should  be  dismissed, 
delayed  or  barred.  Usually,  it  sets  up  and  relies  upon  new 
matter,  not  contained  in  the  bill,  the  sometimes  it  is  merely  a 
special  denial  of  some  vital  matter  that  is  so  contained.  Such 
a  plea,  however,  requires  an  answer  to  support  it,  so  that  the 
plea  is  usually  included  in  that  answer. 

The  special  causes  which  may  be  set  up  by  plea  are  num- 
erous ;  too  many  in  fact,  to  be  enumerated  here.  Since  most  if 
not  all  of  them  can  better  be  set  up  by  answer,  it  usually  matters 
but  little  what  things  may  be  done  by  plea. 

Pleas  in  equity  are  divided  into  four  classes:  (1)  to  the 
jurisdiction;  (2)  to  the  person;  (3)  to  the  bill;  and  (4)  in  bar. 
The  stringent  rule  of  the  common  law,  that  dilatory  pleas  must 
be  drawn  with  an  extreme  degree  of  certainty,  does  not  apply 
in  equity;  tho  a  plea  to  the  jurisdiction  must  state  in  what 
court  the  suit  should  be  brought;  while  pleas  to  the  person, 
of  necessity  must  show  wherein  the  defect  lies. 

Pleas  to  the  bill  usually  state  that  there  is  a  former  suit 
pending,  in  some  court  of  equitable  jurisdiction,  where  the 
same  matters,  between  the  same  parties,  can  be  fully  heard 
and  determined.  Here  the  strict  rules  of  the  common  law  do 
not  apply,  but  the  court  disposes  of  the  question  upon  equi- 
table principles,  upon  such  terms  as  will  do  justice  between 
the  parties.'" 


7BA  plea  in  abatement  to  a  bill  purpose   is   brought   whil&  the 

in    chancery,    tho    rare,   is   not  former    bill    is    still    pending, 

unknown.    If  a  second  bill  for  such  pendency  may  be  pleaded 

the    same    subject    matter    and  in  abatement  to  the  second  bill. 
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§  181.  Answers  in  equity. — The  answer  is  usually  the 
only  pleading  by  the  defendant.  It  should  be  filed  within  the 
time  fixed  therefor  by  the  court  rules/°  or  by  special  leave  of 
the  chancellor.  Unless  an  oath  is  waived,  it  should  be  veri- 
fied as  required  by  the  rules ;  and,  if  it  is  to  become  the  basis 
of  a  motion,  it  should  still  be  verified  to  serve  as  an  affidavit 
for  that  purpose. 

Two  primary  considerations  govern  the  drawing  of  an 
answer:  (1)  to  make  such  full  discovery  of  the  matters  alleged 
in  the  bill  concerning  the  complainant's  title  as  will  shield  the 
defendant  from  contempt,  or  from  a  motion  to  compel  further 
answer;  and  (2)  to  allege  the  facts  constituting  the  defense  in 
such  orderly  manner  as  will  permit  them  to  be  proved  with 
least  inconvenience  to  the  defendant,  and  most  favorable 
results  in  the  presentation  of  his  contentions  to  the  court. 

An  answer,  therefore,  should  fully  meet  all  the  material 
allegations  of  the  bill,  either  by  traverse  or  confession  and 
avoidance.  A  traverse  may  be  the  positive  denial  upon  per- 
sonal knowledge,  or  the  denial  of  all  knowledge  and  all  infor- 
mation sufficient  to  form  a  belief,  as  to  each  material  statement 
in  the  bill.'"  "When  there  are  specific  interrogatories,  calling 
for  direct  answers,  they  should  be  fully  and  fairly  answered, 
unless  the  defendant  is  prepared  to  maintain  that  they  are 
immaterial  to  the  complainant's  claims.  When  the  allegations 
are  true  they  should  be  admitted ;  and  such  facts  as  may  tend 
to  aid  the  defense  should  be  alleged  with  much  the  same  direct- 
ness as  in  the  bill. 


A  full  discussion  of  the  sub- 
ject is  found  in  Dietrich  v. 
HutchinBon,  81  Vt.  160  and 
cases  there  cited.  See  also 
Ainger  v.  White,  85  Vt.  446. 

TBChancery  rules  34,  37. 

'^Material  facts  in  a  bill  of  com- 
plaint denied  in  the  answer 
only  upon  information  and  be- 
lief, or  which  the  answer 
"'neither  admits  nor  denies" 
but  calls  on  the  petitioner  for 
proof,  are  in  the  eye  of  the  law 
admitted  to  be  true.    Argumen- 


tative denials  are  not  enough, 
nor  are  denials  on  mere  infor- 
mation and  belief;  while  a  re- 
fusal to  admit  or  deny  is  in 
legal  effect  a  refusal  to  answer 
at  all. 

Lyman  v.  Central  etc.,  Co.,  59 
Vt.  167;  People  v.  Brooklyn,  77 
N.  T.  503;  People  v.  Railroad, 
168  N.  T.,  187;  State  v.  "Wil- 
liams, 96  Mo.  13;  People  v. 
Crabb,  156  111.  155;  Clement  v. 
Graham,  78  Vt.  290  (308-9). 
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An  answer,  whether  verified  or  not,  should  be  signed  by 
the  defendant,  the  if  he  signs  an  affidavit  of  verification,  the 
answer  might  properly  be  signed  by  the  solicitor,  and  it  is 
usually  countersigned  like  a  bill. 

The  defenses  which  may  be  made  by  answer  are  too  num- 
erous and  various  to  admit  of  detailed  mention,  dependent  as 
they  are,  largely,  upon  the  special  facts  of  each  case.  Aside 
from  denials  of  material  facts,  a  few  may  be  mentioned,  such 
as  full  payment  of  a  mortgage  debt;  accord  and  satisfaction; 
arbitration  and  award;  tender;  the  statute  of  limitations,  and 
laches,'*  or  unexplained  delay  in  asserting  the  rights  relied  on. 

Just  as  the  bill  seeks  to  procure  evidence  in  support  of 
its  assertions,  by  compelling  the  defendant  to  admit  certain 
phases  of  things  which,  if  stated  otherwise  might  not  be  desir- 
able admissions,  so  the  defendant,  if  he  can,  will  try  to  make- 
evidence  for  himself  by  so  wording  his  admissions  or  denials 
that  they  will  contain  facts  favorable  to  his  defense.  But  he 
must  be  careful,  lest  he  travel  outside  the  interrogations  of  the 
bill ;  and  it  is  better  to  allege  facts  that  are  wholly  outside  in 
distinct  paragraphs,  rather  than  to  place  them  among  admis- 
sions or  denials  where  they  do  not  properly  belong,  and  where 
they  may  not  be  considered  by  the  court  - 

When  a  defendant  in  chancery  had  answered  under  oath 
the  allegations  of  the  bill  of  complaint,  it  required  two  wit- 
nesses or  something  more  than  the  testimony  of  one,  to  over- 
come such  a  denial ;'°  so  that  the  allegations  in  a  sworn  answer. 


■'sLaches  is  negligence,  omission 
or  unreasonable  delay  in  bring- 
ing a  suit  in  chancery,  or  in 
asserting  an  equitable  right.  It 
involves  the  idea  of  prejudice, 
or  disadvantage,  actual  or  im- 
plied, resulting  to  the  other 
party  from  such  delay,  bo  that 
enforcing  the  right  would  be 
inequitable. 

Chase  v.  Chase,  (E.  I.)  37  Atl. 
804;  Parr  v.  Hauenstein,  (N.  J. 
E.),   61   Atl.    147;    Hartford   v. 
Mechanics  Sav.  Bank,  63  AtL,   , 
Conn.    658;    Parker    v.    Bethel 


Hotel  Co.,  34  S.  W.  Tenn.  209; 
O'Brien  v.  Wheelock,  184  U.  S. 
450;  Coleman  v.  Whitney,  62 
"Vt.  123;  Marsh,  v.  Marsh,  78 
Vt.  399;  Eoyce  v.  Carpenter, 
80  Vt.  37;  Wilder  v.  Wilder,  82 
Vt.  123  (128);  Leathers  v. 
Stewart,  79  Atl.  16  (18). 
TsArglasse  v.  Muschamp,  1  Ver- 
non, 135;  Alam  v.  Jourdan,  1 
Vernon  161;  Kingdome  v. 
Boakes,  1  Prec.  Chy.  19;  Smith 
V.  Bursh,  1  Johns  Ch.  459; 
Clark  V.  Van  Eiemadyk,  9 
Cranch  153  (160);  Union  Bank, 
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which  are  responsive  to  the  bill,  are  evidence  for  the  defend- 
ant, and  cannot  be  overcome  except  by  the  testimony  of  at 
least  two  witnesses,  or  one  witness  and  strong  corroborating 
circumstances.*" 


§  182.  Keplications  in  equity.*^ — Anciently,  pleading  in 
chancery  followed  the  analogy  of  common  law.  If  the  defend- 
ant by  his  plea  or  answer,  offered  new  matter,  the  complainant 
replied  specially  thereto;  and  the  defendant  would  file  a 
rejoinder  traversing  or  avoiding  the  replication;  to  be  followed 
by  other  pleadings  as  at  law.  But  the  nature  of  equity  pro- 
cedure made  such  a  system  of  pleading  too  prolix  and  its 
purpose*^  needless;  so  that  by  rule  of  court  and  judicial  deci- 
sion these  special  pleadings  had  been  abolished  long  before 
equity  procedure  had  become  naturalized  in  America. 

Probably,  at  the  beginning  of  legal  history  in  Vermont, 
as  in  other  States,  the  replication  had  become  a  mere  techni- 
cality, nearly  always  following  a  standard  form,  of  which  the 
chief  characteristic  seemed  to  be  a  vituperative  denial  of  the 
answer.  In  more  recent  years  the  court'^  has  fixed  a  brief  and 
sufficient  general  form  elsewhere  noted. 

Special  replications  are  now  in  use  only  in  extraordinary 
cases;  or,  in  present  practice,  when  they  are  in  effect  answers 
to  cross-bills  contained  in  defendant's  answers. 

One  chief  use  of  a  replication  is  to  distinguish  between 
causes  to  be  heard  on  evidence  and  those  for  hearing  on  bill 
and  answer,  which  is  the  equivalent  of  a  demurrer  to  the 


V.  Geary,  5  Pet.  99  (111);  Pier- 
son  V.  Catlin,  3  Vt.  373;  Mc- 
Lane  v.  Johnson,  59  Vt.  337; 
Phelps  V.  Root  78  Vt.  493 
(501);  Gould  v.  Williams,  31 
Me.,  373. 

soTo  prevent  this  result  the  prac- 
tice has  grown  up  in  modem 
times  of  waiving  in  the  bill  the 
requirement  of  an  answer  under 
oath.  See  Chancery  rules  33,  34. 

siSee  5  169,  note  13. 


820ne  great  object  of  special 
pleadings  at  common  law  was 
to  keep  law  and  fact  distinct, 
so  that  they  might  be  tried  by 
the  separate  appropriate  tribu- 
nals; but  in  equity  the  whole 
question  came  before  the  same 
court  for  decision  both  on  the 
pleadings  and  on  the  proofs. 
Modern  trials  by  referee  or 
special  master  have  obliterated 
much  of  this  distinction. 

ssChancery  rule  39. 
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answer.  Formerly  every  cause,  in  which  the  replication  was  not 
seasonably  filed,  stood  for  hearing  on  bill  and  answer ;  but  now 
the  setting  down  of  a  cause  for  trial  by  the  court,  or  its  refer- 
ence to  a  special  master,  may  take  the  place  of  a  replication.** 

§  183.  Amendments'^  of  equity  pleadings. — A  fundamen- 
tal principle  in  equity  procedure,  which  has  also  been  extended 
to  the  common  law,  is  that  within  reasonable  limits  as  to  time 
and  nature,  the  amendment  of  pleadings  will  be  allowed,*"  in 
the  discretion  of  the  court,  sometimes  even  after  judgment, 
unless  such  amendment  will  do  injustice  to  the  other  side. 


§  184.  Trial  of  equity  causes. — The  mode  of  trial,  from 
the  earliest  period,  formed  a  marked  distinction  between  com- 
mon law  and  equity  procedure.  In  courts  of  law  the  facts  were 
ascertained  and  determined  by  the  verdict  of  a  jury;  in  chan- 
cery they  were  usually  established  by  the  chancellor,  upon 
reading  the  testimony  of  witnesses  previously  taken  out  of 
court ;  tho  in  exceptional  cases  he  would  also  examine  certain 
of  the  witnesses  before  himself.*' 

The  rules  of  evidence  in  chancery  do  not  differ  enough 
from  those  in  courts  of  law  to  warrant  special  mention. 

Testimony  in  chancery  always  differed  from  that  in  courts 


s^Chancery  rule  29  (4). 

ssWhile  amendments  to  a  bill  in 
chancery  are  liberally  allowed 
as  to  parties,  prayer  for  relief, 
and  as  to  substance  germane  to 
and  in  enlargement  or  explan- 
atory of  the  substantial  parts 
of  the  bill,  on  which  the  relief 
prayed  for  is  predicated,  the 
complainant  is  never  allowed 
by  amendment  to  bring  upon 
the  record  new  matter  repug- 
nant to,  or  inconsistent  with 
that  set  forth  in  the  bill,  nor 
substantially  to  make  a  new 
bill.  Hill  Y.  Hill,  53  Vt.  578; 
Lynch 's  admr.  v.  Murray,  81 
Vt.  97. 


86Allegations  properly  introduced 
by  amendment  into  a  bill  in 
chancery  constitute  a  part  of 
the  original  bill,  and  are  to  be 
treated  as  if  originally  included. 
Hoyt  V.  Smith,  38  Conn.  466; 
Tappan  v.  Kailroad,  3  Lea.  111. 
But  amendments  not  properly 
allowable,  when  dismissed  upon 
demurrer,  or  otherwise  stricken 
out,  leave  the  original  bill  as 
before. 

Winter  v.  Quarles,  43  Ala.  692; 
State  V.  Mitchell,  104  Tenn. 
336;  Lynch  v.  Murray,  81  Vt. 
97   (100). 

87Turner  v.  Burleigh,  17  Vesey 
354;  Graves  v.  Budgel,  1  Atk. 
445. 
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of  common  law,  since  it  was  taken  in  writing,  while  the  exam- 
ination of  witnesses  in  open  court  was  always  esteemed  a  great 
excellence  of  the  common  law;  its  specially  good  points  being: 
(1)  the  effect  of  publicity  upon  the  witness,  to  make  him  more 
careful  to  speak  the  exact  truth;  (2)  the  aid  of  oral,  personal 
cross-examination*^  in  sifting  out  his  statements  to  see  exactly 
what  he  knows  about  the  matter;  and  (3)  the  chance  for  the 
court  or  jury  to  weigh  the  testimony  in  view  of  the  manner, 
conduct  or  air  of  the  witness  on  the  stand. 

On  the  contrary,  testimony  in  chancery,  being  reduced 
to  writing,  had  the  advantage  of  being  changeless  by  long 
delay.'*  It  could  not  be  varied  nor  forgotten,  but  might  be 
reproduced  in  the  trier's  mind  at  any  time  simply  by  reading 
it  again. 

The  original  method  of  examining  witnesses  in  chancery 
was  by  commission,  or  at  the  Examiner's  oflSce  in  London. 
The  moving  party  filed  interrogatories  in  that  office-  and  the 
adverse  party  :filed  cross-interrogatories.  The  actual  examina- 
tion was  anciently  had  before  a  judge,  or  in  chancery  before 
the  Master  of  the  Rolls;  but  afterwards  this  ministerial  duty 
was  delegated  to  the  clerks.  In  case  of  a  commission  it  was 
done  by  the  commissioners  themselves. 

The  parties  and  their  counsel  were  not  allowed  to  see, 
hear,  read,  nor  know  the  contents  of  these  depositions  until 
all  had  been  taken  and  the  court  had  ordered  publication,  or 
opening  of  the  same.  So  careful  was  the  law,  that  in  case  a 
party  moved  to  extend  the  time  for  taking  depositions,  the 
rule  strictly  required  him  and  his  lawyer  to  swear  that  they 
had  no  knowledge  of  the  contents  of  those  already  taken. 

The  ancient  practice  of  taking  testimony  in  secret  before 
an  examiner  or  commissioner,  is  still  common  in  some  Ameri- 


S8"Kothing,  in  the  experience  of  systems  which  the  comparative- 

the  ages,  does  so  efEectually  ex-  ly  modern   art  of  stenography 

pose  the  truth  as  a  cross-exam-  has  made  possible,  was  imprac- 

ination,  which   strikes   so   sud-  ,          tieable   in  the  days  when  our 

denly    that    fiction    can    never  judicial  system,  fettered  by  the 

endure   it." — ^Wilmot,   109.  use    of    three    languages,    was 

soThat    combination    of    the   two  growing  up. 
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can  States,  where  it  often  may  be  the  only  method  of  taking 
depositions  for*  use  even  in  actions  based  on  the  common  law. 

But  in  Vermont  and  many  other  States,  it  was  long  ago 
abolished.  Down  to  1878,  in  chancery,  the  testimony  in  liti- 
gated causes  was  taken  in  writing,  before  a  master,  examiner 
or  commissioner,  in  the  presence  of  counsel,  and  parties  if 
they  chose,  according  to  the  rules  of  court ;  tho  in  foreclosure 
cases,  when  the  existence  of  an  indebtedness  was  conceded, 
the  question  of  how  much  was  a  matter  of  accounting,  referred 
to  a  master  and  heard  by  him  upon  oral  evidence."" 

§  185.  Trial  by  Special  Masters. — ^In  1878  the  more  mod- 
ern system  of  the  reference  of  equity  causes  to  Special  Mas- 
ters,"^ was  introduced  in  Vermont,  and  has  continued,  with  a 
slight  interruption,  in  1906-1908 ;  tho  in  recent  years  the 
practice  of  trying  causes  before  the  chancellor,  on  oral  testi- 
mony instead  of  the  earlier  written  depositions,  has  increased. 
The  chancellor  upon  such  a  hearing  finds  the  facts  in  writing, 
much  as  does  the  Special  Master,  so  that  only  law  questions 
now  go  up  on  appeal.  Before  1878  the  Supreme  court  heard 
the  case  on  the  written  evidence  and  decided  facts  as  well  as 
law — a  method  in  accordance  rather  more  with  original  chan- 
cery practice  than  the  mode  in  vogue  at  present. 

The  court  rules  attempt  to  expedite  procedure  before 
Special  Masters  by  fixing  the  time  for  his  report  and  prohibit- 
ing adjournments  without  hearing  except  as  the  expense  of 
the  party  or  parties  in  default. 

Authority  to  a  special  master,  as  to  a  referee  or  other 
trier,  is  conferred  by  the  rule  of  reference,  a  document  which 


soWarner  v.  Quinlon,  50  Vt.  653.  the  facta   concerning  the  issue 

siThe  court  of  chancery,  upon  ap-  on  trial. 

plication    by    any   party    to    a  P.  S.  Sec.  1261;  Acts  1908,  No. 

cause  involving  a  controverted  56. 

issue  of  fact,  may  appoint  a  A  special  master  does  not  de- 
special  master,  or  not  more  than  eide  the  cause,  but  merely  re- 
three  such  masters  who  having  ports  the  facta  for  the  chan- 
first  been  sworn,  may  hear  tes-  cellor's   decision. 


timony  and  report  to  the  court 
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can  issue  only  after  payment  of  the  State  fee  or  tax  required 
by  statute.®^ 

Upon  the  filing  of  a  special  master's  report,  its  findings 
are  taken  to  be  conclusive  unless  exceptions  are  filed  thereto 
within  the  period  required  by  the  court  rules,  or  by  special 
leave  of  court. 

Exceptions  to  a  report,  in  equity,  as  at  law,  should  exactly 
and  specifically  point  out  the  excepting  party's  claims  as  to 
wherein  the  master  has  erred  in  finding  the  facts  as  he  has; 
so  that  every  point  of  law,  fact  or  discretion,  claimed  to  be 
erroneous,  may  distinctly  appear  for  the  consideration  of  the 
court. 

§  186.  Decree  and  appeal. — Whether  an  equity  cause 
stands  upon  bill  and  answer;  or  upon  the  pleadings  and  an 
agreed  statement  of  facts ;  or  on  the  report  of  a  special  master ; 
or  on  testimony  introduced- before  the  chancellor  himself,  it 
comes  before  him  for  his  decision,  of  which  the  final  outcome 
is  a  decree.  The  same  result  follows  if  the  defendant  does  not 
appear,  or  appearing  does  not  answer,  the  bill  or  petition  being 
then  taken  as  confessed. 

A  decree  in  chancery  is  the  act  of  the  court  in  adjudicat- 
ing upon  the  rights  of  the  parties.  In  practice  this  is  done  by 
a  formal  written  document,  usually  drawn  by  the  solicitor  for 
the  prevailing  party,  duly  certified  by  him,  under  his  own 
signature,  and  in  some  cases  approved  by  the  opposite  solici- 
tor,'^ finally  signed  by  the  chancellor,  then  filed  by  the  clerk 
and  afterwards  enrolled,  or  copied,  in  a  book  of  records  of  the 
court."* 

Decrees  are  either  final,  or  interlocutory.  A  final  decree 
is  one  which  ends  the  matters  then  in  litigation;  which  dis- 
poses of  the  merits  of  the  cause,"'  so  that  unless  an  appeal  is 
taken,  the  parties  can  go  no  further. 


92P.  S.  See.  6308.  1  o*P.  S.  Sec.  1301. 

93Chaneery  rule  33.  osNelson  v.  Brown,  59  Vt.  600. 
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An  interlocutory  decree  is  one  which  adjudicates  upon 
the  rights  of  the  parties,  but  leaves  something  further  which 
may  be  done  by  the  court  before  the  cause  is  ended.  An  order 
is  a  command  of  the  court  directing  some  act  to  be  done  in 
furtherance  of  the  cause.  Most  orders  are  interlocutory;  tho 
an  order  for  discontinuance  of  a  cause,  or  for  a  decree  in  favor 
of  or  against  a  party,  is  as  nearly  final  as  any  order  well  can  be. 

A  decree  is  usually  certified  by  the  solicitor  to  be  "Proper 
and  correct  in  form  and  language,  ""^  or  more  commonly, 
' '  That  the  foregoing  decree  conforms  to  the  petition,  pleadings, 
orders,  and  rules  of  court."  For  the  truth  of  such  a  certificate 
the  solicitor  is  answerable,  as  in  case  of  any  other  official  act, 
done  in  the  course  of  his  duty  as  a  court  officer. 

The  order  of  the  court,  to  which  a  decree  must  conform, 
may  be  oral  or  written.  If  the  chancellor  makes  the  order  in 
open  court,  he  may  dictate  it  to  the  clerk,  who  will  note  it  upon 
the  docket  or  elsewhere;  tho  he  cannot  lawfully  enter  a  decree 
which  would  require  the  payment  of  a  State  decree  fee*^  until 
that  fee  is  paid.  If  the  clerk  is  not  present  when  tlie  order  is 
made,  or  if  the  order  is  otherwise  than  very  simple,  the  chan- 
cellor will  probably  draw  it  up  in  due  form,  sign  it,  and  have 
it  sent  to  the  clerk,  who  will  file  it  upon  receipt  of  the  decree 
fee,  if  one  is  due.  An  order  which  directs  the  entry  of  a  decree 
is  called  a  decretal  order.  "When  an  appeal  to  the  Supreme 
court  is  taken,  no  further  nor  more  formal  decree  is  usually 
filed,  until  after  the  disposition  of  the  cause  in  that  court ;  but 
to  warrant  an  appeal  the  cause  must  be  ended  in  chancery  by 
a  decretal  order,  signed  by  the  chancellor,  and  ending  the 
cause  in  that  court;  tho  incidental  matters  such  as  costs  may 
still  be  open. 

Costs,  in  chancery  are  in  the  discretion  of  the  court, 
dependent  on  the  circumstances  of  each  case.  In  general,  the 
prevailing  party  should  recover  costs  unless  there  is  some 
special  reason  otherwise  shown.'^ 


asChancery  rule  33.  183;    Mead    v.    Owen,    83    Vt. 

sTStearns  v.  Wrisley,  30  Vt.  661;  132;    Doty   v.    Village,    84   Vt. 

Thrall    v.    Chittenden,    31    Vt.  15. 
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Appeals  in  chancery  are  regulated  by  statute.*' 
All  decrees  are  appealed  from  by  a  written  motion  filed 
in  court  or  with  the  clerk.  If  the  decree  is  entered  during 
term  time  such  appeal  is  to  be  filed  at  the  term  in  which  the 
decree  is  made.  Vacation  decrees  are  appealed  from  by  filing 
the  motion  within  twenty  days  from  the  time  when  the  decretal 
order  is  filed.®^ 

Chancery  causes  appealed  to  the  Supreme  Court  are 
entered,  docketed,  argued  and  decided  there  like  causes  from 
other  courts.  They  are  not  ended,  however,  in  the  Supreme 
Court,  but  must  be  remanded  for  final  disposition  to  the  court 
of  chancery,  whence  they  came.  There  the  proper  decrees  are 
entered  according  to  the  decision  of  the  court  above;  while 
incidental  and  additional  matters  may  be  disposed  of  as  they 
may  arise.^*" 


98P.    S.    Sees.    1339,    1301,    1307, 

4551,   4600;   Acts  of  1908,  No. 

108,  Sec.  i. 
99Siiiith   V.   Burton,    67   Vt.    514; 

Green  v.  McDonald,  72  Vt.  258; 

Hyde  Park  v.  St.  Johnsbury,  84 

Yt.  330. 

As   to   the  meaning  of   "term 

time"     and     "vacation"     tee 


Chap.  VI,  J  54,  note  16. 
looA  Supreme  Court  mandate,  how- 
ever, does  not  allow  any  further 
proceedings  in  the  Court  of 
Chancery  on  the  adjudicated 
merits.  Sheldon  v.  Clemons,  82 
Vt.  169;  Gordon  v.  Deavitt,  85 
Vt.  338. 
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CHAPTER  X. 
PEOCESS    IN    CIVIL    CAUSES. 


§  187.  Process  at  common  law. — The  usual  original  pro- 
cess at  common  law  after  A.  D.  1066,  was  a  writ,  of  which  the 
primary  purpose  was  to  confer  authority  upon  the  court  to 
hear  the  cause.^  In  doing  that,  however,  a  writ  must  describe, 
with  some  degree  of  certainty,  the  dispute  or  question  so 
directed  to  be  heard.  It  was  a  command  of  the  King,  addressed 
to  the  sheriff,^  and  not  to  the  party  sued.  In  the  present  day 
sense,  it  was  not  strictly  a  process  at  all,  but  rather  a  commis- 


iBy  the  time  of  Bracton,  the  doc- 
trine had  become  established, 
of  which  there  is  no  trace  prior 
to  the  Norman  conquest,  nor 
until  long  afterwards,  that  an 
original  writ  was  necessary  to 
give  jurisdiction  to  the  court 
in  all  except  unimportant  cases. 
But  the  writ  still  ran  to  the 
sheriff,  a  curious  trace  of  the 
old  system.  The  Mirror  says 
that  these  writs  used  to  contain 
the  names  of  the  parties  and 
the  name  of  the  judge;  and  that 
they  were  necessary  to  confer 
a  jurisdiction  not  possessed  at 
the  common  law. 
At  c^ommon  law  the  primary 
jurisdiction  was  in  the  county 
court,  in  common  pleas,  be- 
tween subject  and  subject. 
The  forms  of  original  writs 
could  be  changed  only  by  act 
of  parliament.  Bracton,  Lib. 
5,  cap.  17,  fol.  413. 

2A  common  law  writ  commanded 
the  sheriff  to  summon  the  de- 
fendant, by  good  summoners, 
to  appear  at  a  mentioned  time 
and  place;  and  fifteen  days' 
notice  seems  to  have  been  the 
reasonable  and   usual   time  al- 


lowed, but  service  strictly  per- 
sonal was  not  required.  In 
those  days,  when  journeys  were 
often  perilous,  the  law  afforded 
a  variety  of  excuses  for  non- 
appearance or  delay;  and  there 
were  certain  customary  pro- 
ceedings in  the  event  that  one 
or  the  other  party  finally  did 
not  appear.  When  both  did  ap- 
pear the  plaintiff,  or  his  advo- 
cate, in  the  presence  of  the 
judges  stated  the  ground  and 
nature  of  his  claim;  a  proceed- 
ing which  at  later  periods, 
when  writing  had  become  more 
common,  settled  into  the  plain- 
tiff's declaration, — the  first  of 
that  series  of  alternating  plead- 
ings, familiar  to  the  modern 
lawyer. 

When  a  defendant  did  not  ap- 
pear to  answer  and  defend, 
there  was  a  natural  difference 
between  real  and  personal  ac- 
tions. When  a  dispute  has 
arisen  about  the  ownership  of 
land  or  specific  property,  the 
court  can  decree  it  to  one  or 
the  other,  even  tho  the  adverse 
party  does  not  appear.  But  if 
the  claim  is  personal,  as  for  a 
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sion,  or  warrant  of  authority.  It  was  not  based  upon  any- 
written  petition  or  statement  of  what  the  suitor  claimed;  tho 
it  must  at  least  have  been  based  upon  some  verbal  statement ; 
and  in  later  times,  undoubtedly,  there  were  full  and  often 
voluminous  averments  which  guided  the  composition  of  such 
writs. 

§  188.  Process  in  the  American  colonies. — At  the  time  of 
the  American  Eevolution  the  methods  of  English  common  law 
procedure,  modified  by  the  local  situation  of  the  colonies,  had 
become  well  established;  and  especially  in  New  England  the 
forms  of  process  still  in  use  in  Vermont  had  been  adopted  by 
statute,  and  made  familiar  to  the  people  by  many  years  of 
custom. 

The  procedure  in  Connecticut,  whence  much  in  Vermont 
procedure  came,  may  be  taken  as  a  typical  illustration  of  the 
methods  of  that  period. 

The  commencement  and  foundation  of,  a  common  law 
action  in  that  colony  was  a  writ  signed  by  a  proper  magistrate, 
and  containing  a  command,  addressed  to  the  sheriff,  his  deputy 
or  some  constable  of  the  defendant's  town,  that  he  notify  the 
defendant  to  appear  before  some  court,  at  some  mentioned 
time  and  place,  to  answer  to  the  plaintiff. 

Under  the  English  practice'  of  that  day  the  declaration 
was  not  contained  in  the  writ,  but  was  filed  in  court  after  the 


debt,  or  damages  for  some 
wrongdoing,  the  rule  of  reason 
would  require  some  further  ac- 
tion to  compel  an  appearance, 
and  to  secure  the  payment  of 
such  sum  as  the  court  might 
order.  Hence  the  common  law 
provided  for  various  writs  of 
a  secondary  order,  often  called 
"Mesne  process,"  the  purpose 
of  which  was  to  compel  a  per- 
son who  had  already  been  sum- 
moned pursuant  to  an  original 
writ,  to  appear  and  answer  to 
the  claim  on  which  that  writ 
had  thus  been  issued. 


sSince  an  English  common  law 
writ  did  not  contain  a  complete 
declaration,  but  merely  a  brief 
statement  of  the  nature  of  the 
plaintiff's  claim,  the  defendant 
could  not  fully  know  for  what 
he  had  been  sued  until  after  he 
had  appeared  and  the  plaintiff 
had  filed  his  declaration.  Hence 
no  judgment  on  default  could 
be  entered;  for  until  the  decla- 
ration was  filed  there  was  noth- 
ing on  which  the  court  could 
base  a  judgment.  To  compel 
an  appearance,  therefore,  the 
common    law    provided    (1)    a 
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service  and  return  of  the  writ  and  the  appearance  of  the  par- 
ties; but  in  Connecticut,  from  the  beginning  of  the  govern- 
ment, the  vrrit  must  be  accompanied  by  a  declaration  contain- 
ing the  substance  of  the  action.* 

At  common  law  all  writs  from  any  part  of  the  kingdom 
were  returnable  at  Westminster  Hall,  where  the  pleadings 
were  settled  and  the  issues  closed.  From  time  to  time,  as 
issues  of  fact  proper  for  trial  by  jury  were  joined,  the  records 
were  sent  out  to  the  several  counties  to  be  tried  there,  when 
the  judges  went  out  to  hold  the  courts  called  Nisi  Prius;  and 
these  records,  with  the  addition  of  the  verdicts  and  bills  of 
exceptions,  if  any,  were  returned  to  Westminster,  for  final 
judgment  after  argument  there  upon  the  law. 

In  America,  court  procedure,  from  the  first,  partook  but 
little  of  the  intricacies  and  technicalities  of  the  common  law. 
The  division  of  the  Atlantic  seaboard  into  several  colonies, 
peopled  in  part  by  immigrants  of  different  race  and  ancestry, 
inclined  them  less  to  follow  the  minutiae  of  English  jurispru- 
dence, than  they  would  had  they  all  come  from  the  same  mother 
land.  The  great,  salient  principles,  however,  of  English  liberty 
under  the  law  found  equal  favor  with  those  to  whom  the  com- 
mon law  was  no  national  tradition ;  and  the  Dutch,  the  French, 
the  Irish,  the  Germans  and  the  Swedes  fought  side  by  side  with 
the  colonists  of  English  ancestry,  in  defense  of  their  common 
claim  to  the  protection  of  the  ancient  common  law. 

In  the  American  States,  generally,  the  nature  of  process 
has  been  restored  to  its  condition  among  the  Anglo-Saxons, 
prior  to  A.  D.  1066,  while  the  refinements  and  technicalities  of 
Norman  French  law,  which  dominated  common  law  procedure 


summons,  or  notice  to  appear;  ties  and  disabilities  such  that 
(2)  an  attachment,  upon  which  an  appearance  at  some  stage  of 
pledges  to  appear  might  be  the  proceedings  could  usually 
taken;  (3)  a  writ  of  distress,  be  compelled,  and  the  only  ad- 
to  seize  his  property;  (4)  a  vantage  gained  would  be  that 
succession  of  writs  against  his  incidental  to  such  delay, 
body;  (5)  a  proclamation,  fol-  *This  requirement  has  been  fol- 
lowed by  arrest  if  he  did  ap-  lowed  in  "Vermont  Binee  the  be- 
pear,  or  by  outlawry  if  he  did  ginning  of  judicial  proceedings, 
not;  all  which  produced  penal- 
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for  seven  hundred  years,  have  been  largely  superseded — on 
both  sides  of  the  Atlantic — by  simpler  methods. 

In  Saxon  times  all  suits  were  commenced  by  the  simple 
act  of  the  plaintiff  lodging  his  complaint  with  the  officer  of  the 
court  where  the  cause  was  to  be  heard,  and  which  without 
special  authority  from  the  king  had  jurisdiction  to  hear  it.° 

§  189.  Present  day  process  in  geaeral. — ^Process  is  of  two 
sorts,  original  and  final ;  marking  the  beginning  and  the  end  of 
a  judicial  controversy.'  Original  process  brings  a  party  into 
court,  and  final  process  deals  with  him  after  his  rights  have 
been  determined.  Between  these  two  lies  what  may  be  con- 
sidered as  a  third  sort,  which  consists  of  precepts  whose  office 
is  to  assist  in  the  administration  of  justice  after  the  proceedings 
are  once  under  way;  and,  in  its  nature,  is  sometimes  original 
and  sometimes  final.  Of  this  sort  are  documents  by  which 
additional  persons  are  brought  before  the  court  as  new  parties, 
witnesses,  etc. ;  and  documents  by  which  persons  are  dealt  with 
for  reasons  which  may  arise  from  time  to  tjme,  short  of  the 
final  action  after  court. 


§  190.  Process  in  Vermont. — In  Vermont,  civil  process 
usually  begins  with  a  writ,  and  criminal  process  with  a  war- 
rant. Each  of  these  papers  is  the  written  command  of  a  court, 
signed  by  some  proper  officer,  and  directed  to  any  sheriff  or 
constable  in  the  State,  commanding  him,  in  proper  language, 
to  assert  the  authority  of  the  court  and  State  over  some  per- 


51  Eeeve,  p.  343.  After  the  Nor- 
man conquest,  however,  the 
doctrine  elsewhere  mentioned 
arose;  and  all  justice  being 
taken  to  proceed  from  the  king, 
no  action  could  proceed  in  a 
superior  court  without  his  writ. 
The  jurisdiction  of  the  lower, 
or  Saxon,  courts  was  limited  to 
small  amounts  and  simple  sub- 
jects, and  the  fees  or  ines  re- 
quired for  the  privilege  of 
suing     in     the     higher     courts 


formed  a  convenient  part  of 
the  king's  revenue. 
'Owing  to  changes  wrought  by 
centuries  of  judicial  adminis- 
tration, that  process  which  was 
"original"  at  common  law  has 
become  blended  with  that  kind 
then  called  "mesne  process"; 
so  that  in  the  Vermont  statutes 
and  elsewhere  the  latter  name 
is  sometimes  applied  to  what 
really  now  is  our  original  pro- 
cess. 
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son,  property,  or  place  mentioned  in  the  precept,  and  in  the 
manner  set  forth  therein.  In  some  of  the  higher  courts  other 
forms  of  original  process,  known  as  the  citation,  the  subpoena^ 
ad  respondendum,  and  the  summons,  are  in  use,  which,  in  sub- 
stance, are  merely  other  forms  of  a  writ  of  summons;  while 
before  a  justice  of  the  peace  the  writ  and  the  warrant  are 
practically  the  only  forms  of  original  process. 

Both  imply  an  opening  pleading,  or  first  statement  of  the 
aggrieved  party's  claim.  The  warrant,  citation,  summons  or 
subpoena  are  annexed  to  and  follow  after  that  statement, 
called  the  bill,  petition,  libel  or  complaint,  as  the  case  may  be ; 
while  the  writ  is  divided  into  two  unequal  parts  by  the  plead- 
ing, called  the  declaration,  which  is  inserted  in  the  body  of  the 
writ.  The  nature  of  each  process  will  appear  more  clearly 
from  the  following  forms. 

§  191.  County  Court  writ,  summons,  attachment,  trustee 
summotQS,  and  capias.^ 

State  of  Vermont, 
county,   ss. 

To  any  sheriff  or  constable  in  the  State    [or  to ,  an 

indifferent  person].  greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to    [summon ]    [attach  the  goods,  chattels,  or 

estate  of ]  of ,  in  the  county  of ,  [to  the  value  of 

dollars  and  [him]  notify  thereof  according  to  law;  [and  for 
want  thereof  take  (his)  body,  if  to  be  found  within  your  pre- 
cinct, and  (him)  safely  keep  so  that  you  have]    [and  also  to 

notify]    (him)  to  appear  before  the [Washington]   county 

court,  at ,  within  and  for  [the]    [such]  county  of ,  and 

also  to  notify  [him]  to  cause  [his]  appearance  herein  to  be  en- 
tered with  the  clerk  of  said  court,  on  or  before  the  expiration  of 
forty-two  days"  from  the  date  hereof,  then  and  there  in  said 

''See  Chap.  IX,  $  176.  the  next  term  of  court,  provid- 

sSee  J  194,  note  15.  ed  there  remained  enough  time 

9For  over  a  century  after  the  or-  to  give  the  required  number  of 

ganization  of  county  courts  in  daya'   notice,   which    depended 

Vermont,  the  writs  were  made  somewhat    on    the    person    and 

returnable  on  the  first  day  of  residence  of  the  defendant.    A 
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court  to  answer  to ,  of ,  in  the  county  of ,  in  the 

State  of ; 

In  a  plea  of  etc.  {Insert  the  declaration.) 

To  the  damage  of  the  plaintiff dollars,  for  the  recovery 

of  which,  with  just  costs,  the  plaintiff  brings  suit. 

{Trustee  summons.) 

[And  you  are  furti^er  commanded  to  summon {insert 

all  names)  of ,  in  the  county  of ,  trustee  [s]  of  the  said 

{defendant) ,  to  appear  before  said  court,  at  the  t'me  and 

place  aforesaid,  and  make  disclosure  according  to  law  of  the 

goods,  chattels,  rights  or  credits  of  the  said — ,  which  the  said 

may  have  in  his  [their]  [either  of  their]  hands  or  possession, 
[and  also  notify  (him)  to  cause  (his)  appearance  herein  to  be 
entered  as  the  law  requires.] 

Fail  not,  but  service  and  return  make  within  twenty-one 
days  from  the  date  hereof.* 

Dated  at ,  in  the  county  of ,  the day  of , 

19—. 

{Signature)  Clerk,  or 
[Justice  of  the  Peace.]   or 
[Master  in  Chancery.] 

recognized  to  [each  of]  the  defendants  in  the  sum  of 

[fifty]  dollars,  [and  to  (each  of)  the  above  named  trustees  in 
the  sum  of  fifty  dollars]  as  surety  for  the  costs  of  prosecution, 
as  the  law  directs. 

Before  me, 

{Signature)  Clerk.^" 
{etc.) 

§  192.    Citation^^  attached  to  a  petition  to  the  county 
court. 

State  of  Vermont, 
County  Court. 

{Insert  title  of  cause  as  in  ^  75  (3). 

To  any  sheriff  or  constable  in  the  State,  greeting  : 


change  was  made  in  1893;  and,  wSee  Chap.  VII,  §  87. 

after  several  attempts  at  satis-  "See  P.  S.  Sees.  1114,  1493,  1880, 

faction,  the  present  system  was  1973,    2019,    3034,    2137,    2330, 

at    length    adopted,    which    is  3336,    3107,    3109,^   3836,    3840, 

shown  in  this  form.  3892,    3901,    3909,    4036,    4194, 

4883,  etc. 
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By  the  authority  of  the  State  of  Vermont  you  are  hereby 

commanded  to  summon {Insert  names  of  ail  the  petitionees) 

to  appear  before  the  county  court,  within  and  for  the  county 
of ,  next  to  be  held  at ,  in  said  county,  on  the Tues- 
day [of]  in ,  19 — ,  [and  also  to  notify  (him)  to  cause  (his) 

appearance  herein  to  be  entered  with  the  clerk  of  said  court,  on 
or  before  the  expiration  of  forty-two"  days  from  the  date  here- 
of,] then  and  there  to  answer  unto  the  foregoing  petition , 

of  the  said {Insert  names  of  all  the  petitioners)  and  to  show 

cause,  if  any  [he]  may  have,  why  the  prayer  thereof  should, 
not  be  granted. 

Fail  not,  but  service  and  return  make  [within  twenty-one^' 
days  from  date  hereof,]  according  to  law. 

Dated  at ,  in  the  county  of ,  this day  of , 

19—. 

(Signature)  Clerk. 

— recognized  to  the  petitionee  [s]  in  the  sum  of  fifty  doUars 
as  surety  for  costs  of  prosecution,  as  the  law  directs. 

Before  me, 

{Signature)  Clerk. 

§  193.  Original  civil  process  in  justices'  courts. — The 
original  writ  in  a  subordinate  civil  court  must  be  signed  by  the 
justice  of  the  peace  before  whom  it  is  returnable,  or,  if  in  a  city 
or  municipal  court,  by  the  judge  or  clerk  thereof,  or  by  some 
other  magistrate  authorized  by  law  to  sign  such  writs.  In 
usual  practice,  he  merely  signs  the  printed  blank  in  two  places 
near  the  lower  right  hand  corner,  and  then  delivers  the  paper 
to  a  lawyer  for  use  when  needed.  In  legal  effect,  however,  the 
plaintiff  applies  to  the  justice  or  other  court  for  the  writ,  and 
the  justice  or  other  officer  issues  it,  properly  filled  up,  dated, 
and  signed. 


If  the  petition  is  addressed  to 
the  supreme  court,  change  the 
wording  accordingly. 
i2It  will  be  noted  that  writs  in 
justice  courts,  and  usually  those 
in  the  city  and  municipal 
courts  are  made  returnable  at 
some  place  and  time  mentioned 
in  the  writ;  while  ordinary 
county  court  writs  are  not  re- 
turnable at  any  term  of  court, 


as  was  formerly  the  method, 
but  are  returnable  at  the  coun- 
ty clerk's  office  within  twenty- 
one  days  after  date  of  the  pro- 
cess. Citations  and  summonses, 
as  a  rule,  are  still  made  return- 
able at  a  regular  term  of  the 
county  or  supreme  court,  and 
should  be  entered  and  docketed 
on  the  first  day  of  such  term. 
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Writs  are  of  two  sorts;  of  summons,  and  of  attachment. 
Writs  of  summons  simply  command  that  the  defendant  be 
summoned  to  appear  at  some  stated  time  and  place,  and  do 
not  call  for  any  further  act  to  compel  such  an  appearance. 
Attachment  is  of  two  kinds :  of  the  property,  and  of  the  body. 
Formerly  the  main  purpose  of  an  attachment  was  to  compel 
the  party  to  appear  and  submit  to  the  authority  of  the  court. 
In  criminal  causes,  this  is  still  the  purpose ;  but  in  civil  causes 
the  main  purpose  of  an  attachment  is  to  secure  the  debt,  so 
that  if  the  plaintiff  recovers  judgment,  he  may  find  something 
substantial  from  which  to  satisfy  an  execution. 

An  attachment  against  property  may  issue  as  a  part  of 
every  justice  writ,  except  writs  of  replevin  and  review;  but 
an  attachment  against  the  body  can  issue  only  in  actions 
founded  on  torts,  and  in  the  cases  mentioned  in  the  statutes,^* 
subject  to  the  conditions  there  prescribed.  An  action  founded 
on  tort  is  elsewhere  described  as  one  based  upon  the  defend- 
ant's wrong-doing. 

Arrest  is  still  permitted  by  statute,  also,  in  certain  actions 
founded  on  contract  debts.^* 


§  194.    Justice's   writ,^°    summoos,    attachment,    trustee 
summons,  and  capias. 

State  op  Veemont, 
County,  ss. 

To  any  sheriff  or  constable  in  the  State   [or  to -,  an 

indifferent  person,]  greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 


13P.  S.  Sees.  3054  to  2091. 

14P.  S.  Sees.  8082,  2089. 

15P.  8.  Sees.  1394,  6266  (30)   (21) 
(22)   (23). 

This  is  a  composite  form,  in- 
cluding the  different  parts  of 
four  statutory  forms,  but  it 
conforms  more  closely  than  any 
one  of  them  to  the  blanks  us- 
ually printed.  The  trustee 
summons  cannot  be  used  with 
arrest  of  the  body,'  and   vice 


versa.  Divoll  v.  Nichols,  70 
Vt.  537.  The  attaching  creditor 
must  choose  between  the  prop- 
erty and  the  body.  If  the  liti- 
gation is  to  end  ibefore  the  jus- 
tice, a  recognizance  for  $10  is 
usually  enough,  or  $30  in  a  city 
court.  If  it  is  appealed  to  the 
county  court  by  the  defendant, 
$50  or  more  will  be  needed  at 
some  stage. 
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commanded  to   [summon ]    [attach  the  goods,  chattels,  or 

estate  of ,]   of ,  in  the  county  of ,  to  the  value  of 

-dollars,  and  [him]  notify  thereof  according  to  law  [and  for 


want  thereof  take  (his)  body,  if  to  be  found  within  your  pre- 
cinct, and  (him)  safely  keep  so  that  you  have  him  to  appear^' 

before  me,]  [and  (him)  also  notify  to  appear  before  me]  at , 

on  the  ——day  of  ,  19 — ,  at o'clock  in  the noon, 

then  and  there  to  answer  to ,  of :- 


In  a  plea,  {Insert  the  declaration.) 

To  the  damage  Of  the  plaintiff dollars,  for  the  recovery 

of  which,  with  just  costs,  the  plaintiff  brings  suit. 

(Trustee  summons.) 

[And  you  are  further  commanded  to  summon ,  of , 

in  the  county  of ,  trustee  of  the  said- ,  to  appear  before 

said  court,  at  the  time  and  place  aforesaid,  and  make  disclosure, 
according  to  law,  of  the  goods,  chattels,  rights,  or  credits  of  the 

said ,  which  the  said may  have  in  his  [their]    [either  of 

their]  hands  or  possession]  [and^'  also  notify  (him)  to  cause 
(his)  appearance  herein  to  be  entered  as  the  law  requires.] 

Fail  not,  but  service  and  return  make  according  to  law. 

Dated  at ,  in  the  county  of ,  the— — day  of , 

19 — .  {Signature)  Justice  of  the  Peace. 

recognized  to   [each  of]  the  defendant  [s]  in  the  sum 

of  [ten]  [twenty]  [fifty]  dollars,  and  to  [each  of]  the  above 
named  trustee  [s]  in  the  sum  of  [ten]  [twenty]  [fifty]  dollars, 
as  surety  for  costs  of  prosecution,  as  the  law  directs.^' 

Before  me, 
{Signature)  Justice  of  the  Peace. 


§  195.    Place  and  time  of  return. — ^A  justice  writ  must  be 
made  returnable  at  some  place"  in  the  town  where  one  of  the 


i^ln  eity  courts  "before  the  city 

court  of  the  city  of ,  at  the 

city  court  room  in  said  eity,  on 
the day  of,"  etc. 

I'See  P.  S.  Sec.  6366   (23). 

isThe  purpose  of  the  provisos 
which  limit  the  place  of  return 
and  trial  to  the  town  where  the 
defendant  resides,  or  where  the 
contract  in  issue  was  originally 
made,  seems  to  be  to  prevent 


injustice  in  cases  where  a  person 
engages  in  business  as  a  dealer 
in  some  town,  or  is  engaged  in 
peddling  thru  such  town,  and 
afterwards  removes  therefrom; 
or  when  he  transacts  the  busi- 
ness there  by  an  agent,  not  re- 
siding there  himself;  and  such 
proviso  does  not  apply  to  single 
casual  sales  in  places  where  the 
vendor  had  no  established  busi- 
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parties  resides;  with  eight  exceptions,  or  provisos,  clearly 
described  in  the  statute." 

In  general,  when  not  specially  regulated  by  statute,  a 
negotiable  note  may  be  endorsed  and  transferred  to  a  nominal 
plaintiff,  and  an  action  thereon  may  be  brought  in  any  town 
in  this  State,  where  such  plaintiff  may  reside,  subject  to  the 
statutory  restriction  upon  costs.^* 

A  justice's  writ  may  be  served  at  any  time  after  it  is 
dated,  but  not  more  than  sixty  nor  less  than  six  days  before  the 
date  set  for  its  return,  or  not  less  than  twelve  days  if  served 
in  another  county  from  that  in  which  it  is  returnable.^^ 

A  justice's  writ  can  be  served  only  on  a  week  day,  from 
midnight  of  Sunday  to  the  same  hour  of  Saturday  night.^^ 

The  hour  of  return  must  be  from  9  a.  m.  to  3  p.  m.^' 


§  196.    Form  of  an  application^^  to  a  justice  of  the  peace 
for  any  purpose. 

{Heading  as  in  §  74  or  §  75  (8). 

To — — ,  one  of  the  justices  of  the  peace,  within  and  for  the 
county  of : 


Comes- 


of- 


-,   and   represents   that   he   is (siate 


ness,  unless  he  were  a  peddler 
there. 

Wainwright  v.  Berry,  3  Vt. 
423;  Stone  v.  Hazen,  25  Vt. 
178;  Biehardson  v.  Stevens,  41 
Vt.  120. 
18(1).  Actions  against  a  railroad 
corporation, 

(2).  Actions  to  recover  for 
newspaper  subscriptions  or  ad- 
vertising. 

(3).  Actions  to  recover  for 
goods,  wares,  or  merchandise 
sold  or  delivered,  or  on  sub- 
scriptions to  or  agreements  to 
purchase  books,  maps,  or  charts. 
(4).  Actions  to  recover  debts  or 
demands  arising  from  the  sale 
of,  or  license  to  use,  a  patent 
right;  or  on  a  note  which  states 
on  its  face  "given  for  a  pat- 
ent right." 


(5).  When  the  defendant  re- 
sides without  the  State. 
(6).  When  neither  party  is  an 
inhabitant  of  the  State. 
(7).  No  writ  shall  be  made  re- 
turnable at  the  plaintiff's  own 
dwelling  house,  unless  he  is  an 
innkeeper. 

(8).  Actions  in  favor  of  a  rail- 
road company. 
See  P.  S.  Sec.  1496. 

20P.  S.  Sec.  2050. 

2iP.  S.  Sec.  1441. 

22P.  S.  See.  1443. 

23P.  8.  Sec.  1685. 

24This  proceeding  may  be  infre- 
quent, but  is  adapted  to  cases 
such  as  are  mentioned  in  P.  S. 
Sees.  5523  to  5538,  Acts  1910 
No.  231,  and  the  like. 
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the  capacity  in  which  he  makes  the  application,  as:)  [one  of  the 
selectmen  of  the  town  of ,  in  said  county  of ;] 

That {set  forth  the  facts  by  reason  of  which  the  appli- 
cation is  made,  as:)  [on  the day  of ,  19 — ,  the  dead  body 

of  a  person  unknown,  supposed  to  have  died  from  casualty  or 
violence,  was  found  lying  within  said  town  of ,  at :] 

Wherefore,  the  said  applicant  requests  that {set  forth 

the  desired  action  on  the  part  of  the  justice,  as:)  [said  justice 
of  the  peace  will  inquire  into  the  cause  and  manner  of  the  death 
of  said  deceased  person.] 

{Conclusion  as  in  ^  77  {1). 

{Verification,  if  desired,  as  in  ^  77  (8)  (9)  or  §  78  V.) 

§  197.  Attachment  of  property.^'' — In  general,  all  real  or 
personal  property  situated  in  this  State,  and  not  exempt  from 
attachment  under  our  statutes,  or  those  of  the  United  States, 
may  be  attached  upon  a  writ  properly  issued  and  directed. 
The  details  of  such  proceedings,  as  to  the  mode  of  making  an 
attachment ;  what  may  be  attached  and  what  is  exempt ;  what 
must  be  done  to  perfect  and  retain  the  lien  of  an  attachment, 
how  an  officer  must  make  his  return  of  service,  what  liabilities 
he  incurs  and  what  rights  he  and  the  creditor  enjoy,  are  more 
fully  considered  elsewhere.^*  In  this  chapter  merely  the  gen- 
eral features  of  the  subject  are  mentioned,  and  special  atten- 
tion is  given  only  to  those  branches  of  it  which  relate  to  the 
attachment  of  property  or  funds  in  the  hands  of  other  persons, 
called  "trustees"  in  our  statutes,  but  who  in  some  other  States 
are  known  as  "garnishees." 

§  198.  Arrest  in  actions  on  contract.^^ — Arrest  in  this 
sort  of  action  is  subject  to  limitations  which  do  not  exist  in 
actions  upon  torts.  In  the  latter  cases  the  writ  issues  as  a 
matter  of  course  against  the  body,  the  plaintiflE  assuming  the 
burden  of  showing  at  the  trial  that  he  has  such  a  cause  of 
action.     In  contract  actions,  however,  he  must  take  certain 

25P.  S.  Sees.  1450  to  1458,  1768  to  ^'See  Chap.  XI. 

1781.  2TP.  S.  Sees.  3080  to  2095. 
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preliminary  steps  which  are  wholly  outside  his  cause  of  action. 
First,  he  must  make  affidavit  to  the  facts  required  by  statute ; 
next,  must  file  this  with  the  authority  issuing  the  writ,  and 
not  until  then  can  the  writ  issue  or  be  served  upon  the  defend- 
ant's body.^'  Upon  being  arrested  under  this  statute,"'  the 
defendant  may  at  once  notify  the  arresting  officer  (not  neces- 
sarily in  writing),  and  may  cause  notice  immediately  to  be 
given  to  the  plaintiff  or  his  attorney  that  the  defendant  will 
forthwith  appear  before  the  officer  signing  the  writ  for  a  trial  on 
the  truth  of  the  affidavit. 

If  the  process  be  returnable  in  another  county  from  the 
place  of  arrest,  or  from  the  defendant 's  residence,  the  hearing 
may  be  had  before  one  of  the  assistant  judges  of  the  county 
court  of  the  county  of  arrest  or  residence,  instead  of  before 
the  officer  or  authority  who  signed  the  process.^* 

The  magistrate  before  whom  such  hearing  is  had  should 
certify  on  the  writ,  or  on  a  paper  attached  thereto,  his  finding 
that  he  is  or  is  not  of  the  opinion  that  the  defendant  is  about 
to  abscond  from  the  State  and  has  property  secreted  as  alleged 
in  the  affidavit.  If  he  is  not  of  such  opinion,  the  defendant  is 
discharged  from  arrest,  and  the  writ  proceeds  as  a  writ  of 
summons,  or  against  property  should  any  be  found;  which  is 
unlikely,  since  a  writ  runs  against  the  body  only  for  want  of 
goods,  chattels  or  estate.*^ 


28An  affidavit  for  a  capias  must 
>be  filed  with  the  subscribing 
authority  to  the  writ  at  the 
time  when  the  writ  issues.  The 
affidavit  is  prima  facie  evidence 
of  the  truth  of  the  statements 
contained  in  it  at  the  time  when 
it  is  sworn  to,  and  not  at  some 
later  time.  A  writ  issued  with- 
out the  filing  of  such  an  affi- 
davit at  the  time  is  void.  Pike 
V.  McMuUin,  66  Vt.  131. 

2»P.  S.  See.  2083. 

This  affidavit  may  be  made  by 
the  plaintiff,  his  agent  or  at- 
torney. 


3op.  8.  See.  2085. 

3ilf  the  magistrate  finds  that  the 
defendant  is  about  to  abscond, 
etc.,  the  statute  does  not  ex- 
pressly require  a  written  certi- 
ficate thereof;  but  it  is  good 
practice  to  make  it  in  either 
event.  Whether  an  arrested  de- 
fendant is  about  to  abscond  or 
remove  from  the  State  is  a 
question  of  fact,  and  the  deci- 
sion of  it  by  the  justice,  or 
other  authority,  is  final. 
Towle  V.  Bichardson,  63  Vt.  96. 
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§  199.    Affidavit  for  capias.^* 
{Heading  as  in  ^  75.) 
(Begin  <w  in  §  78.) 
I, ,  of ,  in  the  county  of- 


-,  being  duly  sworn,  say : 
I  am  the  plaintiff   [creditor]   in  the    [execution  issued  in 
the]  above  entitled  action.    I  have  good  reason  to  believe,  and 

do  believe  that  the  said ^is  about  to  abscond  [remove]  from 

this  State,  and  that  he  has  secreted  property  to  an  amount 
exceeding  twenty  dollars  or  [to  an  amount  st^cient  to  satisfy 
the  matter  in  demand  in  said  action,]  or,  if  it  he  an  execution 
[to  an  amount  suilftcient  to  satisfy  the  said  execution]. 

{Signature). 
{Verification  as  in  §  77  (8)  or  §78,  V.) 


§  200.    Affidavit    of    money    received    in    a    fiduciary 
capacity.'^ 

{Begin  as  in  §  78.) 

I  am  the  plaintiff  in  the  above  entitled  action.     The  said 

defendant ,  is  the  receiver  of  money  of  me,  the  said  plaintiff, 

in  a  fiduciary  eapsyjity,^*  which  he  has  not  paid  on  demand ;  and 
the  above  entitled  action  is  instituted  to  recover  the  same. 

{Signature.) 

{Verification  as  in  ^  77  (8)  or  §  78,  V.) 


§  201.    Notice    to    officer    by    debtor    to    have    capias 
vacated.^* 


To- 


{Eeading  as  in  ^  74:  or  ^  75.) 
— [Sheriff]   [Constable]: 


Having  been  arrested  by  you  upon  a  writ  of  attachment 


32P.  S.  See.  2089. 

ssMoney  held  by  an  administTatoT 
as  assets  of  an  estate  is  held  in 
a  fiduciary  capacity.  Ee  Leahy, 
58  Vt.  734. 

So,  too,  a  ward's  earning,  as 
an  employe  of  his  guardian. 
Lyon  V.  Osgood,  58  Vt.  707; 
Haskell  v.  Jewell,  59  Vt.  91. 
But  money  received  by  a  com- 
mission merchant  for  goods  of 


another,  sold  under  the  contract 
that  the  merchant  was  to  have 
all  he  could  obtain  for  the  goods 
above  the  price  charged  to  him 
by  the  owner,  is  not  a  debt 
created  by  malfeasance  while 
sustaining  a  fiduciary  relation. 
Slayton  v.  Wells,  66  Vt.  63. 
34P.  S.  Sees.  3083,  3083.  When  an 
officer  arrests  under  this  statute, 
he  is  not  bound  to  tell  the  ar- 
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[execution]  in  favor  of-- —  against  me,  vrhich  process  has  issued 
as  an  attachment  against  my  body,  under  the  provisions  of  the 
statutes,  you  are  hereby  notified  that  I  shall  forthwith  appear 

at ,  before ,  the  authority  signing  said  writ  [one  of  the 

assistant  judges  of  the  county  court  for  the  county  of ,  in 

which  I  was  arrested]  [in  which  I  reside,]  and  shall  submit 
myself  to  examination  pn  oath,  on  the  questions  whether  I  am 
about  to  abscond  from  the  State,  and  have  property  secreted. 

{Conclusion  as  m  §  77  (1).) 


To- 


§  202.    Notice  to  creditor.'^ 

{Heading  as  in  ^  74  or  ^  75.) 
— ,  of : 


Having  been  this  day  arrested  by ,  sheriff  of  the  county 

of {or  other  officer),  upon  a  writ  of  attachment  [execution] 

in  your  favor  against  me,  which  process  has  issued  as  an  attach- 
ment against  my  body  under  the  provisions  of  the  statutes ;  You 

are  hereby  notified  that  I  shall  forthwith  appear  before , 

etc. 


{Conclude  as  in  ^  201.) 


rested  person  of  his  right  to  an 
examination;  but  if  the  prison- 
er notifies  or  tells  the  officer  at 
the  time  of  arrest  that  he  wish- 
es such  examination,  the  officer 
must  give  him  a  reasonable  op- 
portunity, and  must  not  commit 
to  jail,  tho  he  may  place  his 
prisoner  in  some  suitajble  place 
for  safe  keeping  pending  the 
examination.  A  justice  cannot 
conduct  such  examination  out- 
side his  proper  county,  and 
ought  to  attend  to  it  as  soon  as 
possible,  examining  the  prisoner 
upon  the  questions  submitted 
under  the  statute;  but  a  refusal 
by  the  justice  so  to  act  would 
not  make  the  imprisonment  ille- 
gal. The  magistrate  may  ad- 
journ the  hearing  for  reasonable 
cause,  and  to  a  convenient  time, 
pending  which  the  prisoner  re- 


mains in  the  officer's  custody. 
If,  however,  the  prisoner  has 
once  been  duly  committed  to 
jail  upon  the  process,  a  copy  of 
it  and  of  the  officer's  return 
thereon  having  been  delivered 
to  the  jailer,  before  the  pris- 
oner has  notified  the  officer  that 
he  wishes  to  submit  himself  to 
examination,  then  his  right  to 
such  examination  is  gone. 
Davis  ex-parte,  18  Vt.  401;  Ee 
Hosley,  23  Vt.  363;  Ee  Foot, "51 
Vt.  505;  Whitcomb  v.  Cook,  38 
Vt.  477;  Kenerson  v.  Bacon,  41 
Vt.  573;  Towle  v.  Eichardson, 
63  Vt.  96;  Gibson  v.  Holmes, 
78  Vt.  110  (118). 
sop.  S.  Sec.  S083.  If  the  plaintiff 
.  or  creditor  is  not  an  inhabitant 
of  this  State,  and  no  attorney's 
name  is  endorsed  upon  the  writ, 
this  notice  need  not  be  given. 
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§  203.    Certificate  upon  hearing.^" 

{Heading  as  in  ^  li  or  ^  75.) 

At ,  in  said  county,  this day  of ,  19 — ,  on  exam- 
ination of  the  defendant  in  this  writ  [execution,]  and  after 
hearing  the  proofs  introduced  by  the  parties,  the  undersigned 

is  [not]  of  opinion  that  the  said is  about  to  abscond  from 

this  State;    [has  property  secreted;]    [and  the  said  defendant 
is  hereby  discharged  from  arrest]. 

(Signature)  Justice  of  the  Peace,  or 

[Assistant  Judge  of County  Court.] 

[ 's  costs.] 

(Insert  the  items.) 

§  204.  Trustee  process.'^ — An  important  and  peculiar 
method  of  attachment,  open  only  to  a  plaintiff  whose  claim 
sounds  in  contract  (including  account  and  book  account),  and 
whose  recoverable  debt  exceeds  ten  dollars,'*  is  that  in  this 
State  called  trustee  process.  By  means  of  it  the  intangible 
property  of  the  defendant,  the  debts  which  are  due  him  from 
residents  of  this  State  (and  from  certain  non-residents  doing 
business  here  having  here  an  authorized  agent) ,  may  be  attached, 
as  well  as  the  tangible  property  of  such  defendant  in  the 
hands  of  such  other  persons.  The  person,  firm  or  corporation 
thus  owing  another,  or  having  his  property  in  possession,  is 
for  this  purpose  called  the  trustee,  and  may  be  summoned  into 
court  as  such;  whereby  the  goods,  effects  or  credits  of  the 
defendant,  exceeding  ten  dollars,  in  value,  which  are  in  the 
hands  or  possession  of  such  trustee  at  the  time  of  the  service 
of  the  writ  upon  him,  or  which  may  come  into  his  hands  or 
possession  (except  wages  for  work  and  labor)  afterwards  and 
before  disclosure,  are  attached  and  thus  held  to  respond  to  the 
final  judgment  vrhich  may  be  rendered  in  such  action,  except 
as  otherwise  provided.^* 

3«P.  8.  Sec.  2084;  Brown  v.  Ma-  Trustee  process  applies  also  to 

son,  40  Vt.  157.  the  collection  of  taxes,  the  the 

37P.  S.  Sees.  1657  to  1753.  amount  is  less   than  $10;   and 

38P.  S.  Sec.   1719.     An  important  certain  exemptions  do  not  apply 

change  will   doubtless  be   made  thereto, 

by  the  Acts  of  1912.  P.  S.  Sees.  664,  1669,  1671,  1719. 

30P.  S.  Sees.  1658  to  1666. 
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When  trustee  process  is  served  upon  a  person  who  has  the 
chattels  of  the  defendant  in  his  possession,  that  property  is 
thereby  impounded,  or  attached,  in  the  trustee's  hands,*"  to 
await  the  result  of  the  action ;  and  the  defendant,  tho  the  true 
owner  of  the  same,  has  no  right  to  take  such  property  out  of 
the  trustee's  hands,  but  commits  an  actionable  wrong  if  he 
does  so.  If  the  trustee  appears  in  court  and  makes  disclosure, 
stating  that  he  had  such  chattels  in  his  possession  at  the  time 
of  the  service  of  the  trustee  writ,  or  if  he  merely  suffers 
default,  he  is  liable  to  be  held  chargeable  for  such  property, 
in  which  event  it  is  his  duty  to  deliver  the  chattels  so  im- 
pounded to  the  officer  holding  the  execution  issued  upon  the 
judgment  recovered  in  that  action  against  the  defendant,  so 
that  they  may  be  sold  on  such  execution;*^  and  the  trustee 
may  thereby  be  relieved  from  liability. 

The  service  of  a  trustee  summons  attaches  every  fund 
and  article  of  personal  property  in  the  trustee's  hands,  belong- 
ing to  the  defendant,  and  not  exempt  by  law  from  attachment 
in  that  manner ;  so  that  if  the  trustee  afterwards  pays  the 
defendant,  or  any  person  for  him,  what  would  otherwise  be 
due  and  owing,  it  is  done  at  the  trustee 's  peril ;  notwithstand- 
ing the  fund  may  have  been  assigned  by  an  order  apparently 
valid." 


§  205.  Who  may  be  held  as  a  trustee. — Any  natural  per- 
son who  resides  in  this  state,  and  any  corporation  organized 
under  the  laws  of  Vermont,  may  be  summoned  and  held  as  a 


*<)But  a  mere  order  of  the  court 
not  in  the  nature  of  trustee 
process,  prohibiting  the  trans- 
fer or  payment  of  money  in  the 
hands  of  a  resident  of  this 
State,  does  not  seize  that  mon- 
ey, nor  bring  the  fund  within 
the  control  of  the  court. 
Smith  V.  Smith,  74  Vt.  20. 

«iP.  S.  Sees.  1702  to  1712;  Deno 
V.  Thomas,  64  Vt.  358;  Drew  v. 
Corliss,  65  Vt.  650. 


42P.  S.  Sec.  1725;  Wheeler  v. 
Winn,  38  Vt.  122;  Dow  v.  Tay- 
lor, 71  Vt.  337. 

Originally  trustee  process  was 
a  remedy  against  the  property 
of  absconding,  concealed,  or  ab- 
sent debtors,  Act  of  Oct.  31, 
1797;  but  since  1839  it  has  been 
extended  to  all  contract  debts. 
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trustee,  tho  both  plaintiff  and  defendant  reside  elsewhere,  and 
both  debts  are  payable  outside  this  State.*^ 

As  a  general  rule,  a  non-resident  of  this  State  cannot  be 
charged  as  a  trustee;^*  but  debts  due  and  owing  from  a  per- 
son residing  without  this  State,  or  from  a  number  of  persons, 
part  or  all  of  whom  reside  without  the  State,  having  an  author- 
ized agent  in  the  State,  may  be  attached  and  held  by  such 
trustee  process;  and  the  agent  for  the  purpose  of  transacting 
the  non-resident's  business  is  a  sufficient  agent  on  whom  to 
serve  the  trustee  process.*" 

A  party  plaintiff  may  be  held  chargeable  as  a  trustee  in 
an  action  brought  by  himself.*"  Partners  are  chargeable  when 
all  are  summoned;*'  and  the  usual  form  in  a  writ  holds  both 
joint  and  several  debts,  due  from  partners  or  any  of  them.** 

I 

A  public  officer  having  in  his  possession  money  collected 
on  execution  or  otherwise,  may  be  held  chargeable  as  a  trustee 
of  the  execution  creditor.** 


Debts  of  an  estate,  legacies  and  other  like  funds  are 
attachable;  but  the  personal  representative  is  not  chargeable 
until  after  the  decree  of  distribution.'" 

A  town,  city  or  other  municipality  may  be  summoned  as 
a  trustee,  by  service  on  the  treasurer."^ 


*3P.  S.  Sees.  1658,  1662;  Chase  v. 

Haughton,  16  Vt.  594;  Ward  v. 

Morrison,   85   Vt.   593;   Nichols 

V.  Hooper,  61  "Vt.  395;  Hawley 

V.   Hurd,   73   Vt.    133. 
*4P.  S.  Sec.  1663.     It  must  be  a 

permanent  and  not  a  temporary 

residence. 

Baxter  v.  Vincent,  6  Vt.  614; 

Eindge  v.   Green,   53   Vt.   304; 

Weed  8.  M.  Co.  v.  Boutelle,  56 

Vt.   570. 
«P.  8.  Sec.   1663;   Peek  v.  Bar- 

num,    24    Vt.    75;     Eindge    v. 

Green,   53  Vt.   204;   Chaffee  v. 

Eutland    E.    Co.,    55    Vt.    110; 

Craig  V.  Gunn,  67  Vt.  92. 
♦oLyman  v.  Wood,  42  Vt.  113. 
*7Pette3  V.  Spaulding,  21  Vt.  66. 


4sPeck  V.  Bamnm,  24  Vt.  75; 
Knapp  V.  Levanway,  27  Vt. 
398;  Coverly  v.  Braynard,  38 
Vt.  738;  Lamson  v.  Bradley,  43 
Vt.  165. 

*»Hurlburt  v.  Hicks,  17  Vt.  193 
Bullard  v.  Hicks,  17  Vt.  198 
Lovejoy  v.  Lee,  35  Vt.  430 
Adams  v.  Lane,  38  Vt.  640 
Wilbur  V.  Plannery,  60  Vt.  581 

ooSee  §  163.  P.  8.  Sec.  1660 
Lynde  v.  Davenport,  57  Vt.  597 
Husted  V.  Stone,  69  ^t.  149 
Fuller  V.  Parmenter,  72  Vt.  362 

sip.  8.  Sec.  1674;  Thayer  v.  Ly- 
man, 35  Vt.  646;  Burditt  v.  Por 
ter,  63  Vt.  296;  Brooks  v.  Hub 
bard,  73  Vt.  132. 
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§  206.    What  may  be  attached  by  trustee  process.^^ — The 

property  which  may  be  attached  by  trustee  process  is  described 
in  the  statutes  as  the  goods,  effects  or  credits  of  the  defend- 
ant. These  may  be  of  various  kinds,  as  live  stock,  machinery, 
or  other  tangible  property,  lent,  leased,  or  otherwise  entrusted 
to  the  care  and  possession  of  some  person  other  than  the  owner ; 
ordinary  contract  debts  due  and  owing  absolutely,  or  with 
certainty  that  something  must  be  due,  tho  the  precise  amount 
may  not  yet  be  ascertained;  debts  likewise  and  other  claims 
against  an  estate,  its  executor  or  administrator;  or  negotiable 
notes,  drafts,  and  cheeks,  if  not  actually  assigned  or  negotiated 
in  the  manner  protected  by  law ;  and  in  some  instances  personal 
property  transferred  in  fraud.^^ 

The  general  rule  is  that  the  defendant  must  have  a  cause 
of  action  in  his  own  right  against  the  trustee,  sounding  in 
contract,  to  warrant  holding  the  trustee  chargeable  on  account 
of  funds  in  his  hands;  tho  not  necessarily  a  perfected  right 
of  action.^* 

The  defendant's  interest  in  property  covered  by  chattel 
mortgage  may  be  attached  in  the  manner  pointed  out  in  the 
statutes."' 

§  207.  What  may  not  be  held  by  trustee  process. — Not 
every  claim  which  may  be  the  subject  of  an  action  founded 
upon  contract  can  thus  be  held.  It  must  be  "a  credit  entrust- 
ed," an  actual  and  not  merely  a  constructive  contract  rela- 
tion.'* 

A  debt  due  from  a  resident  of  this  State  to  a  non-resident 
National  Bank  cannot  be  held,  because  the  United  States  stat- 
utes'^ forbid  it;  nor  can  a  mere  equitable  claim;'*  nor  a  claim 


52P.  S.  Sees.  1658  to  1661.  Husted  v.  Stone,  69  Vt.  149. 

53P.  S.  Sees.  1723  to  1725.  ssP.  S.  Sees.  1695  to  1701. 

siKoyt    v.    Swift,     13    Vt.  129;  oeBarker    v.    Esty,    19    "Vt.    131; 

Weller  v.  Weller,  18  Vt.  551;  Fish  v.  Field,  19  Vt.  141. 

Corey,  v.  Powers,  18  Vt.  587;  btxj.   S.  E.  S.  See.   5343;   Pacific 

Kettle  V.  Harvey,  21  Vt.  301;  Bank  v.  Mixer,  136  U.  S.  731; 

Boyden   v.   Ward,   38   Vt.  638;  SafEord  v.  Bank,  61  Vt.  373. 

Smith  V.  Stratton,  56  Vt.  363;  ssHoyt  v.  Swift,  13  Vt.  129;  Wel- 


Twitchell  v.  Hears,  56  Vt.  389;  ler  v.  Weller,  18  Vt.  55. 

(16) 


257 


§  207 


PBOCESS  IN  ClVn^   CAUSES 


sounding  in  tort;''  nor  can  a  trustee  be  held  merely  because 
he  has  in  his  hands  notes,  mortgages,  or  other  securities  belong- 
ing to  the  defendant,  they  not  being  goods,  effects,  nor  credits.'" 

Debts  due  upon  contingency,  and  not  absolutely,  cannot 
be  attached  at  all;  debts  due  absolutely,  but  not  yet  payable, 
may  be  attached ;  but  the  trustee  cannot  be  compelled  to  pay, 
or  to  deliver  up  the  property,  until  the  time  fixed  therefor  by 
the  contract.  Debts  evidenced  by  judgment  cannot  be  held 
by  trustee  process  as  long  as  the  trustee  is  liable  to  execution 
on  such  judgment.*^ 

The  contingency  must  be  such  as  affects  the  debt  itself, 
and  not  simply  its  amount,  nor  the  trustee's  liability  to  have 
the  funds  called  out  of  his  hands  in  the  particular  manner, 
nor  such  as  affects  the  mode  and  time  of  accotmting.  Nor  is 
a  condition  precedent  to  a  perfected  right  of  action  such  a  con- 
tingency."^ But  pay  for  services  of  a  town  officer,  when  the 
town  has  not  yet  voted  any,  is  contingent."^ 

Trustee  process  does  not  hold  a  fund  in  which  others®*  than 
the  defendant  are  jointly  interested;  but  the  fund  may  be  held 
when  the  joint  interests  have  been  separatd  and  ascertained."' 

A  railroad  company  chartered  and  organized  under  the 
laws  of  another  State,  and  having  its  principal  place  of  busi- 
ness there,  but  operating  a  line  of  railway  in  this  State,  can-- 
not  be  held  as  trustee  for  a  debt  due  to  the  defendant  as  wages 


'ssHemmenway,   v.   Pratt,    23   Vt. 

333. 
soHitcheock    v.    Edgerton,    8    Vt. 

203;  Denison  v.  Petrie,  18  Vt. 

43;    Scofield   v.   White,   29   Vt. 

330;  Van  Amee  v.  Jackson,  35 

Vt.    173;    Fuller   v.   Jewett,   37 

Vt.  473. 
«iP.    S.    Sees.    1661,    1665,    1726, 

1737,  1738. 
e2Hurlbut  v.  Hicks,   17  Vt.   193 

Downer  v.  Topliff,  19  Vt.  399 

Fay    V.     Smith,     35    Vt.     610 

Downer  v.  Curtis,  35  Vt.   650 


Ellis  V.   Goodnow,  40  Vt.   337; 

Eowell  V.   Felker,   54  Vt.  526; 

Dickinson  v.  Dickinson,  59  Vt. 

678. 
«3Senna  v.  Kennedy,  68  Vt.  173. 
8*Huntoon   v.   Dow,   39   Vt.    315; 

Towne   v.    Leach,   32   Vt.    747; 

Fairchild    v.    Lamson,    37    Vt. 

407;  Bartlett  v.  Woodward,  46 

Vt.  100;  McNeal  v.  Inman,  69 

Vt.    181;   Willard   v.   Wing,   70 

Vt.  133. 
•BBartlett  v.   Wood,   32  Vt.   373; 

Piper  V.  Hanley,  48  Vt.  479. 
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for  services  rendered  outside  of  this  State  and  there  payable, 
unless  the  plaintifif 's  debt  were  contracted  in  this  State.'" 

Land  fraudulently  conveyed  to  another  is  not  goods, 
effects  nor  credits,  subject  to  trustee  process;  but  the  land  is 
attachable  in  the  ordinary  way,  as  the  property  of  the  fraudu- 
lent grantor.*' 

Funds  which  never  belongeld  to  the  defendant — as  where 
the  contract  relation  was  with  him  only  in  name,  but  really 
with  another — are  not  subject  to  this  process."' 

§  208.  Exemptions"^  in  trustee  process. — Such  articles  as 
the  law  makes  exempt  from  attachment  and  execution  are 
equally  exempt  when  in  the  possession  of  a  trustee,  instead  of 
being  in  the  owner's  hand;  and  in  general  the  avails  of  such 
property,  when  sold  and  until  invested  in  some  other  form, 
(or  so  intermingled  with  non-exempt  property  as  not  to  be 
distinguishable),  are  still  exempt.  So,  too,  fire  insurance  upon 
exempt  property,  the  debenture  of  an  officer  or  member  of  the 
general  assembly,  or  of  grand  and  petit  jurors;  U.  S.'"  pension 
money;  and  the  earnings  of  a  wife  or  minor  child,  as  against 
the  creditors  of  the  husband  or  father,  are  likewise  exempt."" 

The  prices  of  board  or  lodging  during  the  session  of  the 
general  assembly,  due  from  a  member  thereof,  or  from  an 
ofScer  of  the  State  required  to  attend  the  same,  or  to  report 
thereto,  are  not  the  subject  of  trustee  process.'^ 

Debts  due  from  a  corporation  trustee  to  a  non-resident 
defendant,  for  services  rendered  outside  this  State,  are  exempt 
when  the  like  sum  of  money  would  be  exempt  from  attachment 
by  trustee  process  in  the  State  where  the  defendant  resides.'^ 


«6P.  S.  See.  1664;  Towie  v.  Wild-  ssCarr    v.    Sevene,    47    Vt.    674; 

er,  57  Vt.  622;  Craig  v.  Gunn,  Davis   v.   Willey,    57    Vt.    125; 

67  Vt.  92.  McNeal  v.  Inman,  69  Vt.  181. 

o'Baxter  v.  Currier,   13  Vt.   615;  8»P.    S.    Sees.    1666,    1669,    1670, 

Hunter    v.    Case,    20    Vt.    195;  2161;  U.  S.  R.  S.  4747. 

Stevens   v.   Kirk,   37   Vt.   204;  'oAdams   v.    Newell,   8    Vt.    190; 

Prout  V.  Vaughan,  52  Vt.  451;  Bullard  v.   Goodno,  73   Vt.   88; 

Woodward   v.   Wyman,    53    Vt.  7iP.   S.  See.   1666. 


645;  Bank  v.  Brainerd,  65  Vt. 
291;   and  see  $  212. 
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The  test  of  exemption,  with  relation  to  trustee  process,  is 
whether  the  property  was  exempt  at  the  time  when  it  was 
turned  into  money;  and  if  so,  the  exempting  conditions  need 
not  exist  at  the  time  of  serving  the  writ.'^  The  exemption 
endures  so  long  as  the  property  or  fund  retains  its  distinctive'* 
character.  A  debtor  may  give  away  exempt  property,  or  pay 
a  preferred  debt  without  committing'^  fraud.  A  note  given 
for  exempt  property  is  itself  exempt.'*  Notes  given  for  the 
purchase  of  a  homestead  are  exempt.'" 

§  209.  Trustee's  deductions. — A  trustee  may  deduct  from 
the  funds  of  the  defendant  in  his  hands,  all  contract  claims 
against  him,  which  did  not  arise  from  voluntary  advances 
made  after  service"  of  the  process ;  but  a  trustee  cannot  deduct 
sums  of  money  which  he  has  paid,  or  become  chargeable  for, 
upon  agreements  not  binding  by  reason  of  the  statute  of 
frauds,"  nor  debts  assumed,  or  endorsed,  but  not  paid." 


§  210.  Assignment  and  transfer  of  debts  subject  to  trus- 
tee process. — Any  debt  or  claim,  which  might  be  the  subject 
of  such  an  attachment,  may  be  assigned  or  transferred  by  the 
defendant  to  another  person  in  good  faith  for  a  valuable  and 
full  consideration;  so  that  such  other  person  will  become  the 
real  owner  of  it  as  against  the  creditors  of  the  defendant, 
provided  such  transferee,  or  his  agent,  and  not  some  other 


T2Locke  V.  Post,  71  Vt.  343. 

'sHackett  v.  Moxley,  65  Vt.  71; 
Bullard  v.   Goodno,   73  Vt.   88. 

7*White  V.  Capron,  52  Vt.  634; 
Hastie  v.  Kelley,  57  Vt.  293; 
Parker  v.  Wilson,  61  Vt.  116. 

TOP.  S.  Sees.  1669,  2544,  2550. 
But  a  plaintiff  may  waive  hia 
ristht  of  recovery  upon  items 
of  account  which  accrued  sub- 
sequent to  the  time  when  the 
defendant  acquired  his  home- 
stead, and  may  take  judgment 
for  such  causes  of  action  only 
as  existed  at  the  time  of  such 


acquisition,  and  may  then  hold 
a  trustee  chargeable  for  the 
price  of  the  homestead  pur- 
chased by  him  of  the  defend- 
ant. Titus  V.  Warren,  67  Vt. 
342. 

'8P.  S.  Sees.  1720,  1721;  Weller 
V.  Weller,  18  Vt.  55;  Lynde  v. 
Watson,  52  Vt.  648;  Eowell  v. 
Felker,   54   Vt.   526. 

TTHazelton  v.  Page,  4  Vt.  49; 
Strong  V.  Mitchell,  19  Vt.  644; 
Garfield  v.  Ins.  Co.,  69  Vt.,  549. 

TsHusted    V.    Stone,    69    Vt.    149. 
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person,  gives  actual  notice  to  the  supposed  trustee  before  the 
rights  of  a  creditor  become  effective.'' 

Mere  knowledge  by  the  trustee  of  the  fact  of  an  assign- 
ment is  not  enough ;  nor  is  notice  from  the  assignor,  nor  from 
a  stranger.  The  notice  must  be  by  the  procurement*"  of  the 
assignee;  but  notice  originating  from  him  and  given  to  the 
trustee  through  the  agency  of  some  intervening  person  is 
sufficient.'^ 

A  creditor  cannot  sever  nor  divide  his  claim  against  his 
debtor,  and  assign  part  of  it  to  one  and  part  to  another  with- 
out the  debtor's  consent;  but  that  is  a  right  personal  to  the 
debtor,  and  he  may  consent  at  any  time  before  or  after  the 
arising  of  the  controversy.*^ 

When  the  debtor  is  a  municipal  corporation,  notice  of 
the  transfer  and  assignment  of  the  claim  against  it  may  be 
given  to  any  agent  whose  duty  as  such  it  is  to  act  upon  the 
notice.*^ 


'»An  employe  in  actual  service, 
or  under  contract  for  service, 
may  lawfully  assign  the  whole 
of  his  future  earnings  in  such 
service,  so  that  the  employer, 
if  duly  notified,  will  be  bound 
to  pay  the  transferee. 
Thayer  v.  Kelley,  28  Vt.  19; 
Carter  v.  Nichols,  58  Vt.  553. 
An  assignment  made  in  another 
State  does  not  prevent  trustee 
process  in  this  State  from  tak- 
ing effect,  unless  notice  of 
such  assignment  has  been  given 
to  the  trustee  according  to  our 
laws. 

Nichols  V.  Hooper,  61  Vt.  295; 
See  also.  Puller  v.  Parmenter, 
72  Vt.  362. 

soPeck  V.  Walton,  25  Vt.  33; 
Bank  v.  Drury,  35  Vt.  469; 
Webster  v.  Maranville,  40  Vt. 
701;  Woodward  v.  Laporte,  70 
Vt    399. 

siBrickett  v.  Nichols,  30  Vt.  743 
Barron  v.  Porter,  44  Vt.  587 
Austin  V.  Eyan,  51  Vt.  110 
Holt   V.   Babcock,   63   Vt.    634 


Enright  v.  Beaumond,  68  Vt. 
249;  Parker  v.  Parker,  71  Vt. 
387. 

saCarter  v.  Nichols,  58  Vt.  553; 
Burditt  V.   Porter,   63   Vt.   296. 

83In  general,  notice  is  suflieient 
if  given  to  any  agent  of  the 
corporation  in  the  course  of  the 
transaction  in  which  he  is  act- 
ing for  the  corporation.  It  is 
not  necessary  that  such  notice 
should  have  been  given  to  a 
majority  of  the  selectmen  of  a 
town.  The  defendant  may  sell 
and  assign  the  whole  of  his 
claim  against  the  trustee,  and 
the  trustee  is  bound  to  recog- 
nize the  new  owner,  upon  prop- 
er notice  from  him,  whether  the 
trustee  so  desires  or  not.  He 
need  not  accept  the  order;  it  is 
enough  if  he  has  notice  of  it 
by  the  procurement  of  the  as- 
signee. 

Burditt  V.  Porter,  63  Vt.  296. 
Notice  of  an  assignment  given 
by  the  claimant  to  the  trustee 's 
wife,  and  by  her  communicated 
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§  211.    Exceptions  to  trustee  process ;  negotiable  paper. — 

A  debt  evidenced  by  negotiable  paper  is  no  different  from 
an  ordinary  debt  as  relates  to  trustee  process;  but  if  such 
paper  be  actually  assigned,  negotiated,  and  transferred  to  a 
bank,  savings  bank,  savings  institution,  trust  company,  or 
insurance  company  in  this  State  before  it  becomes  due,  it  there- 
by becomes  exempt  from  attachment  by  trustee  process,  with- 
out any  actual  notice  of  the  transfer  given  to  the  maker  of 
the  note.** 

Private  individuals,  however,  should  not  buy  negotiable 
paper  made  by  residents  of  Vermont  without  inquiring  of  the 
makers  of  such  paper  whether  or  not  they  have  been  sum- 
moned as  trustees  of  the  payee  or  other  holder ;  else  the  money 
invested  in  such  a  purchase  may  be  lost. 


§  212.  Fraudulent  transfers  and  conveyances. — A  trans- 
fer with  notice  is  protection  only  so  far  as  it  is  done  in  good 
faith.     Beyond  that  it  may  be  void  for  fraud.*' 

Personal  property,  the  goods,  effects,  or  credits  of  the 
defendant,  conveyed  to  the  trustee  in  fraud  of  the  rights  of 
the  defendant's  creditors,  may  be  held  by  trustee  process, 
tho  the  defendant  could  not  have  maintained  an  action  there- 
for against  the  trustee ;  and  if  the  court  finds  that  the  trustee 
participated  in  the  fraud,  and  did  not  act  in  good  faith  in  tak- 
ing such  conveyance  or  title,  the  plaintiff  may  have  a  certifi- 
cate thereof,  and  the  execution  may  issue  against  the  trustee's 
body.«« 


to  her  husband,  before  service 
of  trustee  process,  is  sufficient 
to   protect    the    assignment. 
Holt  V.  Babeock,  63  Vt.  634. 

84P.  S.  See.  1659;  Sargent  v. 
Wood,  51  Vt.  597. 
The  exception  contained  in  the 
statute  does  not  apply  to  a 
bank  outside  of  this  State;  and 
there  is  no  constitutional  bar 
to  such  a  discrimination. 
Hawley  v.  Hurd,  72  Vt.  122. 

85P.    S.    Sec.    1725;    Wheeler    v. 


Winn,  38  Vt.  122;  Dow  v.  Tay- 
lor,   71   Vt.   337. 
86P.  S.   Sees.   1723,   1724,   5782. 
A  conveyance  of  all  a  debtor's 
property,  without  making  ade- 
quate present  provision  for  the 
payment    of    his    debts,    is    a 
fraud   upon   his    creditors,   for 
which  he  is  liable  to  be  prose- 
cuted.    P.  S.  Sec.  5783. 
"Fraud    does    not    consist    in 
transferring    property    with    a 
view  to  prefer  one  creditor  to 
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§  213.  Method  of  instituting  trustee  process." — Trustee 
process  consists  of  a  simple  trustee  summons  properly  inserted 
in  an  ordinary  writ.  It  is  served  by  the  same  class  of  officers 
in  the  same  manner,  and  within  the  same  times,  as  the  rest  of 
the  precept.'^  By  such  service  upon  him  the  trustee  becomes 
a  party  to  the  litigation,  tho  not  strictly  included  in  that  title ; 
and  the  further  proceedings,  so  far  as  he  is  concerned,  follow 
the  general  course  of  such  matters  in  court. 

After  a  writ  has  been  partly  served,  a  trustee's  name  may 
be  inserted,  if  the  service  has  not  been  completed  by  delivery 
of  the  copy  to  the  defendant,'*  and  even  then  if  there  is  time 
to  deliver  him  another  copy. 


§  214    Trustee's  appearance  and  disclosure."" — The  pur- 
pose of  summoning  a  trustee  being  to  attach  the  defendant's 


another,  but  in  transferring 
property  with  the  intent  to  pre- 
fer one's  self  to  all  his  credi- 
tors." Pierpoint,  J.,  in  Greg- 
ory V.  Harrington,  33  Vt.  241 
(245). 

When  such  conveyance  is  vol- 
untary and  without  considera- 
tion, and  the  grantor  does  not 
make  adequate  provision  for 
the  payment  of  his  debts,  it  is 
void  as  to  creditors,  even  tho 
he  had  no  intention  to  defraud 
them. 

Foster  v.  Foster,  56  Vt.  540; 
Wilson  V.  Spear,  68  Vt.  145; 
Fair  Haven  v.  Owens,  69  Vt. 
247;  Corey  v.  Morrill,  71  Vt.  51. 
But,  when  the  purchaser  of 
property  from  an  indebted  per- 
son pays  a  full  and  reasonable 
value  therefor,  without  intent 
to  aid  in  any  design  to  hinder, 
delay,  or  defraud  the  creditors, 
and  without  knowledge  thereof, 
such  conveyance,  tho  fraudu- 
lent on  the  part  of  the  seller  of 
such  property,  is  good  as  to  the 
purchaser;  so  that  the  sale  can- 
not be  set  aside,  nor  treated  as 
void  by  the  creditor  as  against 


the  buyer.  To  render  such  a 
sale  void  as  to  creditors,  the 
purchaser  for  value  must  par- 
ticipate in  the  fraudulent  in- 
tent to  delay  the  creditors,  at 
least  to  the  extent  of  having 
knowledge  of  such  intention; 
and  even  with  such  knowledge, 
if  hje  was  not  a  mere  volunteer, 
but  had  an  innocent  and  ade- 
quate motive  for  taking  the 
conveyance,  and  made  the  pur- 
chase for  that  reason,  and  not 
with  intent  to  aid  in  the  fraud- 
ulent transfer, — as  by  getting 
a  cheap  bargain, — he  is  not 
chargeable  with  such  fraud. 
Edgell  V.  Lowell,  4  Vt.  405; 
Fuller  V.  Sears,  5  Vt.  527; 
Lyon  V.  Eood,  12  Vt.  233;  Eoot 
V.  Eeynolds  32  Vt.  139;  Leach 
V.  Francis,  41  Vt.  670;  McLane 
V.  Johnson,  43  Vt.  48;  Drew 
V.  Corliss,  65  Vt.  650;  Corey  v. 
Morrill,  71  Vt.  51. 

87P.  S.  Sees.  1672  to  1677. 

ssSee  Chap.  XI. 

s«P.    S.    Sec.    1676;    Twitchell   v. 
Mears,  56  Vt.  389. 

90P.  S.  Sees.  1685  to  1694. 
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assets  in  his  hands,  there  is  naturally  a  mode  of  ascertaining 
what  and  how  much  they  are.  Our  procedure  is  simple  and 
plainly  described  in  the  statutes.  The  trustee  should  prepare 
a  paper  called  his  disclosure,  which  simply  sets  forth  his  con- 
tract relations  with  the  defendant,  and  necessarily  varies  to 
suit  the  particular  case.  This  paper  is  filed  with  the  court'^ 
at  some  proper  time,  in  justice  causes  usually  on  the  return 
day  of  the  writ.  The  trustee  may,  however,  file  a  general 
denial  of  having  any  goods,  effects,  or  credits  of  the  defendant 
in  his  hands,  and  may  submit  himself  to  examination  under 
oath.«^ 


§  215.    Trustee's  disclosure.'^ 

{Heading  as  in  §  75.) 

Now  comes  the  said ,  summoned  as  trustee  of  the  said 

in  the  above-entitled  action,  and  disclosure  makes,  and  says : 

That  [he]  had  not,  at  the  time  of  the  service  upon  [him] 

of  the  plaintiff's  writ  in  said  action,  on  the day  of , 

19 — ,  nor  has  [he]  since  had,  in  [his]  hands  or  possession  any 

goods,  effects  or  credits  of  the  said ;    [except  as  follows: 

{Insert  a  brief*  statement  of  the  trustee's  indebtedness  to  the 


"See  Chap.  VH,  J  79,  note  12. 

92ln  most  cases  where  a  colorable 
liability  does  exist,  it  is  better 
to  state  the  facts  clearly,  since 
they  may  be  accepted  as  true 
by  both  parties,  leaving  only  a 
question  of  law  for  the  court, 
with  which  the  trustee  will  be 
less  embarrassed  than  if  he  has 
to  attend  and  submit  to  er- 
tended  cross  examination, 
which  is  the  right  of  either 
party. 

Dow  V.  Taylor,  71  Vt.  337. 
To  such  a  disclosure  the  plain- 
tiff may  reply,  tho  it  is  quite 
tinnsual. 

Under  the  present  court  rules — 
Rules  of  1909,  Nos.  35  and  36 
(4) — if  a  trustee  files  a  gen- 
eral denial  of  having  any  funds 
in  hand,  and  it  is  finally  ad- 
judged that  he  had  such  funds, 
he  will  recover  no  costs  after 


the  date  when  by  rule  35  he 
should  have  filed  his  disclosure. 
So  held  in  Creamery  Co.  v. 
Russell,  84  Vt.  80,  on  taxation, 
by  Rowell,  C.  J. 

93P.  S.  Sees.  1685  to  1690. 

9*If  the  trustee  has  given  a  note 
for  his  indebtedness;  if  he  has 
received  notice  that  the  claim 
against  him  has  been  assigned; 
if  he  has  been  sued  by  the  de- 
fendant, or  upon  his  claim;  or, 
if  he  otherwise  has  reason  to 
expect  a  dispute,  it  is  wise  for 
him  to  insert  this  statement 
with  care  and  caution.  He 
should  disclose  fully,  setting 
forth  all  facts  within  his  knowl- 
edge which  may  affect  his  lia- 
bility as  trustee,  else  hel  maty  ^ot 
be  protected  by  the  judgment. 
Even  if  he  does  not  know  the 
name  of  the  one  who  holds  his 
note,  upon  which  he  has  been 
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defendant,  if  a/ny  there  is,  and  of  the  defendant's  property  in 
the  trustee's  hands)],  and  he  thereupon  submits  himself  to  such 
examination  in  the  premises  as  the  said  court  shall  order  and 
direct. 

{Signature). 
{If  verified,  see  §  77  (8)   (9).) 

§  216.  Discharge  of  trustee  without  trial."' — A  statutory 
method  is  provided  whereby  the  defendant,  upon  giving  bond 
with  two  or  more  sureties  to  the  plaintiff  to  pay  the  amount 
of  the  judgment  which  he  may  recover,  may  procure  the  dis- 
charge of  the  trustee,  who  then  ceases  to  be  a  party  to  the 
litigation;  and  the  responsibility  of  the  sureties  in  the  bond 
is  substituted  for  that  of  the  trustee  in  securing  the  payment 
of  the  judgment."* 


§  217.    Bond  to  the  plaintiff  for  discharging  a  trustee.' 


Know  all  men  by  these  presents  that  we, of ,  as 

principal,  and ,  of [the Surety  Company,  of ,  a 

corporation  organized  under  the  laws  of  the  State  of ]   as 

surety  [ies],  are  held  and  firmly  bound  unto ,  of ,  in  the 

sum  of — -dollars,  for  the  payment  of  which,  well  and  truly  to 
be  made,  we  bind  ourselves  and  each  of  our  heirs  [successors], 
executors  and  administrators,  joint  and  severally  by  these 
presents. 

Signed  with  our  hands  and  sealed  with  our  seals,  and  dated 
at ,  this day  of ,  19 — . 

Whereas, ,  of ,  on  the day  of ,  19 — ,  com- 
menced an  action  before {state  the  name  and  style  of  the 

court),  in  which  action ,  of ,  was  summoned  as  a  trustee; 


trusteed,  yet  in  his  disclosure 
he   should   state   all   the   facts 
material    to    the    inquiry,    and 
should  take  such  steps  as  are 
likely  to  secure  to  the  proba- 
ble claimant  an  opportunity  to 
assert  his  •  claim. 
Seward  v.  Heflin,  20  Vt.   144 
Marsh    v.    Davis,    34    Vt.    363 
Holmes    V.    Clark,    46    Vt.    37 
Parker  v.  Wilson,  61  Vt.  116 
Bnright   v.    Beaumond,   68   Vt, 
249. 


9BP.  S.  Sees.  1678  to  1682;  Eieh 
V.  Sowles,  65  Vt.  135. 

98 As  to  the  number  and  worth  of 
sureties,  etc.,  P.  S.  Sees.  1678, 
1681. 

A-  surety  company  may  be  the 
equivalent  of  two  inddvidual 
sureties.     P.  S.  See.  4786. 

»7P.  S.  Sees.  1678,  1681.  An  affi- 
davit in  justification  if  used, 
should  be  annexed  to  the  bond. 
See  J  323. 
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and  whereas,  on  the day  of ,   19 — ,  the  writ    [certain 

copies  of  appeal]  in  said  action  [was]   [were]  duly  entered  [and 

docketed  in  the  county  clerk's  office  of  the' county  of ]  in  said 

court,  so  that  said  action  is  now  pending  [in  the  county  court 

within  and  for  said  county]  ;  and  said  defendant,  ,  desires 

to  discharge  said  trustee ; 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 

if  said  defendant,  ,  shall  pay,  or  cause  to  be  paid,  to  said 

plaintiff,  ,  the  amount  of  the  judgment,  if  any,  which  said 

plaintiff  may  recover   [against  said  defendant,  ,]   in  said 

action,  then  shall  this  obligation  be  void,  otherwise  the  same 
shall  [be  and]  remain  in  full  force  [and  virtue]. 

(Witnesses.)  (Signatures)    (L.  S.) 

§  218.    N'otice  to  plaintiff  of  filing  bond."" 

(Heading  as  in  ^  75.) 

To ,   [attorney  for  the]   plaintiff  in  the  above-entitled 

action : 

Please  take  notice  that,  on  the day  of ,  19 — ,  the 

above-named  defendant, ,  filed  with  [the  clerk  of  said  county 

court]    [said  justice  of  the  peace]  a  bond  to  the  said  plaintiff, 

— — ,  in  the  sum  of dollars,  with ,  of— — ,  and ,  of 

,  as  sureties,  conditioned  to  pay  the  said  plaintiff  the  amount 

of  judgment  which  [he]  may  recover  in  the  above-entitled  action 
[against  said  defendant]  ;  and  that  said  defendant  will  apply 
to  said  court,  at  the  proper  time,  for  a  certificate  discharging 

the  said ,  who  has  been  summoned  in  said  action  as  a  trustee 

therein. 

(Conclusion  as  in  §  77  (1).) 

§  219.  Consent  to  approval  of  bond. 

(Heading  as  in  §  75.) 

In  the  above-entitled  cause,  it  is  hereby  agreed  that  the 
bond  filed  therein  on  the — — day  of ,  19 — ,  by  said- 


principal,  with [the Surety  Company] ,  of ,  and 

,  of ,  as  surety  [ies],  in  the  penal  sum  of dollars, 

may  be  approved  by  [the  clerk  of  said  court]    [said  justice  of 
the  peace]  ;  that  all  objections  to  said  bond,  for  any  cause  or 


«8P.  S.  Sec.   1678. 
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reason  whatever,  are  hereby  waived ;  and  that,  upon  the  approval 

thereof,  said  trustee,  ,  may  be  discharged  pursuant  to  the 

statute. 

{Conclusion  as  tw  §  77  (1).) 

§  220    Notice  to  defendant  of  objection"^  to  sufficiency 
of  sureties. 

(Heading  as  in  §  75.) 

To ,  of ,  [attorney  for  the]  defendant  in  the  above-enti- 
tled action: 

Please  take  notice  that  the   above-named  plaintiff,  , 

objects  to  the  sufflciency  of [one  of]  the  surety  [ies]  in  the 

bond  filed  in  the  above-entitled  cause,  on  the day  of , 

19 — ,  for  the  purpose  of  discharging  the  trustee  summoned 
therein;  and  said  plaintiff  hereby  demands  a  hearing  upon  the 
responsibility  of  such  surety  [ies]. 

{Conclusion  as  in  §  77  (1).) 

§  221.    Notice  to  plaintiff  of  justification."' 
{Heading  as  in  §  75.) 

To ,  [attorney  for  the]  plaintiff  in  the  above^""  entitled 

action : 

Please  take  notice  that ,  of ,  surety  [ies]  in  a  certain 

bond,  filed  in  the  above-entitled  action  on  the '  day  of , 

with   [the  clerk  of  said  court],  will  justify  before [justice 

of  the  peace]    [a  judge]   [the  clerk  of  the  county  court]  in  and 

for  said  county,  at [the  county  clerk's  office]  in  said  county, 

on  the—: — day  of ,  19 — ,  at  the  hour  of in  the noon. 

^Conclusion  as  in  §  77  (1).) 

§  222.    Affidavit  in  justification  of  a  surety."" 

{Begin  as  in  §  74  or  §  78.) 
I — r-.  being  duly  sworn,  says : 

I  reside  in ,  in  the  county  of ,  in  the  State  of  Ver- 
mont  ,  and  am  of  the  age  of  twenty-one'years  and  upwards. 

99P.  S.  Sec.  1679.  signed  by  the  justice  or  clerk, 
looThis  notice  may  also  properly  and  served  by  a  sheriff  or  con- 
be   given  by  a  citation,   after  stable  upon  the  party, 
the    general    form    of    §    192, 
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I  am  [one  of]  the  surety  [ies]  upon  the  annexed"^  obligation, 
and  make  this  affidavit  for  the  purpose  of  giving  credit  thereto. 

Over  and  above  all  my  debts  and  liabilities,  and  not  includ- 
ing property  exempt  by  law  from  attachment  or  execution,  I 
am  the  owner  of  real  and  personal  property  situated  in  this 
State,  worth  at  least  double*^  the  sum  mentioned  in  said  obli- 
gation ;  that  is  to  say  the  sum^*^  of dollars,  in  excess  of  alt 

liens  and  encumbrances  thereon. 

Said  property  is  situated  in  the  town  of ,  and  consists 

of  (describe  it).  There  are  no  encumbrances  upon  it  [except 
the  following:  {state  them)]  {Signature.) 

{Verification  as  in  §  77  (8)  or  §  78,  V.) 

§  223.    Approval  of  justification.'' 

{Heading  as  in  §■  75.) 

The  within  named and ,  sureties,  having  justified 

before  me,  upon   [six]   days'  notice  to  the  said ,  plaintiff, 

being  satisfied  as  to  the  responsibility  of  such  sureties,  I  hereby 
approve  the  within  bond. 

{Conclusion  as  in  §  77  (2).) 

§  224.    Certificate  discharging  trustee.^^^ 

{Heading  as  in  §  75.) 

I, ,  Clerk  [a  judge]  of  the  county  [city]  court  [justice 

of  the  peace]    [within  and  for  the  county  of ],  do  hereby 

certify  that,  on  the day  of ,  the  above  named caused 

to  be  entered  [and  docketed  in  said  clerk's  office]  the  writ 
[certain  copies  of  appeal]  in  the  above-entitled  cause;  that  on 

the day  of ,  the  said  defendant  [s] ,  ,  filed  [in  said 

clerk's  office]   [with  said  justice]  a  bond  to  the  said  plaintiff  [s], 

,  in  the  penal  sum  of  dollars,  with ,  of ,  as 

surety  [ies],   conditioned  that {recite   the  exact  conditions, 

as)   [said  defendants, ,  shall  pay  to  said  plaintiff, ,  the 

amount  of  the  judgment,  if  any,  which  the  said  plaintiff  may 
recover  against  said  defendants,  ,  in  said  action]. 


loiSee   $   317.     The   surety  must  loaDouble  the  amount  specified  in 

appear  in  person  if  required.  the  bond.     P.  S.  See.  1681. 


losP.  S.  Sec.  1680. 
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That^ 


[the  said  plaintiffs  by 


their  attorneys, 


thereupon  consented  {recite  the  exact  terms  of  the  consent)  to 
the  approval  of  said  bond,  and  waived  the  notice  and  justifica- 
tion of  sureties  provided  for  in  the  statutes]  ;  that  thereupon 
said  bond  was  approved  by  [the  clerk  of]  said  court  and  the 
above-named  trustee  was  discharged  [pursuant  to  Sec.  1680  of 
the  Public  Statutes] . 

{Conclusion  as  in  §  77  (1)   (2)  or  (3).) 


§  225.  Methods  of  trial.— Before  a  justice,  a  person 
summoned  as  trustee  may  appear  and  upon  showing  due  cause 
may  demand  an  immediate  trial  upon  from  twenty-four  hours' 
to  two  days'  notice.^''^ 

Otherwise,  the  case  against  the  trustee  usually  awaits 
the  disposition  of  the  principal  matter  against  the  defendant; 
when,  if  no  judgment  is  agreed  on,  the  trustee  may  be  exam- 
ined under  oath,  witnesses  may  be  heard,  and  a  decision  given, 
as  in  an  ordinary  lawsuit."' 


§  226.  Claimants.^"^ — Sometimes,  when  an  attachment  by 
trustee  process  has  been  made,  it  turns  out  that  the  subject 
matter  of  the  attachment  has  been  assigned  or  transferred  in 
some  of  the  methods  already  mentioned ;  or  it  may  be  that  the 
fund  never  was  the  property  of  the  defendant.  "Whenever  the 
attached  fund  or  property  is  claimed  by  a  person^"*  other  than 


iflilf  there  were  no  waiver  nor 
consent,  recite  the  facts  lead- 
ing to  a  justification  and  ap- 
proval, as  they  occurred. 

105P.  S.  Sees.  1736  to  1739. 

losThe  county  court,  as  its  regu- 
lar statutory  method,  proceeds 
to  ascertain  the  facts  as  to  the 
trustee's  liability  by  means  of 
a  person  called  a  commissioner, 
apppinted  by  the  court,  gen- 
erally upon  agreement  of  the 
parties  or  their  attorneys,  and 
duly  commissioned  in  writing. 
That  officer  sits  in  the  place  of 
the  court,  swears  and  hears  the 


witnesses,  and  from  the  evi- 
dence legally  introduced  de- 
termines and  reports  the  facts 
which  are  to  be  the  basis  of  the 
court's  decision. 
P.  S.  Sees.  1691  to  1694. 

IOTP.  S.  Sees.  1713  to  1715. 

losThe  court  generally  becomes 
officially  aware  of  the  existence 
of  such  a  contested  claim  from 
the  trustee's  disclosure,  which 
should  set  it  forth,,  if  known 
to  the  trustee,  and  according 
to  his  best  knowledge,  infor- 
mation and  belief. 
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the  defendant,  the  statutes  provide  a  method  of  determining 
the  title;  and  the  person  so  claiming  is  called  the  claimant. 

The  claimant  may  appear  voluntarily  or  the  court  may 
order  him  cited  in,  that  is,  summoned  to  appear  and  maintain 
his  right.  Such  a  summons  is  usually  served  by  an  oflcer  in 
the  usual  way.  When  so  summoned  he  may  do  as  he  pleases 
about  appearing;  but  if  legally  summoned  the  judgment  of 
the  court  will  bind  and  conclude  him,  vs^hether  he  appears  or 
not.  If,  however,  he  is  not  legally  summoned,  the  judgment 
of  the  court  as  to  him  will  be  a  nullity.^"" 

If  he  does'^*  appear,  he  should  file  a  statement  of  his 
claim,  usually  called  the  claimant's  allegations,  and  give 
security  by  way  of  recognizance  to  the  creditor  or  trustee; 
for  the  court  has  discretionary  power  to  award  costs  as  between 
the  creditor,  or  trustee,  and  the  claimant,  as  justice  may 
require. 

§  227.    Citation  to  claimant.^" 

{Heading  as  in  §  74  or  §  75.) 
To  any  sheriff  or  constable  in  the  State,  greeting  : 

Whereas ,  of ,  heretofore,  to  wit,  on  the day  of 

,  19 — ,  sued  out  [his]  writ  of  attachment  against ,  of 

,    [dated  the  said day  of ,   19 — ,  and  claiming  as 

damages  therein dollars],  wherein ,  of ,  was  sum- 
moned as  trustee  of  the  said ,  defendant,  which  said  process 

was  [signed  by  and  was]  made  returnable  before ,  [a  jus- 
tice of  the  peace  for  the  county  of aforesaid,  at ,  in  the 

town  of ,  on  the day  of ]  or  [the  county  court,  within, 

etc.]  ;  and  whereas  such  proceedings  were  afterwards  had  that 
the  said  process  was  duly  entered  in  court  at  the  time  and  place 

,  last  aforesaid,  and  that  the  said ,  therein  summoned  as  a 

trustee,  appeared  and  submitted  to  said  court  his  disclosure  in 
writing,   therein {set  forth  substance  of   disclosure,  for 

io»Ward  v.  Boyce,  153  N.  T.  191.  the  trustee  for  the  mere  reason 

iiolf   the   claimant   does   not   ap-  that    tlie    claimant    owns    the 

pear   and    defend,    the    trustee  fund. 

may  still  show  the  existence  of  Hawley  v.  Hurd,  72  Vt.  132. 

any    rights    that    might    have  mP.   S.   Sec.   1713. 

been  asserted  had  the  claimant  Some   of   these   statements   may 

appeared;    and   the    court   may  safely  be  condensed  or  omitted. 

render     judgment     discharging 
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instance:)    [admitting  that  heretofore,  to  wit,  on ,  at- 


he  executed  his  promissory  note  in  writing  to  the  said ,  there- 
in and  thereby  promising  to  pay  to  the  said , dollars  on 

the day  of ,  19 — ,  with  interest  annually]  ; 

And  whereas,  also,  it  appears  to  this  court  that ,  of , 

claims  the  said    [funds  in  said  trustee's  hands]    [promissory 

note,  and  the  sum  thereon  due]  by  force  of (state  what,  as) 

[an  assignment  from  the  said to  him,  the  said ].    And 

whereas,  also,  said  cause,  and  the  proceedings  therein,  before 
said    [justice   of  the  peace]    [county   court]    have   been   duly 

adjourned  [continued]  until  the day  of ,  19 — ,  at 

aforesaid  [next  term  of  said  court]  ; 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you 

are  hereby  commanded  to  summon  the  said {claimamt)   to 

appear  before  [the  said  justice  of  the  peace] ,  at  the  office  of , 

in  the  town  of ,  in  the  county  of aforesaid,  on  the- 


day  of ,  19 — ,  at  the  hour  of [county  court,  at  etc.] 

then  and  there  to  assert  [his]  claim  to  the  said  goods,  effects, 
or  credits  in  the  hands  or  possession  of  said  supposed  trustee; 
and  further  to  show  cause,  if  any  he  may  have,  why  the  said 

{trustee)  should  not  be  held  chargeable  as  trustee  of  the 

said ,  defendant,  by  reason  of  the  facts  aforesaid. 

Dated  at ,  in  the  county  of ,  this— — day  of , 

19 — .  {Signature)  [Clerk]   [Justice  of  the  Peace] . 

§  228.    Claimant's  allegations  or  statement  of  claim.^^^ 
{Heading  as  in  §  75.) 

Now  comes ,  of ,  and  having  entered  his  appearance 

as  claimant  in  the  above-entitled  action,  in  pursuance  of  the 
statutes  in  such  case  made  and  provided,  alleges  and  says :  {Set 
forth  the  facts  on  which  his  clmm  depends;  for  instance:) 

[That  heretofore,  to  wit,  on ,  at ,  the  said  promissory 

note,  in  the  disclosure  of  said  trustee  mentioned,  and  the  debt 
thereby  secured  to  said  defendant,  with  the  right  to  collect  and 
control  the  same  by  him,  he  then  being  the  lawful  owner  and 
holder  thereof,  were  then  and  there  by  the  said  defendant,  for 
a  full  and  valuable  consideration,  assigned  and  transferred  to 
said  claimant;  and  that  said  promissory  note  was  then  and 
there  by  the  said  defendant,  delivered  to  him,  the  said  claimant ; 
of  all  which,  afterwards,  on  the day  of ,  at aforesaid. 


112P.  S.  Sec.  1714;  Chaffee  v.  Rut- 
land E.  Co.,  55  Vt.  110. 
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and  before  the  service  of  said  trustee  process  upon  him,  the 
said  trustee,  ,  was  duly  notified  by  and  thru  the  procure- 
ment of  said  claimant]  ;  [and  that  afterwards,  in  consideration 
thereof,  at aforesaid,  on aforesaid,  the  said  trustee  prom- 
ised the  said  claimant  to  pay  the  same  to  him,  according  to  the 
tenor  and  effect  of  said  note] . 

All  which  he,  the  said  claimant,  is  ready  to  verify.  Where- 
fore he  prays  judgment  in  the  premises,  and  that  said  supposed 
trustee  may  be  discharged  according  to  law,  and  for  costs 
against  said  plaintiff. 

(^Signature)  [Claimant] . 

(7/  verified,  see  §  77  (8)  or  (9).) 

§  229.  Form  of  a  certified"^  execution  issued  by  a  jus- 
tice. 

{Begin  as  in  §  191  or  §  194  to  "Greeting.") 

Whereas ,  of ,  in  the  county  of ,  creditor,  by 

the  consideration  of ,  a  justice  of  the  peace  in  and  for  the 

county  of ,  at ,  in  said  county,  on  the day  of , 

19 — ,  recovered  judgment  against ,  of ,  in  the  county  of 

,  debtor,  for  the  sum  of dollars  and cents,  damages, 

or   [debt  and  damages]   and dollars  and cents,  costs  of 

suit,  as  appears  of  record,  whereof  execution  remains  to  be  done ; 
(7/  part  payment  has  ieen  made  insert  the  following:)   [except 

for  the  sum  of dollars  paid  upon  said  judgment  on  the ■ 

day  of ,  19 — ]  therefore. 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 
commanded  [as  you  have  heretofore  been  commanded]  that,  of 
the  goods,  chattels,  or  lands  of  the  debtor,  within  your  precinct, 
you  cause  to  be  levied,  and  the  same  being  disposed  of  as  the 
law  directs,  paid  and  satisfied  unto  the  said  creditor  the  afore- 
said sums,  being dollars  and cents,  in  the  whole,  with 

cents  more  for  this  writ   [and  for former  executions] 

and  thereof  satisfy  yourself  for  your  own  fees. 

(In  cases  where  the  execution  issues  against  the  hody  of  the 
debtor  insert  as  follows:)  And,  for  want  of  goods,  chattels,  or 
lands  of  the  debtor  to  be  shown  to  you,  or  found  within  your 
precinct,  to  the  acceptance  of  the  creditor,  to  satisfy  the  sums 
aforesaid,  you  are  comananded  to  take  the  body  of  the  debtor 
and  him  commit  to  the  keeper  of  the  jail  in  the  county  of 

iiaP.  S.  See.  6366  (4);  Chap.  VII,  71  Vt.  387;  Eowley  v.  Sliepard- 

§J  88  and  89;  Parker  v.  Parker,  son,  85    Vt.  366. 
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[or  such  other  jail"*  as  the  law  directs]  within  the  said  jail, 
who  is  hereby  commanded  to  receive  the  body  of  the  debtor,  and 
him  safely  keep  until  he  pays  the  full  sums  above  mentioned, 
with  your  [own]  fees,  or  is  discharged  by  the  creditor,  or  other- 
wise, by  order  of  law. 

Fail  not,  but  service  and  return  make  within  sixty  days 
from  date  hereof. 

Dated  at ,  in  the  county  of ,  the day  of , 

A.  D. 

(Signature)  Justice  of  the  PeaiCe. 

I  hereby  certify^^^  that,  at  the  time  of  rendering  the  within 
judgment,  it  was  adjudged  by  the  court  that  the  cause  of  action 
on  which  said  judgment  was  founded  arose  from  the  wilful  and 
malicious  act  [neglect]  of  the  defendant,  and  that  the  court, 
from  a  consideration  of  the  facts,  considered  that  the  defendant 
ought  to  be  confined  in  close  jail. 

(Signature)  Justice  of  the  Peace. 


"<P.  S.  Sees.  2056,  6866  (4) 
Clayton  v.  Seott,  45  Vt.  386 
State   V.    Mallory,    54   Vt.    96 


Be  Hunt,  85  Vt.  345.  89. 


iisAs  to  executions  in  general, 
and  especially  certified  execu- 
tions, see  Chap.  VH,  $$  88  and 
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CHAPTER  XI. 

SERVICE  or  PROCESS. 


§  230.  Executive  oflScers.^ — ^Without  successful  force,  as 
a  final  resort,  to  compel  obedience  to  the  process  of  the  courts, 
the  administration  of  justice  would  be  a  failure.  The  exertion 
of  such  force,  under  our  present  system,  is  committed  to  officers 
elected  by  the  people  of  their  respective  counties  or  towns, 
or  else  appointed  by  officers  who  are  themselves  elected.  The 
sheriff  and  his  deputies,  the  high  bailiff,  the  constables  of  the 
various  towns,  and  the  police  of  incorporated  villages  and 
cities,  have  certain  powers  entrusted  to  them  which  are  enum- 
erated in  the  statutes  or  exist  by  reason  of  the  common  law. 
Since  the  sheriff  is  the  chief  officer  of  this  class,  his  powers 
and  duties  will  be  briefly  described,^  and  the  points  of  differ- 
ence relating  to  the  others  will  be  alluded  to  in  the  course  of 
such  description. 


§  231.  The  sheriff.' — The  sheriff  is  a  ministerial  county 
officer,  the  office  being  of  great  antiquity.  By  immemorial 
usage  he  is  the  keeper  of  the  peace  within  his  county,  where 
he  is  bound  to  execute  all  lawful  process,  civil  and  criminal, 
and  may  execute  any  process  within  this  State.  For  the  pur- 
pose of  keeping  the  peace,  or  of  overcoming  or  preventing 
opposition  to  his  official  acts,  he  may  call  out,  when  needed  to 


iVt.  Const.  Amend.  Arts.  15,  19, 
20,  22,  24(2).  P.  S.  Sees.  1418 
to  1463;  3341  to  3363;  3426, 
3427,  3430  to  3433;  3443,  3445 
3592  to  3598;  Acts  1908,  Nos. 
81;  82. 

2A  book  nearly  the  size  of  this 
volume  is  needed  to  contain  an 
ordinary  treatise  on  the  law  of 
sheriffs    and    like    executive    of- 


ficers. Several  such  are  in  print. 
The  limit  upon  space  forbids  the 
citation  here  of  the  large  num- 
ber of  Vermont  decisions  which 
illustrate  the  subject,  and  es- 
pecially the  sub-topics  of  sheriff 
and  deputy,  officer 's  liability, 
fraud  in  law,  etc. 
sP.  S.  Sees.  1418-19;  3341  to  3359. 
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assist  him,  the  posse  comitatus,  consisting  of  every  able  bodied 
man  within  the  county.* 

He  is  elected  biennially,  and  is  sworn  before  one  of  the 
judges  by  the  customary  oaths  of  office.  He  must  give  secu- 
rity to  the  county  by  way  of  recognizance  before  both  assistant 
judges,  or  a  judge  of  the  S^upreme  Court,  in  the  sum  of  $10,000, 
before  he  commences  to  execute  the  duties  of  his  office,  and 
within  fifteen  days  after  his  official  term  begins." 

§  232.  Election  of  county  officers.* — The  county  officers 
chosen  at  the  biennial  election,  or  freemen's  meeting  in  Ver- 
mont, are  the  two  assistant  judges,  the  sheriff,  State's  attorney 
and  high  bailiff;  while  senators,  judges  of  probate  and  jus- 
tices of  the  peace  are  also  chosen  at  the  same  time.  The  term 
of  service  is  two  years;  beginning  as  to  all  but  the  senators 
on  the  first  day  of  December  in  the  same  year;  so  that  it 
expires  at  midnight  on  the  30th  day  of  the  next  but  one 
November.' 

Their  nomination  and  election  follow  the  procedure  as  to 
the  State  officers. 


§  233.    Certificate  of  nominations  for  county  officers. 

State  of  Veemont, 

County, 

This  is  to  certify  that,  at  a  [delegate]  county  convention  of 
the party,  of  the  said  county  of ,  duly  notified  and  held 


iSee  P.  S.  Sees.  3354;  5863;  5876. 
$  245  noi. 

By  common  law  the  sheriff  is 
ex-offioio  a  conservator  of  the 
peace,  and  is  not  only  permitted, 
but  required  to  take  a  felon.  If 
he  wilfully  omits  such  duty,  he 
is  indictable  and  subject  to  fine 
and  imprisonment.  It  is  not 
material  whether  the  sheriff  sees 
the  felony  committed,  or  by  com- 
plaint or  information  has  reason- 
able cause  to  suspect  that  a 
felony  has  been  committed.  He 
i»  bound  to  apprehend  the  felon, 


and  to  that  end  to  make  search 
for  him  within  the  limits  of  his 
jurisdiction.  A  sheriff  is  justi- 
fied in  pursuing  and  arresting 
suspected  felons  of  his  own  ac- 
cord, even  though  it  may  after- 
wards turn  out  that  no  felony 
has  been  committed. 
State  V.  Taylor,  70  Vt.  1. 
State  V.  Shaw,  73  Vt.  149. 

5Vt.  Const.  Amend.  22 ;  P.  S.  3341- 
42  and  see  ^  234,  235. 

eP.  8.  Sees.  65;  192  to  195;  3329 
to  3363. 

TBut  see  Acts  1910;  p.  538. 


275 


§  233  SERVICE  OF  PEOCESS. 

at ,  in  said  county,  on  the day  of 19 — ,  the  following 

nominations  were  made  for  the  offices  respectively  mentioned 

below,  to  be  filled  by  the  voters  of  said  county,  [and  of  the 

probate  districts  therein,]  at  the  next  general  election,  or  free- 
men's meeting,  to  be  held  on  the  first  Tuesday  of  September^ 
A.  D.  19 . 

For    Senators:    of   {Insert   the   names  a/nd 

residences.) 

For  assistant  judges  of  the  county  court :    {Insert  the  names 
and  residences.) 

For  State's  attorney:     {Insert  the  name  and  residence.) 
For  sheriff:     {Insert  the  name  and  residence.) 
For  high  bailiff:    {Insert  the  name  and  residence.) 

For  judge  of  probate  for  the  district  of :     {Insert  the 

name  and  residence.) 

Dated  at ,  in  said  county,  this day  of ,  A.  D. 

19 . 

{Signature)    P!r«siding   Officer. 

Residence 

{Signature)  Secretary  of  the  Convention. 

Residence 

State  op  Veemont,  ) 

County    ss.    J 

At  ,  in  said  county,  on  this  day  of  ,  A,  D. 

19—,  personally  appeared ,  the  presiding  officer,  and , 

the  secretary  of  said  convention,  and  made  oath  in  due  form  of 
law,  that  the  foregoing  certificate  of  nomination  of  candidates 
for  offices  to  be  filled  as  aforesaid,  by  the  voters  of  said  county 
[and  of  its  probate  districts,]  at  the  said  general  election,  is  true 
and  correct  as  above  stated. 

Before  me, 

{Signature)     [Notary  Public] . 
Filed  ,  19 — ,  {Signature)  County  Clerk. 

§  234.    Form  of  an  ofScial  recognizance.^ 

Be  it  remembered  that  at ,  in  the  county  of  ,  in 

the  State  of  Vermont,  on  the  [first]  day  of  [December,]  in  the 

•Instead  of  this  a  bond  with  the  2715,    3341,    3343,    3367,    3368, 

same    condition    may   be    taken.  3381,  3398,  3399.     For  skeleton 

P.    S.    Sees.    1540,    1542,    1543,  form  of  a  bond  see  J  339. 
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year  of  our  Lord  one  thousand  nine  hundred  and ,  before 

me  [us], [and ,°]  judge [s]  of  the  [Supreme]  county 


court,  in  [and  for]  the  county  of- 

of ,  in  said  county  as  principal,  and 


personally  appeared 

and ,  all  in 


said  county,  as  sureties,    and  acknowledged  themselves  jointly 

and  severally  indebted  to  the  [treasurer  of  the]  of ,^° 

in  the  sum  of dollars,  to  be  levied  of  their  and  each  of  their 

goods  and  chattels,  lands  and  tenements  if  default  be  made  in 
the  condition  following,  that  is  to  say:  {Insert  the  proper  con- 
dition from  §  235,  etc.) 

then  shall  the  foregoing  recognizance  be  void,  otherwise  the 
same  shall  be  and  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  before  me   [us]. 

(Signatures)  Judge  [s]  of county  court. 

County  Clerk's  Office, 

County. 

Recorded  in  my  office  the  first  day  of  December,  A.  D.  19 — . 

(Signature)  County  Clerk. 

§  235.    Condition  of  an  official^  recognizance  or  bond. 

(Sheriff  or  High  Bailiff  to  County  Treasurer,  $10,000.^^) 

If  the  said ,  [who  has  been  duly  elected  and  commissioned 

-,  for  the  two 


to  be  sheriff  or  [high  bailiff]  of  the  county  of 
years  ensuing,^^]  shall  faithfully  discharge^^  [and  perform]  the 
dhities  of  said  office  and  every  part  thereof,  during  the  term 
aforesaid,  then  shall,  etc. 

§  236.    Sheriff  and  deputy.^^ — The  sheriff  may,  in  practice 
must,  appoint  deputies  to  assist  in  the  discharge  of  his  duties. 


'The  sheriff's  recognizance  is  to 
the  county,  and  must  be  taken 
before  both  assistant  judges  or 
before  a  supreme  court  judge. 
Vt.  Const.  Amend.  22.  P.  8. 
Sec.  3341.  So.  too,  the  high 
bailiff.     P.  8.  Sec.  3360. 

Instate    or    county,    or    to    "the 

county   of , "   as   the   case 

may  be. 

"Vt.  Const.  Amend.  22. 
P.  8.  Sees.  3341  to  3343. 

i2The  general  forms  of  language 
used  in  these  conditions  are  very 
similar    and   that    only   relating 


to  the  sheriff  is  inserted  here. 
Prom  this  the  official  recogni- 
sances of  the  other  ofScers  can 
readily  be  adapted.  The  im- 
portant statutory  words  are 
"discharge"  and  "perform." 
""Bailiff"  is  an  old  Saxon  word 
signifying  a  keeper  or  protector. 
There  were  many  kinds,  of 
which  the  most  common  were 
the  Sheriff's  bailiffs,  appointed 
to  execute,  all  writs  within  their 
respective  bailiwicks,  answer- 
ing to  the  present  day  deputy 
sheriffs. 
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He  must  not  take  pay  for  such  appointment."  He  may  and 
usually  does  require  bonds  of  indemnity  from  them.^° 

The  instrument  of  deputation^"  and  certificate  of  the 
deputy's  official  oath  must  be  recorded  in  the  county  clerk's 
office  before  the  deputy  is  qualified  to  act^' ;  though,  as  in  other 
instances,  the  leaving  of  the  instrument  for  record  is  equi- 
valent to  a  record,  if  one  is  in  fact  made.^*  He  may  remove  a 
deputy  at  pleasure,  by  an  instrument  recorded  like  the  appoint- 
ment." 

The  official  acts  of  his  deputies  are  deemed  to  be  the 
sheriff's  acts;  but  the  deputies  are  not  strictly  his  agents,  nor 
servants,  nor  so  identified  with  him  as  to  have  lost  their  sep- 
arate legal  existence.  They  may  do  many  things,  officially, 
which  bring  results  very  different  from  what  would  have  been 
had  he  done  them.  He  may  sue  them,  and  their  rights  depend 
on  their  independent  responsibilities.  To  attest  their  official 
acts,  they  sign  their  own  names,  not  his. 

For  wrongs  done  outside  the  scope  of  their  official  au- 
thority, though  in  the  course  of  official  business ;  for  improper 
exercise  of  a  disor-etion  committed  to  them  by  a  creditor; 
and  for  breaches  of  contracts  which  the  law  did  not  require 
them  to  make,  they  only  are  liable,^"  if  anyone,  and  not  he; 
while  for  their  neglect  to  perform  official  duties,  which  the 
law  does  require  of  them,  he  only  is  liable  to  the  person  in- 
jured, and  not  they.^^  For  positive  and  active  wrongs  done 
within  the  scope  of  their  official  duties,  he  and  they  may  both 
be  liable.^^ 


14A  sheriff  may  appoint  deputies,  isP.  S.  See.  3346. 

but  no  deputy  shall  be  qualified  leSee  J  239. 

to  perform  an  official  act  until  I'P.  S.  Sec.  3345. 

his  deputation  and  the   certifi-  isFerris  v.  Smith,  24  Vt.  27. 

cate  of  his  oath  of  office  are  re-  "P.  S.  Sec.  3347.     See  J  240. 

corded   in    the   county   clerk's  20Wetherbee  v.  Foster,  5  Vt.  136. 

of&ce.     No  sheriff  shall  ask  or  Flanagan  v.  Hoyt,  36  Vt.  565. 

receive  of  his  deputies  any  pay,  2iHutehinson  v.  Parkhurst,  1  Aik. 

compensation  or  reward  by  way  258. 

of  deputation  fee,  or  otherwise,  zsSeaver  v.  Pierce,  42  Vt.  334. 
for   such   appointments. 
P.  8.  3345;  Acts  1908,- No.  81. 
Ferris  v.  Adams,  23  Vt.   136. 
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The  obligations  of  others,  arising  from  a  deputy's  aets,^' 
should  generally  be  enforced  by  the  sheriff  in  his  own  name  ;^* 
but  a  deputy  may  also  sue  in  his  own  name  for  wrongs  done 
to  property  when  in  his  actual  or  constructive  possession,  as 
such  officer,  or  for  failure  to  return  the  same  when  receipted 
for;  on  the  ground  of  his  beneficial  interest  in  such  property 
and  the  liability  he  has  assumed  therefor.^^ 

The  sheriff  may  also  appoint  a  special  deputy  to  serve 
a  particular  process.  This  is  done  by  an  endorsement  upon  the 
process.^" 


§  237.    Condition  of  a  bond  of  indemnity  from  a  deputy 
sheriff  to  his  principal.^^ 

The  condition  of  this  obligation  is  such,  that  if  the  above 

bounden ,  [who  at  his  own  special  instance  and  request  is 

to  be  appointed  by  the  said to  be  a  deputy  sheriff  within 

and  for  the  said  county  of ,  under  the  said ,  the  sheriff 

of  said  county,]  shall  faithfully  serve  and  execute,  within  the 
limits  of  his  authority  as  such  deputy  sheriff,  all  lawful  writs, 
warrants,  precepts  and  processes  of  every  nature  to  him  directed 
and  committed,  issued  from  lawful  authority,  and  shall  perform 
all  the  duties  pertaining  to  said  office  of  deputy  sheriff  required 

by  the  laws  of  this  State,  and  shall  save  harmless  the  said , 

(sheriff)  his  executors  and  administrators,  of  and  from  all 
actions,  suits,  troubles,  costs,  charges,  damages  and  expenses 
whatsoever,   by  reason   of   any   malfeasance,   misfeasanice,    or 

non-feasance  of  him,  the  said ,  in  his  said  office  of  deputy 

sheriff,  then  shall  this  obligation,  etc. 

(Conclude  as  in  §  217  or  §  339.) 


zsThe  deputy  cannot  serve  a  writ 
upon  his  principal,  the  sheriff; 
but  such  service  is  irregular, 
merely,  and  not  void ;  must  be 
corrected  or  objected  to  by  a 
plea  in  abatement;  and  if  an- 
other person  were  also  defend- 
ant, the  service  is  good  as  to 
him. 

2*Smith  V.  Joiner,  1  D.  Chip.  62. 

2B"West  V.  Thompson,  27  Vt.  613. 


2eP.  S.  Sees.  1425,  1430-35,  1840. 

z'P.  S.  Sec.  3346.  Skeleton  forms 
for  bonds,  of  various  kinds  are 
found  in  Chap.  XIV,  in  which 
the  conditions  given  in  this 
chapter  and  elsewhere  may  be 
inserted.  See  also  $  217  for  an 
example  of  a  bond  with  induce- 
ment, to  be  omitted  in  this  in- 
stance. 


279 


§  238  SERVICK  OP  PROCESS. 

§  238.    Condition  of  a  bond  from  a  Deputy  Jailer  to  the 
sherifif.^s 

The  condition  of  this  obligation  is  such,  that  if  the  above 

bounden ,  [who  at  his  own  special  instance  and  request  is 

to  be  appointed  by  the  said to  be  keeper  of  the  common 

jail  in ,  in  the  county  of ,  aforesaid],  shall  faithfully 

execute  his  said  ofSee  and  trust  of  keeper  of  said  jail  or  prison, 
and  of  all  such  prisoners  as  are  or  shall  be  lawfully  committed 
thereto,  according  to  the  laws  of  this  State,  and  therein  shall 
well  and  truly  keep  all  such  prisoners  as  shall  be  committed  to 
him,  and  therein,  also,  shall  save  harmless  and  indemnified  the 
said  sheriff,  his  executors  and  administrators,  at  all  times  here- 
after, of  and  from  all  manner  of  escapes  o^  any  prisoners  who 
nmy  be  committed  to  the  custody  and  safe  keeping  of  the  said 
jailer,  or  left  under  the  custody  of  his  deputies  or  servants,  in 
the  keeping  of  said  jail  or  prison ;  and  of  and  from  all  manner 
of  judgments,  executions,  fines,  charges,  troubles,  damages,  costs 
and  incumbrances  whatsoever,  which  shall  or  may  come  to  be 
charged  against  said  sheriff  by  reason  of  any  such  escapes  as 

aforesaid ;  and  if  the  said shall  indemnify  and  save  harmless 

the  said  sheriff,  his  executors  and  administrators  from  all  mal- 
feasances,   misfeasances   and   non-feasances   of  him,   the  said 

,  in  his  said  office  of  jailer  and  keeper  of  said  prison,  and 

his  deputies,  and  servants  in  the  keeping  of  said  prison,,  then 
shall  this  obligation,  etc. 

{Conclude  as  in  ^  217  or  §  339.) 

§  239.    Appointment  of  a  deputy.^" 

Know  all  men  by  these  presents,  that  I ,  of ,  in  the 

county  of ,  in  the  State  of  Vermont,  sheriff  of  said  county, 

do  hereby  constitute  and  appoint of ,  in  said  county, 

a  deputy  sheriff  under  me,  the  said ,  sheriff  as  aforesaid; 

and  I  do  authorize  and  empower  him,  the  said ,  to  do  and 

perform  all  acts  incident  to  said  oifice  of  deputy  sheriff;  and  his 
acts,  legally  and  oificially  performed,  shall  be  as  valid  as  if  done 
by  me,  as  sheriff  as  aforesaid. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 

affixed  my  seal  at  ,  in  said  county,  this day  of , 

19--. 

{Signature)   Sheriff  [l.  s.] 


asp.  8.  Sec.  3350.     See  $  237  h^t.  29p.  s.  See.  3345. 
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{Oath  of  office  administered  as  in  P.  8.  Sec.  6267  (12.) 

{Certificate  of  oath:) 

{Heading  as  in  §  74.) 

At  in  said  county,  on  this  day  of  ,  19 — , 

personally  appeared  the  above  named  ,  and  was  sworn  to 

the  faithful  discharge  of  the  duties  of  deputy  sheriff,  in  due  form 
of  law,  before  me, 

{Signature)    [Magistrate.] 

County  Clerk's  Office. 

Recorded  in  my  office  this day  of ,  19 — . 

{Signature.)  Clerk. 

§  240.    Revocation  of  deputy's  appointment.^" 

Know  all  men  by  these  presents,  that  whereas,  I  ,  the 

sheriff  of  the  county  of  ,  by  deputation  in  writing  under 

my  hand,  bearing  date  the day  of ,  19 — ,  did  appoint 

of  ,  to  be  a  deputy  sheriff,  under  me,  with  certain 

powers  in  said  deputation  mentioned: 

Now,  therefore,  I,  the  said  ,  sheriff  as  aforesaid,  for 

divers  lawful  and  sufficient  considerations  moving,  do  hereby 
countermand  and  revoke  the  said  deputation,  and  each  and 
every  power  given  by  virtue  thereof. 

{Conclusion  as  in  §  239.)  {Signature)  Sheriff. 

{Signature)  Clerk. 
{Record  as  in  ^  234  or  239.) 

§  241.    Special  deputation  by  a  sheriff.^^ 

{Heading  as  in  §  74). 

I  hereby  constitute  and  appoint  ,  of  ,  a  special 

deputy  sheriff,  to  serve  and  return  the  within  writ,  at  the  risk 
of  the  plaintiff  named  therein. 

{Conclusion  as  in  §  77  (1)  or  (2).) 

§  242.    Oath  by  special  deputy  to  service  and  return.^^ 

{Heading  as  in  §  74.) 

At ,  in  said  county,  this day  of ,  19 — ,  under 

authority  of  the   foregoing  deputation,  I  served  the  within  writ. 


3op.  S.  See.  3347.  S2p.  s.  Sees.  1426  and  1431. 

aiP.  8.  See.  1425. 
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{state  the  method  and  acts  of  service  as  in  an  ordinary 

retwn,)  and  I  did  not  make  nor  alter  said  writ,  [warrant]  by 
me  so  served. 

{Signature)  Authorized  person. 

{Verification  as  in  %  11  (8)  or  (9).) 

§  243.  Other  Executive  Officers.— The  high  bailiff^'  is  an 
elective  county  officer.  He  may  serve  writs  which  the  sheriff 
is  incompetent  to  serve,  and  by  virtue  of  proper  process  may 
arrest  the  sheriff,  confine  him  in  jail,  and  during  such  con- 
finement, or  in  case  of  a  vacancy  in  the  office,  may  exercise 
the  functions  of  the  sheriff. 

In  each  town,  at  the  annual  March  meeting,'*  a  municipal 
officer  called  the  first  constable'^  is  elected  by  the  voters ;  and  if 
necessary  another  called  the  second  constable.  They  must  be 
sworn,  like  other  town  officers,  must  give  bonds  within  ten  days 
and  each  town  is  responsible  for  all  their  official  acts  and 
neglects.  They  may  serve  any  process  returnable  to  any  court 
in  the  State.'* 

The  charters  of  cities  and  villages  provide  for  the 
appointment  of  police  officers,'^  who  possess  many  of  the 
powers  of  a  sheriff  or  constable,  depending  upon  the  language 
of  the  various  municipal  charters;  while  qualified  chiefs  of 
police  possess  the  same  powers  as  constables." 

§  244.  Service  of  civil  process. — The  principal  duty  of  a 
sheriff  or  other  like  officer,  is  the  service  of  legal  process.  The 
nature  of  such  process  is  elsewhere  described. '*    When  issued 


33P.  S.  Sees.  3360-63.  peace    officers.     He   is   the   ap- 

3*P.    8.   Sees.    3426,   3427;    3430;  propriate  officer  to  the  court  of 

3443 ;  3445.  a  justice  of  the  peace. 

sBThe   constable   is   an    officer   of  Fletcher  v.  Ingram,  5  Mod.  127 

great  antiquity;  being  known  to  (130.);  1  Salk.  175. 

the  law  as  early  as  the  reign  of  Eegina  v.  Wyat,  1  Salk.  175,  381. 

King  Alfred.     At   common  law  sep.  s.  Sees.  1418;   3437. 

he  might  arrest  felons  and  sus-  S'P.  S.  Sees.  3593,  3595  to  3598. 

picious  characters;   and  do  such  ssgee  Chapter  X. 

other    acts    as    are    lawful    for 
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from  competent  authority  and  apparently  legal  on  its  face,  a 
sheriff  is  required'"  to  execute  it,  provided  his  compensation 
is  assured  to  him.*" 


S9P.  S.  Sees.  1423,  3344. 
It  is  contempt  of  court  at  com- 
mon law  for  a  sheriff  to  refuse 
to  execute  a  judicial  writ.     If 
he  does  so  refuse  an  attachment 
will  be  granted  against     him. 
Officers  bound  to  serve  all  process. 
Isham  V.  Eggleston,  2  Vt.  270 
Stoddard  v.  Tarbell,  20  Vt.  321 
Chase  v.  Plymouth,  20  Vt.  469 
Hill    V.     Pratt,     29     Vt.     119 
Plinn  V.  St.  John,  51  Vt.  334 
Dix  V.  Batchelder,   55  Vt.   562. 

^oAt  common  law  no  officer,  whose 
office  related  to  the  administra- 
tion of  justice,  could  take  any 
reward  for  doing  his  duty,  ex- 
cept what  he  was  to  receive  from 
the  king.  Co.  Litt.  368;  2  Inst. 
176;  208-09.  But  various  fees 
from  time  to  time  were  lawfully 
established  by  act  of  Parlia- 
ment; and  reasonable  compensa- 
tion for  doing  acts  not  required 
to  be  done  by  virtue  of  the 
office,  is  not  illegal. 
Bishop  of  Sarum's  case,  Moor- 
808;  Veale  v.  Priour,  Hardres, 
351;  Gifford's  case;  1  Salk,  333 

(11). 

A  sheriff  or  other  officer,  whose 
compensation  for  a  particular 
act  is  derived  from  fees  to  be 
paid  by  the  person  desiring  to 
have  the  service  done,  is  entitled 
to  receive  such  fees  before  ac- 
cepting the  process:  but  a  cus- 
tom extensively  prevails  of  serv- 
ing process  upon  credit;  and  the 
officer  who  accepts  a  writ  for 
service,  without  insisting  on  the 
prepayment  of  his  fees,  is  bound 
to  serve  it  unless  it  is  legally 
void.  Carlisle  v.  Soule,  44  Vt. 
265.  Competition  between  officers 
often  leads  to  the  relation  of 
debtor  and  creditor  being  estab- 
lished  between   the   sheriff   and 


various  practicing  attorneys, 
which  sometimes  results  in  in- 
convenience to  both  sides. 
If  an  officer  does  not  insist  on 
his  pay  in  advance,  he  waives 
his  right  of  compensation  until 
his  work  is  done,  but  he  is  not 
bound  to  wait  for  his  pay  until 
the  ending  of  the  suit.  Temple- 
ton  V.  Bank,  76  Vt.  345.  While 
the  statute,  P.  S.  Sec.  1460 
requires  an  officer  to  indorse  on 
the  process  itself  his  fees  and 
charges  for  serving  the  same, 
otherwise  his  fees  will  not  be 
allowed,  yet  charges  for  securing 
and  keeping  attached  property, 
subsequent  to  the  completion  of 
the  service  and  the  return  of  the 
writ,  may  be  recovered  from  the 
plaintiff  without  having  been  so 
indorsed. 

Templeton  v.  Bank,  76  Vt.  345. 
A  plaintiff  is  liable  to  the  officer 
who  serves  his  writ,  not  only  for 
the  fees  for  service,  but  for  such 
reasonable  expenses  in  securing 
and  keeping  the  attached  prop- 
erty, as  the  officer  may  have  in- 
curred in  pursuance  of  the  in- 
structions of  the  plaintiff  or  his 
attorney. 

Dpan  V.  Bailey,  12  Vt.  142 
Felker  v.  Emerson,  16  Vt.  653 
Pelker  v.  Emerson,  17  Vt.  101 
McNeil  V.  Bean,  32  Vt.  429 
Baldwin  v.  Shaw,  35  Vt.  273 
Houston  v.  Howard,  39  Vt.  54 
Harrington  v.  Hill,  51  Vt.  44 
Templeton  v.  Bank,  76  Vt.  345 
(348). 

Attorneys  are  not  liable  for  the 
fees  of  justices,  sheriffs,  etc.,  in 
cases  entered  by  them  in  court, 
on  behalf  of  clients,  unless  by 
reason  of  express  contract  so 
to  pay,  or  by  reason  of  a  custom 
to  that  effect,   certain,  uniform 
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A  sheriff  or  other  ofifieer  must  not  make  a  writ  or  other 
process,  whether  he  serves  it  or  not.*'  The  mere  alteration  by 
an  officer  of  a  paper  already  perfect  is  not  making  the  same, 
unless  it  were  of  such  extent  as  to  change  its  legal  character.*^ 

Civil  process  cannot  be  served  on  Sunday.*^ 

An  officer  who  has  commenced  the  service  of  a  writ  may 
complete  it  even  though  he  go  out  of  office  before  the  service 
is  completed.** 

An  officer  cannot  go  beyond  the  fair  scope  of  the  com- 
mands of  his  warrant.*" 

In  the  service  of  a  civil  process  which  does  not  run  against 
the  body,  an  officer  must  not  commit  a  breach  of  the  peace. 
He  cannot  take  money  nor  property  from  the  personal  posses- 
sion of  another,  if  that  would  involve  an  assault,  which  he 
has  no  right  to  commit.  But,  in  the  attachment  of  property 
by  actual  removal^  one  test  of  whether  an  attachment,  levy  or 
seizure  has  been  legally  made  is  whether  the  officer  has  done 
such  an  act  that,  if  he  were  not  protected  by  his  process,  he 
would  be  a  trespasser  against  the  rights  of  the  owner.  He 
must  not  break  open*"  the  outer  door  nor  window  of  a  dwell- 
ing house  to  serve  any  civil  process ;  for  every  man 's  house  is 


and  either  known  to  the  party 
sought  to  be  charged  thereby  or 
so  general  and  notorious  that 
knowledge  and  adoption  of  it 
may  be  presumed. 
Sargent  v.  Pettibone,  1  Aik.  355; 
Briggs  V.  Wires,  5  Vt.  101; 
Christmas  v.  Eussell,  2  Mete. 
112;  Moore  v.  Porter,  13  S.  & 
E.  100;  Ball  v.  Pickett,  22  L. 
R.  A.  690.  Bank  v.  GrafBin, 
1  Am.  Eep.  66 ;  Harper  v.  Pound, 
10  Ind.  32;  Smith  v.  Gibbs,  44 
N.  H.  335;  Linsley  v.  Lovely, 
26  Vt.  123;  Eussell  v.  Ferguson, 
77  Vt.  433  (435). 
«iP.  8.  See.  3358;  Winchell  v. 
Pond,  19  Vt.  198;  Walworth  v. 
Farwell,  41  Vt.  212;  State  v. 
Drew,  51  Vt.  565. 
An  officer  must  not  serve  a  writ 
upon   a  note  originally  payable 


to  himself,  and  sued  in  the  name 
of  an  endorsee,  nor  where  he, 
nor  a  private  corporation  0f 
which  he  is  a  member,  is  in- 
terested; but  he  may  serve  on  a 
town,  county,  railroad  corpora- 
tion, savings  bank,  or  for  such, 
though  he  may  be  a  tax  payer, 
a  corporator  of  such  bank,  etc. 
P.  S.  Sec.  1421. 

*2Hunt  V.  Viall,  20  Vt.  391. 

«3P.  S.  Sec.  1442. 

«P.  S.  Sec.  1427;  Eoss  v.  Shurt- 
leff,  55  Vt.  177   (183). 

*5State  V.  LeMoine,  53  Vt.  568; 
Kent  V.  Miles,  65  Vt.  582  (588). 

*'In  executing  civil  process  an  of- 
ficer must  not  break  open  the 
outer  door  of  a  dwelling  house. 
This  is  one  of  the  great  bul- 
warks of  the  common  law,  and 
gives   rise    to    the   maxim    that 
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said  to  be  a  castle  as  against  the  claims  of  individuals,  though 
not  against  the  process  of  criminal  law.*^  But,  any  officer  may 
break  open  an  inner  door  after  he  has  gained  peaceable  en- 
trance into  a  house ;  first  commanding  that  the  door  be  opened, 
the  same  as  he  may  do  in  a  building  disconnected  with  the 
dwelling  house.** 

§  245.  Officers  protected  by  process. — Whenever  process, 
regular  upon  its  face,  and  commanding  an  act  to  be  done  that 
is  apparently  lawful,  is  issued  by  a  court  which,  apparently, 
has  the  legal  right  to  issue  such  process  in  a  proper  case, 
neither  the  officer  serving  such  process,  nor  his  assistants,  are 
bound  to  look  beyond  the  face  of  the  process  to  see  if  the 
court  and  the  party  have  acted  in  the  regular  required 
manner.*'  And  if  such  process  should  afterwards  be  set  aside 
for  some  irregularity,  the  officer  and  his  assistants  will  be  pro- 
tected by  it  for  all  acts  done  under  it  while  it  was  apparently 
in  force.*' 

But  process  not  valid  on  its  face  affords  no  justification  to 


"Every  man's  house  is  his 
castle. ' ' 

Semayne  v.  Gresham,  (Semay- 
ne's  case)  5  Coke.  91;  Moor: 
668;  Telv.  28;  Cro.  Eliz.  908; 
Lee  V.  Gansel,  Cowper,  1 ; 
Burdett  v.  Abbott,  14  East  1; 
154;  Curlewis  v.  Lawrie,  12  Q. 
B.  640;  Swaine  v.  Mizner,  8 
Gray  182;  Ilsley  v.  Nichols,  12 
Pick,  270;  Clorson  v.  Morrison, 
47  N.  H.  482. 

478tate  V.   Patterson,  45  Vt.   308. 

*8The  sheriff  may  breai  open  an 
out-building  which  is  not  a  part 
of  the  dwelling  nor  connected 
therewith,  without  any  request 
for  entrance;  and  after  request 
and  refusal  he  may  break  open 
the  door  of  any  chamber  or 
inner  room,  a  trunk,  etc. 
Penton  v.  Browne,  Siderfin,  186; 
Haggerty  v.  Wilber,  16  Johns. 
287;  Brown  v.  Glenn,  16  Q.  B. 
254;  Eockwood  v.  Varnum,  17 
Pick.   289;    Piatt  v.   Brown,   16 


Pick.  553;  Clark  v.  Wilson,  14 
E.  I.  11;  PuUerton  v.  Mack,  2 
Aik.  415;  Burton  v.  Wilkinson, 
18  Vt.  186;  Peeler  v.  Stebbins, 
26  Vt.  644;  FuUam  y.  Stearns, 
30  Vt.  43;  Peory  v.  Carr,  42 
Vt.  50. 

Once  peaceably  in  he  may  pro- 
ceed. 

See  Lloyd  v.  Sandilands,  8 
Taunt.  250;  Lee  v.  Gansel,  Cow- 
per 1;  Eateliffe  v.  Burton,  3 
Bos.  &  P.  223;  Williams  v. 
Spencer,  5  Johns.  352;  Hubbard 
V.  Mack,  17  Johns.  127;  Glover 
V.  Whittenhall,  6  Hill,  597; 
Hitchcock  V.  Holmes,  43  Conn. 
528. 

A  sheriff  may  break  out  after 
entry. 

Pugh  V.  Griffith,  7  A.  &  E.  837. 
*8Gage  V.  Barnes,  11  Vt.  195; 
Churchill  v.  Churchill,  12  Vt. 
661;  Bugbee  v.  Boyce,  68  Vt. 
311. 
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an  officer  acting  under  it,  and  if  the  court  had  no  jurisdiction 
of  the  process,  or  of  the  subject  matter,  the  process  is  not 
valid  on  its  face.  Such  officer,''"  and  all  who  participate  in 
his  wrongful  acts,  unless  it  may  be  those  who  merely  assist  him 
on  request,"^  are  trespassers,  and  liable  for  the  actual  damage 
sustained. 


§  246.  Methods  of  service  of  civil  process. — Different 
kinds  of  writs  call  for  different  kinds  of  service.  Writs  of 
summons  require  service  by  copy;  writs  of  attachment  by  the 
seizure  or  attachment  of  property ;  writs  of  capias,  or  of  arrest, 
by  arresting  the  body  of  the  defendant.  Each  of  these  methods 
admits  of  several  variations. 

When  acting  under  authority  of  legal  process,  an  officer 


ooAn  executive  oflScer,  in  serving 
legal  process  by  arrest  of  the 
body,  attachment  of  property, 
or  otherwise,  is  protected  by  his 
process  if  it  appears  to  be  "  good 
upon  its  face." 
Weaver  v.  Clifford,  Cro.  Jae.  3; 
Philips  v.  Biron,  1  Stra.  509. 
The  ' '  face ' '  of  process,  however, 
includes  the  whole  document  or 
paper,  delivered  to  the  officer, 
under  which  he  acts.  That 
"face"  must  show  that  the 
paper  is  issued  by  a  judicial  of- 
ficer, or  other  person,  duly 
authorized  to  issue  process  of 
that  sort;  and  it  must  not  show, 
directly  nor  constructively,  that 
any  special  defect  exists  as  to 
that  individual  process. 
A  constable  cannot  justify  an 
arrest  upon  a  justice's  warrant 
for  an  offense  whereof  the  jus- 
tice on  its  face  had  no  jurisdic- 
diction. 
14  Hy.  8.  16. 

A  ministerial  officer,  in  the  execu- 
tion of  process,  is  protected 
when  that  process  issues  from  a 
court  of  general  jurisdiction, 
altho  the  court  had  no  authority 
in  the  particular  case,  provided 


it  appears  on  the  face  of  the 
process  that  the  court  had  juris- 
diction, of  the  subject  matter, 
and  nothing  appears  to  apprize 
the  officer  that  the  court  had  no 
jifrisdietion  of  the  particular 
process.  But  process  which 
shows  on  its  face  that  the  court 
had  no  such  authority  will  not 
protect  the  officer  who  serves  it. 
Savacool  v.  Boughton,  5  Wend. 
170;  Driseoll  v.  Place,  44  Vt. 
252 ;  Adams  v.  Whitcomb,  46  Vt. 
708;  Carlton  v.  Taylor,  50  Vt. 
220;  Vaughn  v.  Congdon,  56  Vt. 
Ill;  Sartwell  v.  Sowles,  72  Vt. 
270 ;  Goodell  v.  Tower,  77  Vt.  61 ; 
Casselini  v.  Booth,  77  Vt.  255 
(257). 
"lA  peace  officer  has  the  right 
to  summon  assistance  in  the 
execution  of  any  process  requir- 
ing the  arrest  of  a  person  for 
crime  or  the  prevention  or  stop- 
page of  a  breach  of  the  peace; 
Persons  so  summoned  to  assist 
are  bound  to  aid  the  officer,  and 
are  not  liable  for  any  illegality 
of  his  acts. 

Hooker   v.  Smith,    19   Vt.    151; 
McMahan  v.  Green,  34  Vt.  69. 
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should  have  the  original  process  in  his  possession  or  within 
his  control."^ 

A  writ  of  summons  may  be  served  personally  by  delivering 
a  copy  to  the  individual  himself ;  or  constructively  by  leaving 
a  copy  in  some  place  authorized  by  lavi^,  vrhen  the  person  cannot 
be  found,  or  when  the  law  does  not  require  him  to  be  found/' 

The  service  of  a  writ  of  attachment  consists  usually  of 
three  parts:  (1)  The  seizure  of  the  property,  or  the  creation 
of  a  valid  lien  thereon,  most  commonly  by  copy  lodged  in  the 
town  clerk's  office;  (2)  notice  to  the  defendant  owner  of  the 
fact  of  such  seizure  or  lien;  and  (3)  notice  to  him  of  the  com- 
mencement of  the  action,  which  is  practically  the  service  of 
the  process  as  a  summons. 

§  247.  Making  an  attachment. — The  plaintiff,  or  his  at- 
torney, may  direct  how  the  writ  shall  be  served,  and  the  officer 
should  follow  such  direction,  if  lawful.  The  law  does  not  re- 
quire a  specific  direction  in  writing  to  be  given  as  to  making 
an  attachment ;  but  the  mere  delivery  of  a  writ  which  contains 
a  command  to  attach  is  probably  in  effect  a  written  direction 
to  the  officer  to  obey  its  precept. 

An  officer  should  inquire  about  the  ownership  of  the 
property  which  he  attaches,  enough  to  satisfy  himself  that  it 
belongs  to  the  defendant  in  the  writ,  or  that  it  is  doubtful 
enough  for  him  to  require  the'^  indemnity  to  which  he  is 
entitled  before  he  does  anything  which  may  subject  him  to 
damages.  The  plaintiff  should  execute  a  bond  of  indemnity, 
with  surety,  if  the  officer  requires  it.  The  property  may  be 
exempt  from  attachment,  or  it  may  belong  to  some  other  person, 
against  whom  the  officer  has  no  process. 

The  extent  to  which  property,  real  and  personal,  including 
what  are  called  "  choses-in-action, "  may  be  attached  upon 
proper  process,  is  considered  elsewhere. 

The  amount  to  which  an  officer  may  attach  is  measured 
by  the  command  in  the  writ ;  which  sum,  in  the  first  instance, 


52Bariiey  v.  Eockwell,  60  Vt.  444.  64p.  g.  Sec.  2163. 

6sp.  S.  Sec.  1443-7. 
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is  fixed  by  the  plaintiff's  attorney,  but  may  be  reduced  by 
order  of  a  judge."" 

§  248.  What  property  an  officer  may  attach. — This  is  an 
extensive  subject,  upon  which  nothing  more  than  the  briefest 
possible  statement  can  be  attempted. 

Naturally  the  property  which  may  be  attached  on  a  writ 
against  a  defendant  must  belong  to  that  defendant,  and  not 
to  his  wife,  son,  brother  nor  other  person.  But  the  defendant's 
ownership  need  not  be  entire  nor  absolutely  without  question. 
He  may  be  a  part  owner  of  it,  or  it  may  belong  to  a  firm  of 
which  he  is  a  partner;  it  may  be  subject  to  mortgage  or  other 
lien ;  or  it  may  be  property  in  the  hands  of  a  lessee,  borrower, 
or  other  bailee.  In  all  these  cases"'  it  may  be  attachable  to 
the  extent  of  his  interest  therein. 

The  relation  of  husband  and  wife  gives  rise  to  many 
delicate  questions  with  regard  to  the  attachment  of  property 
in  their  joint  possession,  or  otherwise,  upon  a  writ  against 
one  of  them. 

Stock  in  a  corporation,  as  a  bank  or  a  railroad  company, 
may  be  attached  by  leaving  a  copy  of  the  process  with  the 
clerk  of  the  corporation."^ 

Again,  the  defendant  may  once  have  owned  the  personal 
chattel  sought  to  be  attached,  but  may  have  parted  with  it 
by  a  contract  which  is  fraudulent,  either  in  fact  or  in  law. 

A  transfer,  assignment  or  sale  may  be  fraudulent  in  fact 
when  it  was  had  with  the  intent  to  defraud  or  delay  the 
creditors  of  the  person  making  the  transfer. 

It  may  be  fraudulent  as  matter  of  law,  without  regard  to 
such  intent,  when  it  was  conducted  in  a  manner  such  that  the 


55P.  S.  Sec.  1459.  309 ;    McLellan   v.   Whitney,   65 

e«The   statutes   must   be   followed  Vt.  510;  Watson  v.  Goodno,  66 

with    reasonable   strictness,    and  Vt.  229;  Bank  v.  Miller,  67  Vt. 

the  decisions  of  the  courts  care-  66;  Beed  v.  Starkey,  69  Vt.  200; 

fully  considered.  Beers    v.    Field,    69    Vt.    533; 

P.  8.  Sees.  1768  to  1781;   2620  Singer  v.  Nash,  70  Vt.  434. 

to   2641;   McPhaU  v.   Gerry  55  "P.  s.  Sec.  4270. 

Vt.  174;  Green  v.  Kelley,  64  Vt. 
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law,  for  reasons  of  public  policy,'^"  treats  it  as  invalid,  because 
treating  it  as  valid  would  open  a  wide  door  to  possible  fraud. 

§  249.    Fraud  in  law,  or  change  of  possession. — The  law 

of  this  State  has  long  been  settled,""  that,  if  one  owns  and 
possesses  a  personal  chattel  and  then  sells  it,  even  with  the 
most  innocent  intent,  such  sale  will  not  be  valid  against  sub- 
sequent purchasers  without  notice,  nor  as  to  attaching  creditors 
of  the  seller,  unless  an  open,  visible  and  substantial  change 
of  possession  of  the  chattel  takes  place,  before  the  attachment 
or  second  sale ;  so  that  a  person  making  reasonable  inquiry  in 
the  vicinity  would  discover  that  the  buyer  had  succeeded  to 
an  exclusive  possession,  as  against  the  seller. 

Certain  qualifications  and  explanations  of  this  rule  may 
be  learned  by  consulting  the  decided  cases,°°especially  relating 
to  (1)  chattels  in  possession  of  third  person ;  (2)  crops  or  trees 
sold  while  growing;  (3)  articles  incapable  of  present  removal; 
(4)  goods  sold  at  a  valid  sheriff's  sale;  (5)  articles  exempt 
from  attachment. 

§  250.  Retention  of  possession. — The  attaching  officer, 
who  makes  an  actual  seizure,  must  keep  exclusive  possession 
of  the  attached  personal  property,*^  so  that  if  one  ofScer  be 
thus  in  possession  and  his  process  in  force,  no  other  officer 
can  attach  it,  nor  acquire  any  lien  upon  it;  but  the  new 
process  must  be  placed  in  the  hands  of  the  first  officer  for 


ssDaniels  v.  Nelson,  41  Vt.  161. 

f'OConsult  the  long  line  of  decisions 
from  Durkee  v.  Mahoney,  1  Aik. 
116,  including: 

Flanagan  v.  Wood,  33  Vt.  332 
Weeks  v.  Preseott,  53  Vt.  57 
Walworth  v.  .Jenness,  58  Vt.  670 
Woloott  V.  Hamilton,  61  Vt.  79 
Eiee  v.  Hulett,  63  Vt.  321 
Wheeler  v.  Selden,  63  Vt.  429 
.  Caswell  V.  Jones,  65  Vt.  457 
Ward  V.  Camp,  67  Vt.  461 
Fletcher  v.  Wakefield,  75  Vt, 
257. 

""Among     others    see     Bellows     v. 


Wells,  36  Vt.  599;  Sterling  v. 
Baldwin,  42  Vt.  306  (311); 
Fitzpatriek  v.  Peabody,  51  Vt. 
195 ;  Leavitt  v.  Jones,  54  Vt. 
423. 
"I The  duty  of  the  officer  in  the 
custody  of  attached  property  is 
to  use  due  and  proper  or  reason- 
able care  and  diligence;  that  ia, 
the  care  and  diligence  of  a 
prudent  man  in  the  conduct  of 
like  affairs  under  like  situations ; 
and  the  officer  is  liable  to  either 
party  damaged  by  his  negligence 
or  failure  to  exercise  such  care. 
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service ;  and  he  cannot  by  any  agreement  enable  another  officer 
to  make  a  second  attachment,"^  so  long  as  the  first  remains  in 
force.  This  rule  applies  as  well  to  an  attachment  made  by 
copy  in  town  clerk's  office,  as  to  one  made  by  taking  the  pro- 
perty into  actual  custody.  But  an  attachment  by  copy,  though 
void  at  the  outset  because  of  a  prior  attachment  made  by 
another  officer,  will  become  valid  if  that  prior  lien  is  dis- 
charged."^ 


§  251.  Attachment  of  real  estate. — Real  estate,  or  land, 
within  this  State,  may  be  attached  upon  process  issuing  from 
our  courts,  or  from  those  of  the  United  States  courts  in  this 
State." 

Attachment  of  real  estate  differs  from  that  of  personal 
property,  in  that  the  officer  cannot  take  the  attached  property 
into  his  possession,  actually  nor  constructively,  and  gains 
no  property  in  it.  The  plaintiff,  and  not  the  officer,"'  may 
acquire  a  lien  on  the  defendant's  actual  interest  in  the  land; 
whether  in  fee  or  in  possession,  in  severalty  or  common,  in 
reversion  or  remainder,  or  as  an  equity  of  redemption;  and 
also  that  right,  which  the  defendant  himself  could  not  exercise, 
of  setting  aside  a  conveyance  because  fraudulent  against  his 
creditors.  This  means  fraudulent  in  fact;  for  to  real  estate 
the  principle  of  "fraud  in  law"  has  no  application."" 


'^Property  already  in  the  custody 
of  a  court,  for  instance,  if  seized 
by  an  officer  in  virtue  of  its 
process,  cannot  be  taken  from 
such  custody  by  the  process  of 
any  other  court,  unless  of  one 
having  a  direct  supervisory  con- 
trol or  superior  jurisdiction. 
Slocum  V.  Mayberry,  2  Wheat.; 
Buck  V.  Golbath,  3  Wall.  334; 
Taylor  v.  Carryl,  20  How.  583; 
Bank  v.  Sherman,  101  U.  S.  407 ; 
Covell  V.  Heyman,  111  tJ.  S. 
176;  White  v.  Sehloerb,  178  TJ. 
8.  542;  Mueller  v.  Nugent,  184 
IT.  8.  1;  Stoughton  v.  Mott, 
13  Vt.  175;  French  v.  White 
78  Vt.  89  (95-6). 


ssBurroughs  v.  Wright,  16  Vt. 
619;  and  19  Vt.  510;  Eogers  ^. 
Fairfield,  36  Vt.,  641;  West 
Kiver  Bank  v.  Gorham,  38  Vt. 
649;  CofErin  v.  Smith,  51  Vt. 
140 ;  Pond  v.  Baker,  58  Vt.  293. 

64P.  S.  Sees.  1450—1;   1455. 

osBraley  v.  French,  38  Vt.  546. 

BSThe  lien  of  an  attaching  creditor, 
acquired  by  attachment  of  real 
estate,  the  title  to  which  is  in 
his  debtor,  though  the  attach- 
ment may  have  been  made  with- 
out notice  that  the  debtor  has 
conveyed  it  to  a  bona  fide  pur- 
chaser, is  defeated  by  actual 
notice  of  such  conveyance,  re- 
ceived before  levy  of  the  execu- 
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Attachment  of  land  is  made  by  copy  lodged  in  the  town 
clerk's,  or  other  proper  office,"*  usually  describing  such  land  as 
"all  the  real  estate,  with  the  said  defendant's  right  in  equity 

to  redeem  the  same,  that  there  is  in  the  town  of ,  bounded 

as  said  town  is  bounded,"*'  and  such  a  description  is  sufficient 
to  attach  the  defendant's  interest,  appearing  of  record,  in  all 
the  real  estate  in  such  town."' 

Attachments  of  real  estate  take  precedence  in  the  order  in 
which  the  writs  are  lodged  or  filed  for  record  in  the  record- 
ing"* office;  and,  when  several  writs  are  lodged  at  the  same 
time  by  the  same  officer,  it  is  usual  to  date  the  receipt  in  such 
order  as  the  officer  may  direct,  a  few  minutes  apart,  taking 
care  that  no  other  subsequent  attachment  may  appear  to 
intervene;  but  if  the  attachments  are  intended  to  be  made 
strictly  at  the  same  time,  they  should  so  be  entered  of  record. 


§  252.  Exemptions. — Certain  articles  of  real  and  personal 
property,  for  reasons  incident  to  their  nature,  or  from  public 
policy  are  said  to  be  exempt,  because  they  cannot  be  attached 
nor  taken  in  execution  against  the  owner  without  his  own 
consent,  and  sometimes  not  even  then.  The  law  does  not  attempt 
the  unavailing,  nor  to  deprive  any  person  of  his  means  of 
decent  living,  nor  of  earning  a  simple  livelihood,  both  for 


tion;  for  until  there  has  been 
a  lawful  application  on  his  debt, 
the  creditor  has  parted  with 
nothing  on  the  faith  of  title  in. 
the  debtor,  and  can  stand  only 
upon  the  debtor's  actual  rights. 
Hackett  v.  CaJlendar,  32  Vt.  97 
(109)  ;  Hart  v.  Farmers  Bank, 
33  Vt.  252;  Abell  v.  Howe,  43 
Vt.  403 ;  Mining  Co.  v.  Bank,  44 
Vt.  489;  Morrill  v.  Morrill,  53 
Vt.  74;  Eeynolds  v.  Haskins,  68 
Vt.  426. 
''An  attachment  of  property  must 
sufficiently  describe  the  lands, 
goods  or  chattels  sought  to  be 
affected,  else  the  attachment 
will  be  void;  and  while  long 
continued  custom  has  sanctioned 
the   attachment   of   all  the   real 


estate  in  town,  as  the  property 
of-  a  defendant  named, — there 
being  a  town  record  of  all  con- 
veyances to  him — yet  so  vague 
a  description  is  not  valid  as  to 
lands  which  stand  in  the  name 
of  another,  nor  as  to  personal 
property,  of  any  kind,  since  no 
list  of  that  can  be  found  on  the 
town  records. 

Young   v.    Judd,    Brayton    151 
Hoy    V.    Wright,    Brayton    208 
Paul    V.    Burton,    32    Vt.    148 
Rogers  v.  Fairfield,  36  Vt.  641 
West   River  Bk.   v.   Gorham,   38 
Vt.  649;  Pond  v.  Baker,  58  Vt. 
293;    Barron   v.    Smith,   63   Vt. 
121;    Keniston    v.    Stevens,    66 
Vt.  351.  J  385  note  132. 
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himself  and  his  family.  A  man's  roof  tree,  the  tools  of  his 
trade,  a  reasonable  amount  of  provisions,  live  stock,  etc.,  are 
secured  by  our  statutes  from  the  action  of  all  creditors,  save 
only  those  who  have  contributed  the  very  things  in  question.'* 
Exemptions  are  of  two  sorts :  those  which  grow  out  of  the 
nature  of  the  things  themselves,®"  and  those  which  exist  by 
force  of  our  remedial  statutes. 

§  253.  The  exemption  of  homestead,'" — The  nature  of  a 
homestead  is  fully  explained  in  the  statutes  cited.  It  becomes 
important  in  three  relations;  that  between  the  widow  and 
the  heir-at-law;  between  mortgagor  and  mortgagee;  and  be- 
tween debtor  and  creditor. 

A  debtor's  homestead  cannot  be  attached  nor  sold  upon 
execution,  but  remains  unaffected  by  the  attachment;  while 
if  it  forms  a  part  of  a  parcel  which  may  be  thus  sold,  it  must 
first  be  set  out  and  severed  from  the  rest  in  the  manner  pointed 
out  by  the  statute." 


§  254.  Simultaneous,  subsequent  and  successive  attach- 
ments.— An  officer  may  have  in  his  hands  for  service  two  or 
more  writs,  which  he  is  instructed  to  serve  at  one  and  the 
same  time.  The  plaintiffs  thus  become  entitled  to  share  pro- 
portionately in  the  results  of  such  attachments,  should  ther.e 
not  be  enough  to  pay  all  their  judgments  in  full.  If,  however, 
he  receives  writs  at  different  times,  he  must  serve  them  in 
the  order  in  which  he  receives  them,  unless  otherwise  lawfully 
directed. 


«8P.  S.  Sec.  2161. 

«9Thus,  money  and  other  property 
on  or  about  the  person  of  the 
debtor,  so  that  an  officer  could 
not  attach  it  without  committing 
a  breach  of  the  peace,  cannot 
be  attached;  though  the  same 
property  might  be  taken  under 
different  circumstances;  and 
property  which  from  its  perish- 
able nature  could  not  avail 
the  creditor,  is  also  exempt. 


70P.  8.  Sees.  2548  to  2564. 

Whitman  v.  Field,  53  Vt.  554; 

Davenport  v.  Hicks,  54  Vt.  23; 

Canfield  v.   Hard,   58   Vt.   217; 

Heaton  v.  Sawyer,  60  Vt.  495; 

Hatch's    estate,    62    Vt.    300; 

Thorp    V.    Thorp,    70    Vt.    46; 

Thorp   V.   Wilbur,   71  Vt.   266; 

Martin   v.   Harrington,   73   Vt. 

193. 
'iP.  S.  Sees.  2545-47. 
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Subsequent  attaeliments  upon  the  same  real  estate  may  be 
made  by  different  officers,  but  a  subsequent  attachment  of  the 
same  personal  property  can  be  made  only  by  the  same  officer 
who  made  the  former  attachments.'^  However,  if  the  former 
attachments  were  made  by  a  mere  authorized  person,  not  a 
regular  officer,  such  an  officer  may  take  the  property  from  the 
custody  of  the  authorized  person,  being  accountable  to  satisfy 
his  lien;  for  such  authorized  person  has  authority  only  so  far 
as  the  very  writ  he  is  specially  authorized  to  serve.'' 

The  writ  may  be  served  by  attachment  of  different  pieces 
of  property  situated  in  different  towns  and  counties,  within 
the  limits  of  the  time  during  which  the  writ  may  lawfully  be 
served.  Usually  the  service  is  completed  by  the  officer  who 
began  it. 

§  255.  Defendant's  petition  to  have  attachment  reduced 
and  dissolved  by  giving  bond.'* 

{Heading  as  in  §  74  or  §  75. 

To  the  Hon.  ,  Superior  Judge: 

Comes ,  of ,  and  respectfully  represents: 

That  on  the ,  day  of ,  19 — ,  one ,  of ,  sued 

out  a  writ  of  attachment  against  the  said ,  in  an  action  of 

,  signed  by  one  ,   [a  justice  of  the  peace]   returnable 

before  the court,  {state  its  name  and  style)  demanding  in 

damages  the  sum  of dollars ;  in  and  by  which  writ  the  officer 

serving  the  same  was  required  to  attach  the  goods,  chattels  and 

estate  of  the  said ,  to  the  value  of dollars ;  that  on  the 

day  of ,  19 — ,  one ,  a  [deputy  sheriff],  [constable, 

etc.]  of  the  [town]  county  of ,  by  virtue  of  said  writ  did 

attach  as  the  property  of  the  said  defendant, . 

{Insert  list  of  property  attached  or  state  the  substance 
thereof.) 

All  which  property  said  officer  now  holds  upon  said  attach- 
ment;  [and  has  returned  said  writ  to  the  said  court  as 

therein  commanded.]    {State  the  fact.) 

Wherefore  the  petitioner  prays  that,  upon  due  notice  to  the 


'2Pond  V.  Baker,  58  Vt.  293.  serve  the  second! 

73Just   what   would  be   the  posi-  See  P.  S.  Sec.  1429. 

tion  if  the   ofBcer  serving  the  t«P.  S.  Sec.  1459. 

first   writ   were   disqualified   to 
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said ,  (plaintiff,)  and  upon  giving  a  bond  in  such  sum  and 

with  such  sureties  as  your  honor  may  direct,  conditioned  accord- 
ing to  law,  said  attachment  may  be  discharged  pursuant  to  the 
provisions  of  the  statutes. 

{Conclusion  as  in  §  77   (1).) 

{Verification  as  in  ^  77  (8).} 

§  256.    Bond  to  dissolve  an  attachment. 

{Begin  as  in  §  217). 

Whereas  — —  of on  the day  of ,  19 — ,  sued 

out  a  writ  of  attachment  against ,  before of  in 

the  county  of  ,    {state  the  name  and  style  of  the  court) 

demanding  in  damages  the  sum  of dollars ;  in  and  by  which 

writ  the  officer  serving  the  same  was  required  to  attach  the  goods, 

chattels  and  estate  of  the  said ,  to  the  value  of dollars ; 

that  on  the day  of ,  19 — ,  one ,  a  [deputy  sheriff] 

[constable,  etc.]   of  the  [town]    county  of  ,  by  virtue  of 

said  writ  did  attach  as  the  property  of  the  said  defendant  ■ . 

{Insert  list  of  property  attached  or  state  the  substance  thereof) . 

All  which  property  said  officer  now  holds  upon  said  attach- 
ment [and  has  returned  said  writ  to  the  said court  as  there- 
in commanded.]    {State  the  fact.) 

And  whereas  the  said {defendant)  has  applied  to , 

one  of  the  Superior  Judges  of  the  State  of  Vermont,  for  a  dis- 
charge of  said  attachment  pursuant  to  the  statute  in  such  case' 
made  and  provided: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 

if  the  said {defendant)  shall  well  and  truly  pay  or  cause 

to  be  paid  to  the  said (plaintiff)  [his]  executors,  adminis- 
trators or  assigns,  the  full  amount  of  damages  and  costs  for  which 
the  said may  recover  judgment,  if  any,  against  said  defend- 
ant in  the  above  mentioned  action,  then  shall  this  obligation  be 
void,  otherwise  the  same  shall  be  and  remain  in  full  force  and 
virtue. 

{Conclude  as  in  §  217.) 

§  257.  Order''"  reducing  amount  of  attachment  and  dis- 
charging same  on  giving  bond. 

{Heading  as  in  ^  74  or  ^  75. 

Be  it  remembeiped  that  at ,  in  the  county  of ,  on 

the day  of ,  19 — ; 

"P.  S.  Sec.  1459. 
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Present  the  Hon.  ,  Superior  Judge  or  [Judge  of  the 

Supreme  Court.] 

"Whereas  {state  the  substance  of  the  application  and 

notice,  and  other  facts,  if  any,  on  which  the  order  is  based.) 

Therefore,  it  is  ordered  that  the  amount  of  the  attachment, 
directed  by  the  writ  in  the  above  entitled  action  to  be  made,  be 

[and  the  same  hereby  is]  reduced  from  the  sum  of to  the 

sum  of  dollars. 

And  the  said  defendant, ,  having  executed  a  bond  to  the 

said  plaintiff ,  in  the  said  sum  of dollars,  with of 

,    [and  of  ]   as  suret[y]ies,  conditioned  for  the 

payment  by  said  defendant  of  the  damages  and  costs  which  said 
plaintiff  may  recover  against  him  in  said  action,  which  bond  is 
hereby  approved  and  placed  on  file: 

It  is  hereby  further  ordered  that  the  said  attachment  be 
[and  the  same  hereby  is]  discharged  in  full,  pursuant  to  the 
provisions  of  the  statutes. 

{Conclusion  as  in  §  77  (1)  or  (3).) 


§  258.  The  right  to  arrest. — Every  person  under  the  pro- 
tection of  the  law  has  a  right  to  his  own  personal  liberty, 
except  so  far  as  it  may  be  restrained  in  accordance  with  the 
law. 

I.  The  person  named,  or  described,^'  in  a  lawful  writ  or 
warrant,  which  commands  the  arrest  of  that  person,  may  law- 
fully be  arrested  thereon;  but  having  been  so  arrested,  the 
law  must  be  complied  with  as  to  all  further  required  proceed- 
ings, else  the  original  arrest  will  be  unlawful. 

A  lawful  writ  or  warrant  must  be  issued  by  a  court,  or 
judicial  officer,^"  having  jurisdiction  and  authority  to  issue 


'6in  civil  causes,  an  officer  can- 
not justify  the  arrest,  for  in- 
stance, of  John  Doe  under  a 
body  writ  or  execution  com- 
manding to  arrest  James  Doe; 
but  the  officer  will  be  liable  in 
damages  for  a  false  arrest  or 
imprisonment,  unless  there  has 
been  some  waiver  of  the  mis- 
nomer. 

Shadgett    v.    Clipson,    8    East, 
328;    Griswold  v.   Sedgwick,   6 


Cowen,  456;  McMahon  v. 
Green  34  Vt.  69;  Ljyman  v. 
James,  85  Vt.  355. 
"It  cannot  be  issued  by  an  in- 
forming officer,  nor  by  one 
authorized  merely  to  serve  pro- 
cess. An  arrest  for  crime  under 
legal  process  usually  demands 
the  co-operation  of  three  sorts 
of  officers;  (1)  an  informing 
officer  to  present  the  charge; 
(2)  a  judicial  officer,  to  receive 
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such  a  process,  against  such  a  person,  under  the  particular  cir- 
cumstances of  the  case. 

II.  A  person  cannot  be  arrested  lawfully  on  civil  process 
unless  perhaps  by  bail  who  desires  to  surrender  the  principal, — 
other  than  by  process  in  writing ;  for  there  is  no  civil  process 
by  word  of  mouth. 

III.  One  may,  however,  be  arrested  on  a  charge  of  crime, 
under  certain  circumstances,  by  a  person  who  at  the  time  has 
no  written  authority  for  so  doing. 

A  public  peace  officer,  within  his  precinct,  may  arrest  a 
person  against  whom  he  has  a  reasonable  suspicion  of  the  com- 
mission of  some  felony,  tho  that  person  may  prove  to  be 
entirely  innocent;  and  even  tho  no  such  felony  has  been  in 
fact  committed.  The  arrested  person,  however,  must  be  taken 
without  unnecessary  delay  before  a  proper  judicial  officer  and 
a  written  charge  of  crime  made  against  him.'* 

A  peace  officer  may  also  arrest  without  warrant  a  person 
engaged  at  the  time  in  a  breach  of  the  peace ;  and  under  some 
other  circumstances  when  expressly  authorized  by  statute." 

IV.  A  private  person,  not  a  peace  officer,  in  a  case  vi^hen 
a  felony  has  actually  been  committed,  may  seize  and  safely 
keep  for  further  examination,  any  person  whom  he  saw  com- 
mitting such  felony  or  whom  he  has  reasonable  ground  to  be- 
lieve guilty  thereof;  and  may  also  in  like  manner  arrest  a 
person  then  disturbing  the  public  peace. 


the  charge  and  afterwards  to 
decide  concerning  it;  and  (3) 
an  executive  officer  to  make  the 
arrest  and  bring  the  perison 
arrested  before  the  judicial  of- 
ficer. 

A  State's  Attorney  cannot 
issue  a  warrant.  If  he  should 
try  to,  no  officer  would  serve 
it;  because  in  so  doing  he 
would  be  a  wrong-doer,  and 
liable  for  all  the  consequences 
of  his  illegal  ,  act,  unless  he 
were  protected  under  his  gen- 
eral authority  to  arrest  on 
suspicion. 
7sAt  no  stage  in  an   arrest  does 


the  law  tolerate  the  prolonged 
or  indefinite  holding  of  a  per- 
son in  restraint  or  confinement, 
except  upon  the  order  or  sen- 
tence of  a  court,  or  the  order 
of  a  judicial  officer,  in  the  due 
course  of  investigation  as  to 
the  truth  of  the  charges  made. 
Any  unauthorized  or  unreason- 
able restraint  upon  the  liberty 
of  a  person  is  a  false  imprison- 
ment, for  which  the  person 
guilty  thereof  may  have  to  pay 
damages.  See  $  145  note  115. 
"See  Acts  1910,  No.  91;  P.  S. 
Sees.  4518,  5181,  5185,  5188, 
5271,  5877,  5959,  6249. 


296 


ABBEST  §    260 

§  259.  Service  of  process  by  arrest. — The  service  of  a 
writ  of  arrest  comprises  four  parts:  (1)  The  exercise  of  con- 
troP"  by  the  officer  over  the  body  of  the  defendant ;  (2)  reading 
the  process  in  his  hearing;  and  (3)  if  required,  delivery  to  him 
of  a  copy  of  the  process  ;°^  (4)  taking  bail,  or  in  default  of  it, 
commitment  to  jail.^^ 

But,  a  false  imprisonment  may  be  committed  without 
actually  touching  the  prisoner,  if  he  were  then  within  the 
officer's  power  and  submitted  to  his  command  as  that  of  one 
who  claimed  authority  to  deprive  him  of  his  liberty.*" 

§  260.  Arrest,  bail  and  commitment. — An  arrest  is  made 
when  the  officer  assumes  control  of  the  person  of  the  prisoner, 
so  far  that  the  latter  might  be  physically  restrained  of  his  lib- 
erty, were  he  to  attempt  to  secure  his  freedom.  It  is  enough 
if  he  in  fact  submits  himself  to  the  officer's  control,  thougli 
the  latter  does  not  actually  touch  him.  Usually  the  officer  lays 
his  hand  upon  the  defendant's  body,  saying  at  the  time  that 
he  arrests  as  an  officer,  by  virtue  of  the  legal  process  in  his 
hands. 

It  is  not,  however,  an  officer's  legal  duty  to  inform  the 
arrested  person  then  of  the  reason  why  he  is  arrested.  When 
he  puts  his  hand  upon  a  prisoner,  and  tells  him  that  an  arrest 
is  being  made  by  an  officer  of  the  law,  it  is  the  prisoner 's  legal 
duty  to  obey,  atid  submit  to  the  arrest.  After  that  the  officer 
must  tell  him  for  what  he  was  arrested.  As  soon  as  possible, 
the  officer  should  also  read  the  process  to  the  prisoner  in  his 
hearing.    These  steps  are,  therefore,  successive  and  not  simul- 


soTo   make   an   arrest   the   officer  Genner  v.  Sparks,  Salk.  79  (2)  ; 

must  at  least  have  touched  the  6  Mod.  173. 

party  for  whom  he  had  a  war-  sip.  g.  Sees.  2058-9. 

rant,  or  have  had  the  power  so  S2p.  g.  gees.  2056-7. 

to  do.    Bare  words  do  not  make  ssMowry  v.  Chase,  100  Mass.  79; 

an  arrest;  and  when  the  party  Pike  v.  Hanson,  9  N.  H.  491; 

kept  off  the  officer  with  a  pitch-  Bissell  v.  Gould,  1  Wend.  210, 

fork  so  that  he  could  not  touch  19   Am.    Dee.    480;    Goodell   v. 

him,  there  was   no   arrest   and  Tower,  77  Vt.  61  (65). 


the  officer  had  no  civil  remedy 
but  an  action  for  assault. 
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taneous;'*  (1)  the  physical  arrest;  (2)  the  explanation  why; 
and  (3)  the  reading  and  exhibition  of  the  process,  if  any. 

When  a  defendant  is  arrested  upon  a  writ  of  attachment 
and  capias,  he  is  entitled  to  be  released  by  the  ofScer  on  bail, 
if  some  responsible  person  will  sign  his  name  on  the  back  of 
the  writ,  as  bail.  This  evidences  the  fact  that  he  engages  to 
have  the  defendant  present  to  be  taken  on  such  execution  as 
may  issue  on  the  judgment  to  be  rendered  in  that  action.'"' 
The  ofScer  has  thus  in  legal  effect  committed  him  to  the  cus- 
tody of  the  surety  whose  name  is  upon  the  writ.  If  the 
defendant  does  not  give  bail  within  a  reasonable  time,  the 
officer  should  commit  him  to  the  county  jail,*°  leaving  a  true 
and  attested  copy  of  the  writ  and  return  with  the  jailer,*' 
whereupon  the  officer's  duties  and  responsibilities'*  cease  and 
the  defendant  becomes  the  prisoner  of  the  jailer.'" 


8<State  V.  Taylor,  70  Vt.  1. 

8sP.  S.  See.  2074. 

8«P.  S.  Sees.  3056-2063. 

Clayton  v.  Scott,  45  Vt.  386; 
State  V.  MoUoy,  54  Vt.  96; 
Ee  Durant,  60  Vt.  176. 

s'Still  by  the  principles  of  the 
common  law,  whenever  an  of- 
ficer may  arrest  without  war- 
rant he  may  imprison  without 
warrant;  and  the  statutes  re- 
quiring the  delivery  of  a  copy 
whenever  a  prisoner  is  com- 
mitted, mean  merely  when  he 
is  committed  upon  a  warrant 
or  other  process,  and  they  in 
no  wise  abridge  the  common 
law  right  of  arrest  and  com- 
mitment without  warrant  nor 
the  right  of  commitment  upon 
an  order  of  a  court  of  record, 
and  of  general  jurisdiction. 
State  V.  Shaw,  73  Vt.  149. 

sap.  S.  Sec.  2057. 

89P.  S.  Sees.  2096-8102. 
The  jailer's  fees  upon  a  com- 
mitment must  be  paid  by  the 
officer  before  the  jailer  is  re- 
quired to  receive  the  prisoner; 
but   after  that   every  prisoner 


in  jail  on  civil  process  is  at 
liberty  to  supply  himself  with 
sufficient  food  and  clothing,  in 
the  best  way  he  can,  consis- 
tent with  his  condition  as  a 
prisoner  in  close  jail.  If  he 
has  not  the  means  to  do  so,  the 
town  in  which  he  last  resided 
for  a  period  of  three  consecu- 
tive years  is  bound  to  provide 
for  his  support,  the  same  as 
for  that  of  any  other  pauper; 
and,  in  default  of  there  being 
any  such  town  in  this  State, 
the  State  itself  assumes  the 
protection. 

When  a  person  is  committed  to 
jail  upon  civil  process,  the  jail- 
er should  at  once  notify  the 
overseer  of  the  poor  of  the 
town  from  which  such  person 
was  committed  to  jail,  where- 
upon such  overseer  -will  provide 
for  the  prisoner's  support;  and 
his  town  may  recover  the  ex- 
pense from  the  town  of  the 
prisoner's  poor  law  residence; 
but  if  no  town  in  the  State  is 
liable  for  such  support,  the  ex- 
pense will  be  paid  out  of  the 
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In  certain  cases  founded  on  contract,  the  defendant  has 
other  and  additional  rights.'" 

When  a  defendant  is  arrested  on  civil  process  and  com- 
mitted to  jail  in  default  of  bail,  it  is  the  duty  of  the  officer 
so  arresting  to  produce  the  defendant  before  the  justice  or 
other  court  at  the  time  set  in  the  writ  for  trial ;  and  if  not  so 
produced  any  further  imprisonment  is  unlawful.'^ 


State  treasury,  after  allowance 
by    the    state    auditor    in    the 
usual  way. 
P.  S.  Sees.  3671-3. 
soSee  U   197  to   203. 

When  a  defendant  is  arrested 
upon  a  capias  writ,  issued  un- 
der P.  S.  3082-3,  and  has  the 
right  to  appear  before  a  mag- 
istrate for  ets^amination  and 
discharge  from  the  arrest,  the 
officer  must  not  commit  him  to 
jail  previous  to  such  an  exami- 
nation, if  the  defendant  gives 
notice  that  he  demands  one; 
since  that  notice  suspends  the 
officer's  right  to  commit.  Pend- 
ing and  during  such  examina- 
tion, however,  the  officer  may 
use  any  suitable  place  for  safe- 
ly keeping  his  prisoner,  such 
as  the  common  jail  in  the  county 
of  arrest;  and  such  a  detention 
there  is  not  a  "commitment" 
in  the  strict  sense.  But  if  the 
officer  once  legally  commits  the 
defendant  to  jail  without  re- 
ceiving any  such  notice  of  his 
wish  to  appear  and  submit  to 
examination,  then  the  right  so 
to  appear  under  P.  S.  2083,  is 
gone,  and  the  defendant  must 
either  give  bail,  or  stay  in  jail 
until  the  time  of  trial. 
Davis,  ex  parte,  18  Vt.  401; 
In  re  Hosley,  23  Vt.  363;  In 
re  Foote,  31  Vt.  505;  Whit- 
comb  V.  Cook,  38  Vt.  477; 
Kenerson  v.  Bacon.  41  Vt.  573; 
Durant's  case,  60  Vt.  176; 
Towle  V.  Eichardson,  63  Vt.  96; 
Kent  V.  Miles,  68  Vt.  48;  Kent 
V.  Miles,  69  Vt.  379;  Gibson  v. 


Holmes,  78  Vt.  110  (118);  Ke 
Bdson,  85  Vt.  366  (369). 
9iAt  common  law  when  an  officer 
arrested  a  man  on  mesne  pro- 
cess in  a  civil  action,  he  might 
make  any  place  his  prison,  for 
the  writ  gave  the  officer  a  gen- 
eral authority.  But  when  the 
authority  was  special  he  must 
imprison  accordingly;  and  if  he 
imprisoned  elsewhere  or  other 
wise,  he  became  a  trespasser. 
Swinstead  v.  Lyddal,  1  Salk. 
408. 

The  Vermont  statute  has 
changed  the  common  law  in  res- 
pect of  a  general  authority,  and 
makes  the  authority  special  in 
such  cases,  notwithstanding  the 
command  of  the  writ  remains 
the  same,  for  it  provides  that 
when  a  defendant  is  arrested 
on  mesne  process  in  a  civil  ac- 
tion, the  officer  shall  commit 
him  to  jail  in  the  county  where 
the  arrest  is  made,  unless  other- 
wise directed  by  law,  if  there 
is  a  legal  jail  there,  unless  he 
exposes  sufficient  property  to 
secure  the  officer,  or  some  other 
person  becomes  surety  to  the 
satisfaction  of  the  officer  by 
indorsing  his  name  on  the  writ 
as  bail. 

P.  S.  Sees.  2056,  2058. 
Gibson  v.   Holmes,   78   Vt.    110 

(115V 

When  an  officer  arrests  a  de- 
fendant on  civil  process,  and, 
as  the  law  requlTes,  commits 
him  to  jail  in  the  county  where 
he  was  arrested,  the  officer  does 
not  thereby  put  it   out  of  his 
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The  jailer"^  is  bound  to  keep  safely  all  the  prisoners  com- 
mitted to  his  care  and  custody,  and  must  not  let  them  escape 
b^  his  own  voluntary  nor  negligent  act.°'  A  distinction  exists 
between  these  two  classes  of  acts,  in  that  if  the  jailer  negli- 
gently suffers  the  prisoner  to  escape'*  he  may  pursue  siich 
escaping  prisoner  at  once  and  recapture  him  by  fresh  suit; 
and,  when  so  re-taken,  the  prisoner  remains  in  lawful  custody 
as  upon  the  original  commitment.  But  if  the  jailer  should 
voluntarily  suffer  a  civil  process  prisoner  to  escape,  his  right 
of  re-capture  is  gone  and  the  prisoner  is  discharged.  The 
jailer  must  then  settle  with  the  creditor  as  best  he  may. 


power  to  have  the  defendant 
before  the  court  at  the  time  and 
place  of  trial. 

In  re  Jennison,  74  Vt.  40; 
Gibson  v.  Holmes,  78  Vt.,  110 
(116). 

The  officer  may  take  the  defend- 
ant out  of  jaU  for  that  purpose; 
and   tho  there  is  no   expressly 
authorizing     statute,     yet    the 
court,  by  virtue  of  its  general 
authority,    may   recommit    him 
to  jail  in  default  of  bail,  the 
same   as  if   a   surety  had  sur- 
rendered him  in  court. 
Abells  V.  Chipman,  1  Tyler  377 
Worthen  v.  Prescott,  60  Vt.  68 
State    v.    Shaw,    73    Vt.    159 
Gibson  v.   Holmes,   78   Vt.   110 
(117). 

»2At  common  law  no  jail  could  be 
erected  unless  by  act  of  par- 
liament; and  all  jails  and 
prisons  belonged  to  the  king, 
tho  a  subject  might  have  the 
custody.  Yet  there  were  at 
common  law  certain  prisons 
which  others  had  the  franchise 
to  maintain. 

Somewhat  early  statutes  regu- 
la.ted  the  care  of  jails  and 
prisons,  so  that  long  before 
1760,  the  sheriff  had  come  to 
be  keeper  of  the  jail. 

S3P.  S.  Sec.  2096-2102. 

9*An  escape  occurs  when  a  person 
lawfully  arrested  or  imprisoned, 


evades  such  restraint,  or  is  suf- 
fered to  go  at  large  without 
lawful  release. 

Weaver  v.  Clifford,  Cro.  Jac.  3 
Burton  v.  Eyre,  Cro.  Jac.  389 
Jaques  v.  Cesar,  3  Saund.  101 
Gold  V.  Strodes,  3  Mod.  335 
Odes  V.  Clark,  5  Mod.  413 
Freeman  v.  Bluet,  12  Mod.  395 
(396) ;  Blatch  v.  Archer,  Cowper 
63. 

It  is  an  escape  thus  to  evade  the 
process  of  a  court  which  has 
jurisdiction  over  the  subject 
matter;  tho  there  be  some  ir- 
regularity about  the  process. 
The  rule  seems  to  be  the  same 
as  that  concerning  the  officer's 
protection  by  process  good  on 
its  face.  If  the  process  will  pro- 
tect the  officer,  evasion  of  it 
constitutes  an  escape.  If,  how- 
ever, the  court  had  no  jurisdic- 
tion of  the  subject  matter,  so 
that  the  sheriff  would  be  liable 
for  false  imprisonment,  there 
will  be  no  escape  if  the  prisoner 
goes  at  large. 

Watson  V.  Sutton,  1  Salk.  373, 
(8). 

Escapes  are  voluntary  and 
negligent.  After  a  voluntary 
escape  the  officer  cannot  again 
retake  the  prisoner  upon  that 
process;  and  at  common  law  it 
is  doubtful  if  the  creditor  could 
have  a  new  execution;  since  the 
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§  261.    Petition  by  a  defendant  to  be  admitted  to  bail.' 

{Heading  as  in  §  74). 


To  the  Hon.  — 

of  the  county  of 

Comes  of 

That  on  the  — 


— ,  one  of  the  judges  of  the  county  court 
;  or  [Superior  Judge.] 

and  respectfully  represents: 

-  day  of 19 — ,  one of 


sued 
out  a  writ  of  attachment   and  capias  against  the  said  petitioner 

in  an  action  of ,  signed  by  one [  justice  of  the  peace] , 

returnable  before  the  court,  demanding  in  damages  the 

sum  of dollars ;  in  and  by  which  writ  the  oiHcer  serving  the 

same  was  required  to  attach,  etc.,  and  for  want  thereof  to  take 

his  body (recite  substance  of  writ)  ;  that  on  the day 

of ,  19 — ,  one  ,  a  [deputy  sheriff]   [constable,  etc.]  of 

the  [town]  county  of 

said (petitioner)  and  afterwards  on  the 


19 —  did  commit  him,  the  said 
county  jail  in  the  county  of 


,  by  virtue  of  said  writ  did  arrest  the 

day  of 


upon  said  process  to  the 

at  in  said  county  of 

in  which  jail  the  said  petitioner  is  now  confined  pursuant 
to  said  process. 

Wherefore  the  petitioner  prays  that,  upon  due  notice  to 
all  parties,  he  may  be  admitted  to  bail  in  such  sum  and  with 
such  sureties  as  your  Honor  may  direct,  conditioned  according 
to  law,  and  that  thereupon  he  may  be  released  from  such  im- 
prisonment pursuant  to  the  provisions  of  the  statutes. 

(Conclusion  as  in  §  77  (1).) 


(Verification  as  in  §  77   (8).) 


commitment  of  the  debtor  in 
law  payB  the  deht.  This  how- 
ever was  changed  by  an  Eng- 
lish statute  in  1696-7,  and  is 
regulated  by  statute  in 
Vermont.  See  P.  S.  Sees.  3096- 
2103,  3143. 

At  common  law  an  action  on 
the  case  lay  against  the  sheriff 
for  an  escape,  and  also, 
probably,  an  action  of  debt. 
Jones  V.  Pope,  1  Saund.  34. 
If  a  prisoner  in  execution  es- 
capes without  the  sheriff's  con- 
sent, he  may  retake  him  upon 
fresh  pursuit,  before  any  action 


is  commenced;  and  this  excuses 
the   officer. 

Whiting  V.  Eeynel,  Cro.  Jac. 
657;  Hawkins  v.  Plomer,  1  Wm. 
Blackst.  1048. 

A  prisoner  on  civil  process,  the 
not  now  kept  with  the  strict- 
ness of  the  early  common  law, 
must  still  be  kept  restrained; 
and  the  officer  having  him  in 
charge  will  be  responsible  to 
the  creditor  for  damages,  which 
may  be  a  matter  more  serious 
than  the  blame  to  which  he 
would  be  subject  for  letting  a 
criminal  escape. 
95P.  S.  Sees.  8061-63. 
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§  262.    Citation  to  plaintiff. 

{Heading  as  in  §  75.) 

To  ,  plaintiff  in  the  above  entitled  action,  Greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

notified  to  appear  before  me  at  the [court  house]  in , 

in  the  county  of ,  on  the day  of ,  19 — ,  at 

o'clock  in  the noon,  then  and  there  to  show  cause,  if  any 

you  may  have,  why  the  foregoing  application  should  not  be 
granted. 

To  any  sheriff  or  constable  in  the  State  to  serve  and  return. 

{Conclusion  as  in  §  77  (1)  or  (2).) 

{Signature)  Judge. 

{Recognizance  as  in  §§  192,  etc.) 

{Officer's  return  according  to  the  facts.) 

{Heading  as  in  §  74  or  §  75.) 

§  263.    Recognizance  in  a  civil  action.°° 

Be  it  remembered,  that  at  ,  this  day  of  , 

19 — ,  before  me ,  a  judge  of  the  county  court,  in  the  county 

of ,  personally  came -,  of ,  in  the  county  of ,  as 

principal,  and  of  ,  in  the  county  of ,  as  surety, 

and  acknowledged  themselves  jointly  and  severally  bound  unto 
,  of  ,  in  the  county  of  ,  in  the  sum  of  dol- 
lars, to  be  levied  of  their  and  each  of  their  goods,  chattels,  lands 
and  tenements,  if  default  be  made  in  the  following  condition, 
that  is  to  say: 

Whereas,  the  said   {principal)   has  been  arrested  on 

mesne  process  at  the  suit  of against  the  said ,  return- 
able to    [the  county  court],  demanding  in  damages  the 

sum  of  dollars,  and  thereon  has  been  duly  committed  to 

the county  jail,  and  is  now  confined  therein ;  and 

Whereas,  also,  both  said  parties  have  been  duly  notified  and 
appeared  before  me  [by  their  attorneys] ,  and  the  amount  of  bail 

required  has  thereupon  been  fixed  by  me  at  the  sum  of  

dollars. 

Now,  therefore,  if  the  said  shall  make  his  personal 

appearance  before  the  county  court,  to  be  held  at  within 

and  for  the  county  of ,  at  the  time  and  place  required  by 

said  writ,  and  answer  the  same  and  shall  attend  before  said 
court,  from  day  to  day  and  from  term  to  term,  and  shall  an- 
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swer  unto  any  execution,  issued  upon  any  judgment  in  said  ac- 
tion which  may  be  rendered  against  [him]  as  the  law  in  such 
case  directs,  then  the  foregoing  recognizance  shall  be  void  and 
of  no  effect,  otherwise  the  same  shall  remain  in  full  force  and 
virtue. 

Taken  and  acknowledged  before  me, 

{Signature)  Judge  of  the  County  Court 

within  and  for  the  county 
of . 

§  264.    Record  of  admission  to  bail  and  recognizance  be- 
fore county  judge."' 

{Heading  as  in  §  74  or  75.) 

Be  it  remembered,  that  at ,  in  the  county  of ,  on 

the day  of ,  19 — ,  application  [in  writing]  was  made 

to  me,  ,  one  of  the  judges  of  the   [county]  court,  within 

and  for  said  county  of ,  by of in  the  county  of 

,  for  that  on  the day  of ,  one of ,  sued 

out  a  writ  of  attachment  and  capias  against  said  petitioner  in 

an  action  of ,  signed  by  one ,  [a  justice  of  the  peace] , 

returnable  before  the  court,  demanding  in  damages  the 

sum  of  dollars;  in  and  by  which  writ  the  officer  serving 

the  same  was  required  to  attach  the  goods,  chattels  and  estate 

of  the  said  to  the  value  of  dollars^  and  for  want 

thereof  to  take  his  body,  if  {etc.),  and  him  safely  to  keep, 
so  that  he  be  had  to  appear  before  said  court   [justice  of  the 

peace],  on  the  — —  day  of ,  19 — ,  that  on  the day  of 

,  19 — ,  one  ,  a   [deputy  sheriff],   [constable,  etc.]   of 

the  [town]  county  of ,  by  virtue  of  said  writ  did  arrest  the 

said  ,  and  afterwards  on  the  day  of  ,  19 — ,  did 

commit  him,  the  said ,  upon  said  process  to  the  county  jail 

in  the  comity  of ,  at in  said  county  of ,  in  which 

jail  the  said  petitioner  is  now  confined  pursuant  to  said  process. 

And  praying  that  the  said  may  be  admitted  to  bail 

and  released  from  imprisonment  pursuant  to  the  provisions  of 
the  statutes. 

Whereupon,  it  was  ordered  that  notice  be  given  to  said 

{plaintiff)   by  service  upon  him  of  a  citation  then  and 

there  duly  issued,  to  appear  before  me  at ,  [the  court  house] 

in  ,  in  said  county  of  ,  on  the  day  of,  19 — ,  at 

o'clock  in  the noon,  then  and  there  to  show  cause  why 
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said  application  should  not  be  granted,  and  to  abide  such  order 
as  might  be  made  in  the  premises. 

And  the  said  citation  having  been  duly  served,  as  appears 
by  the  officer's  return  thereon;  the  said  parties  {state  accord- 
ing to  the  facts  what  parties  appeared  and  how)  appeared  be- 
fore me at aforesaid,  on  the day  of afore- 
said. 

It  was  thereupon  ordered  that  the  amount  of  bail  for  the 

appearance  of  said  defendant  ,  in  said  cause  be  fixed  at 

the  sum  of dollars. 

And  thereupon,  at  aforesaid,  on  the  said  day 

of ,  19 — ,  before  me  personally  came  said as  principal, 

and of ,  as  surety,  and  jointly  and  severally  acknowl- 
edged themselves  indebted  unto  the  said  (plaintiff)   in 

the  said  sum  of dollars,  to  be  levied  of  their,  and  each  of 

their  goods,  chattels,  lands  and  tenements  if  default  be  made 
in  the  following  condition,  that  is  to  say: 

If  the  said  (defendant)  shall  make  his  personal  ap- 
pearance before  the  county  court  within  and  for  said  county 

of  ,  at  the  times  and  place  required  by  law  and  by  the 

writ  in  said  action,  and  then  and  there  shall  attend  before  said 
court  and  answer  unto  the  said  plaintiff,  from  day  to  day 
and  from  term  to  term,  as  he  may  be  required  by  law,  until 
said  cause  shall  finally  be  ended,  and  shall  answer  unto  any 
execution  issued  upon  any  judgment  in  said  action,  which  may 
be  rendered  against  [him] ;  then  shall  the  foregoing  recognizance 
be  void,  otherwise  the  same  shall  be  and  remain  in  full  force 
and  virtue. 

Taken  and  acknowledged  before  me. 

(Signature)  Judge  of  the  County  Court 
within  and  for  the  county 
of . 

A  true  record.  Attest:  (Signature)  Judge. 

§  265.    Order  for  release  in  a  civil  cause."" 

(Heading  as  in  §  75.) 

"Whereas, of ,  in  the  county  of ,  on  the 


day  of  ,  19 — ,  was  committed  to  the  common  jail  in  said 

county  of  ,  on  mesne  process,  to  wit:  upon  a  writ  of  at- 
tachment and  capias,  against  the  said  ,  issued  by  , 

(describe  the  process) ;  and  whereas,  application  has  been  made 
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to  me  by  the  said ,  {defendant)  to  be  admitted  to  bail  upon 

said  process,  and  notice  thereof  was  duly  given  to  both  parties, 

pursuant  to  the  statute,  on  the  day  of  ,   {set  forth 

the  manner  and  time  of  such  notice)  ;  and  whereas,  also,  the 
said  plaintiif  and  defendant,  by  their  respective  attorneys,  ap- 
peared before  me  at ,  on  the day  of ,  {Recite  the 

manner  of  appearance),  and  thereupon  having  heard  said  par- 
ties, I  fixed  the  amount  of  bail  in  said  cause  at  the  sum  of  — ' — ' 
dollars,  and  took  the  same  by  way  of  recognizance  to  the  said 
plaintiff,  with  sufficient  surety  to  my  satisfaction. 

Therefore,  pursuant  to  the  statute,  you  are  hereby  ordered 

and  directed  to  release  and  discharge  the  said  from  said 

imprisonment  in  said  jail  where  he  is  now  confined  by  virtue 
of  said  process. 

To  ,  the  keeper  of  the  jail  in  the  said  county  of . 

{Conclusion  as  in  ^  77  (1)  or  (3).) 

§  266.  Privilege  from  arrest."* — Certain  persons  at  cer- 
tain times  may  not  lawfully  be  arrested  on  civil  process,  founded 
either  upon  contract  or  upon  tort.  Thus,  the  governor,  lieu- 
tenant governor,  state  treasurer,  the  members  of  the  general 
assembly,  and  all  officers  and  witnesses  whose  duty  it  is  to 
attend  thereon,  may  not  be  arrested  except  in  cases  of  treason, 
felony  and  breach  of  the  peace,  during  their  necessary  attend- 
ance on  and  in  going  to  and  returning  from  the  general  assem- 
bly. Parties  and  witnesses  in  court,  or  before  any  of  the 
triers  of  fact  appointed  by  such  court,  and  vntnesses  in  crim- 
inal causes  before  such  courts,  may  not  be  arrested,  imprisoned 
nor  detained  by  virtue  of  civil  process,  while  going  to,  attend- 
ing at,  or  returning  from  such  court  or  trial.  The  privilege 
of  a  person  necessarily  attending  upon  a  court  of  justice  is 
esteemed  so  inviolable  that  the  court  will  not  permit  a  non- 
resident to  be  sued  even  without  arrest  while  so  engaged.". 


»8P.    S.    Sees.    2054,    2055,    3090,  place  where  they  are  held,  and 

2091,    5087.      Bank    v.    Barker,  remaining  as  long  as  necessary 

37  Vt.   243.  and  returning  wholly  free  from 

''The  privilege  of  parties  to  judi-  the  restraint  of  process  in  other 

cial    proceedings,    as    well    las  civil  proceedings,  has  long  been 

witnesses,     attorneys,     judges,  settled   and   liberally  enforced, 

jurors  and  certain  other  officers  The  rule   is   of   ancient   origin 

of  the   court,   of   going  to   the  and   is  mentioned  in  the  Year 
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SERVICE  OP  PROCESS. 


Officers,  non-commissioned  officers,  musicians  and  privates, 
enrolled  in  this  State,  while  under  orders  for  service  under  the 
United  States  government,  or  under  authority  of  this  State, 
from  the  date  of  issuing  such  orders  to  the  time  of  discharge 


Books  as  early  as  Henry  VI. 
It  came  to  us  out  of  the  com- 
mon law  with  only  such  modi- 
fications as  were  required  to 
mak«  its  principle  harmonize 
with  American  institutions,  and 
to  be  in  accord  with  American 
jurisprudence. 

The  rule  is  based  upon  reason 
and  was  established  for  a  pur- 
pose which  has  been  consistent- 
ly adhered  to  from  the  early 
English  down  through  the 
modern  American  authorities 
upon  the  subject.  The  reason 
of  the  rule  is  the  proper  admi- 
nistration of  justice;  and  its 
purpose  is  to  protect  that  ad- 
ministration from  embarasB- 
ments  and  interruptions  caused 
by  disturbance  to  those  whose 
attendance  upon  the  courts  is 
compelled  by  duty  or  necessity. 
The  rule  was  established  for 
the  protection  of  the  courts 
that  they  might  better  admi- 
nister justice,  free  from  inter- 
ference with  and  intimidation 
of  suitors,  solicitors  and  wit- 
nesses, and  disturbance  of  the 
court's  officers  in  the  exercise 
of  their  duties.  It  became  a 
privilege  which  affected  persons 
in  their  several  capacities  only 
as  their  protection  from  pro- 
cess rendered  the  administra- 
tion of  justice  more  certain 
and  complete.  The  privilege 
arises  out  of  the  authoritv  and 
dignity  of  the  court;  it  is 
founded  on  the  necessities  of 
judicial  administration;  it  has 
for  its  primal  object  the  protpc- 
tion  of  the  court  and  not  the 
immunity  of  the  person,  and  if 
extended  or  withheld  only  as 
judicial  necessities  require. 
Year  Book,   20  Henry  VI.   10; 
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Bacon 's  Abr.  ' '  Privilege. ' '  B, 
3;  Sellon's  Pr.  126.  Tidd's  Pr. 
196;  Starret's  Case,  1  Call.  357; 
Hurst's  Case,  4  Dall.  387;Brooks 
V.  Patterson,  2  Johns.  Cas.  108; 
Parker  v.  Hotehkiss,  1  Wall. 
369;  Halsey  v.  Stewart,  4  N. 
J.  L.  366;  Bridges  v.  Sheldon. 
7  Fed.  17;  Lamed  v.  Griffin,  18 
Fed.  590;  Nichols  v.  Horton, 
14  Fed.  327;  Hale  v.  Wharton, 
73  Fed.  739;  C.  T.  C.  v.  EaU- 
road,  74  Fed.  442;  Person  v. 
Grier,  66  N.  Y.  134;  Matthews 
V.  Tufts,  87  N.  Y.  568;  Mul- 
hearn  v.  Press,  53  N.  J.  L.  153; 
Brooks  V.  State,  79  Atl.  790 
(794-5). 

A  non-resident  witness  at- 
tending court  as  such,  is 
privileged  from  service  of 
civil  process  on  him,  either 
by  arrest  or  summons,  dur- 
ing the  reasonable  period  of 
his  coming  within  the  State,  re- 
maining there  for  the  sole  pur- 
pose of  attending  the  cause  on 
trial  and  returning  without  the 
State.  The  same  rule  is  general- 
ly applied  to  a,  non-resident 
party,  tho  he  may  not  testify 
as  a  witness. 

Bolgiano  v.  Lock  Co.,  73  Md. 
133;  Matthews  v.  Tufts,  87  N. 
Y.  568;  Person  v.  Grier,  68 
N.  Y.  134;  Mitchell  v.  Huron, 
53  Mich.  541;  Miller  v.  Dungan, 
37  N.  X  L.  183;  Massey  v. 
Colville,  45  N.  J.  L.  119;  Miles 
V.  MrCollongh,  1  Binnev  (Pa.) 
77;  Wilson  v.  Donaldson,  117 
Tnd.  356:  Mitchell  v.  Huron,  53 
Mich.  541;  Bank.  v.  Ames,  39 
Minn.  179;  Palmer  v.  Eowan, 
31  Neb.  453;  Huddeson  v. 
Prizer,  9  Phila.  188;  Bolz  v. 
Crone,  64  Kan.  571;  Halsey  v. 
Stewart,     4     N.     J.     L.     324; 


PRIVILEGE  PROM   ARREST 


§  267 


from  the  service,  may  not  be  arrested  nor  imprisoned  by  civil 
authority,  except  for  treason,  felony  or  breach  of  the  peace.** 

If  an  attempt  is  made  to  arrest  a  person  so  privileged,  he 
should  inform  the  officer  making  such  attempt  at  the  time  of  the 
attempted  arrest,  and  should  claim  his  privilege.  The  officer 
should  include  such  notice  of  claim  in  his  return  of  service.  If 
the  claim  is  disregarded,  the  privileged  person  must  not  resist 
the  arrest,  but  if  it  be  made  upon  a  writ  he  may  plead  such 
facts  in  abatement;  or  if  upon  an  execution,  he  may  give  a  jail 
bond  and  then  violate  its  conditions;  or  he  may  seek  relief  and 
freedom  by  habeas  corpus,*'  or  other  appropriate  means. 


§  267. — Arrest  in  criminal  causes. — The  methods  of  arrest- 
ing, and  its  legal  incidents,  are  alike  in  civil  and  criminal 
cases. 

Since  the  State  pays  for  the  service  of  criminal  process, 
every  officer  is  bound  to  serve  such  without  payment  of  fees,^*° 
other  than  those  fixed  by  law. 

To  entitle  an  officer  to  receive  fees  from  the  State  for  a 


Andrews  v.  Lembeek,  46  Ohio 
St.  40;  Hays  v.  Shields,  2 
Teates  223;  In  re  Healey,  53 
Vt.  694;  Gregg  v.  Sumner,  21 
111.  110;  Martin  v.  Bacon,  76 
Ark.  160;  Cooper  v.  "Wyman,  122 
N.  C.  785;  Murray  v.  Wilcox, 
122  Iowa  189;  Cameron  v. 
Eoberts.  87  Wis.  .291;  Skinner 
Co.  V.  Waite,  155  Fed.  828; 
Nichols  V.  Horton,  14  Fed.  330; 
Bank  v.  McSpedan,  14  Fed. 
Cas.  7582;  Parker  v.  Hotchkiss, 
1  Wall.  Jr.  269;  L,yell  v.  Good- 
win, 4  McLean;  Small  v.  Mont- 
gomery, 23  Fed.  707;  Atchison 
V.  Morris,  11  Fed.  583;  Machine 
Co.  V.  Wilson,  22  Fed.  803;  Long 
V.  Hawken,  Md. 

»8P,  S.  Sec.  5087. 

»»The  most  appropriate  remedy 
for  a  wrongful  arrest  or  service 
upon  a  privileged  non-resident 
is  to  move  to  quash  the  capias 


and  the  oflicer's  return  of  ar- 
rest. 

Long  V.  Hawken,  Md.  79  Atl. 
190. 

Whether  this  can  be  done  for 
any  cause  not  apparent  upon 
the  record  depends  on  local 
practice. 

See  Eeynolds  v.  Conway  61  Vt. 
313;  P.  8.  Sees.  3090-1.  See 
§§  292,  293. 
looActs  1908,  No.  178.  Officers 
receive  fees  for  serving  civil 
process,  and  criminal  process 
in  eases  before  justices  or  muni- 
cipal courts,  including  commit- 
ments to  jail.  For  the  service 
of  criminal  process  in  the  county 
and  supreme  courts,  and  for 
commitments  to  the  State 
Prison,  House  of  CorreotiiOn, 
Insane  Hospital  and  Industrial 
School,  the  State  pays  merely 
the  actual  expenses. 
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service  when  fees  are  allowed,  some  service  must  be  made."^ 
Unless  the  officer  is  able  to  obey  the  command  of  his  precept, 
he  cannot  receive  fees,  except  by  virtue  of  some  special  pro- 
vision of  the  statute.^"^. 

Criminal  process  being  returnable  forthwith  before  the 
authority  issuing  it,  the  officer  upon  making  the  arrest  must 
immediately  bring  his  prisoner  before  such  authority. 

A  criminal  arrest  may  be  made  at  any  time  and  place, 
except  as  limited  by  law. 

An  officer  may  arrest,  without  warrant,  any  person  whom 
he  finds  committing  any  felony,  or  from  whom  a  felony  is 
likely  to  ensue,  or  any  misdemeanor  which  involves  or  tends 
to  produce  a  breach  of  the  peace,  and  in  such  other  cases  as 
the  statutes  cover. ^*^  A  private  person  may  arrest  for  felony  a 
person  actually  guilty  of  it,  while  a  public  officer  may  arrest 
upon  a  reasonable  suspicion  that  the  person  arrested  has  been 
guilty  of  a  felony.^"* 


§  268.  Official  retums.^"^ — After  serving  a  writ  or  war- 
rant, the  officer's  duty  is  to  make  return.  This  word  implies 
two  separate  acts,  viz. : 

(1)  Composing  and  writing  out  upon  the  process  a  for- 
mal statement,^"^  signed  by  the  officer,  setting  forth  his  doings 
under  and  by  virtue  of  that  process. 


loiFay  V.  Barber,  72  Vt.  55  (61V 
io2See  P.  S.  Sees.  2318,  6215. 
losstate  V.  Taylor,  70  Vt.  1. 
Among  the  cases  in  which  per- 
sons may  be  arrested  without 
warrant  are  the  following; 
Truants  for  not  attending 
school;  intoxicated  persons  dis- 
turbing the  public  or  domestic 
peace  and  tranquility;  by  fish 
wardens,  persons  violating  the 
fish  laws;  tramps;  persons  dis- 
turbing the  peace;  persons  dis- 
turbing religious  and  camp 
meetings;  persons  guilty  of 
cruelty  to   animals,   etc. 


io*Spaulding   v.    Preston,    21   Vt. 
9;   Be  Powers,  25  Vt.  261. 

105 An   ofScer's  return   on   a  writ 
is   conclusive,   as   to   the   facts 
it   states,   between  the  parties 
to   the   action,   but   not   in   an 
action  by  either  party  against 
the  ofBcer.  Then  it  is  prima  facie 
evidence  in  the  ofllcer's  favor, 
but  is  open  to  contradiction. 
Barrett  v.  Copeland,  18  Vt.  67 
Witherell  v.   Goss.   26  Vt.   748 
Bank   v.   Downer,   29   Vt.   332 
Windham    v.    Chester,    45    Vt, 
459;   McKinstry  v.   Collins,   76 
Vt.   231    (232). 
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(2)  The  actual  delivery  of  the  process,  with  such  writ- 
ing upon  it/"'  to  the  officer  or  magistrate  where  the  law  re- 
quires it  to  be  delivered, ^*^  usually  to  the  county  clerk  or  to  the 
justice  before  whom  the  action  is  to  be  tried. 

The  making  of  a  return  is  always  an  act  to  be  done  with 
care.  The  officer  should  clearly  state  just  what  he  has  done,^"' 
so  that  the  court  may  see  if  it  was  done  "duly,"  "lawfully" 
or  "legally."  The  attached  property  must  be  described  with 
legal  certainty,  as  applied  to  the  actual  state  of  the  defend- 
ant's property  at  the  time,  pointing  out  the  particular  things 
attached,  so  that  those  who  know  the  situation  may  learn 
what  has  been  attached.^"" 


loeWhen  a  copy  delivered  to  any 
person,  or  left  in  any  place, 
requires  the  officer's  return 
thereon,  it  means  that  buch 
copy  must  contain  a  copy  under 
the  officer's  signature  of  that 
formal  statement,  extending  so 
far  only  as  may  be  essential 
with  respect  to  the  time,  per- 
son or  place. 

loTWhen  an  officer  serves  a  writ, 
or  other  returnable  process,  it 
is   his     duty    to    return    such 
process   to   the    clerk   or   other 
officer  of  the  court  to  which  it 
is  returnable. 
P.  8.  Sec.  1461  . 
To    justify   under   a    writ,    the 
sheriff  must  show  a  return,  if 
it  were  returnable.     Otherwise 
of  one  acting  under  him. 
Britten    v.    Cole,    2    Salk.    409 
(5);     Freeman     v.     Blewitt,     3 
Salk.     220     (8) ;     Freeman     v. 
Bhiet,  13  Mod.  396;   Middleton 
V.    Price,    3    Strange,    1184. 
To    justify   tinder    any    return- 
able   process,    an    officer    must 
show  its  return. 
The    Six    Carpenters'    Cape    8 
Coke,   146;   Benders  v.  "Wilder, 
16  Vt.  393;  Briggs  v.  Gleason, 
39    Vt.    78;    Colby   v.   Jackson, 
13  N.  H.  536;  Hall  v.  Ray,  40 
Vt.    576;    Sutton    v.    Beach,    2 


Vt.  43;  Collins  v.  Perkins,  31 
Vt.  634;  Lamb  v.  Day,  8  Vt. 
624;  Eaton  v.  Cooper,  29  Vt. 
444;  Kenerson  v.  Bacon,  41  Vt. 
573;  Tyron  v.  Pingree,  67  A. 
St.  Bep.  419;  Morris  v.  Wise, 
3  F.  &  F.  51;  Phillips  v.  Fadden, 
125  Mass.  198;  Ellis  v.  Cleve- 
land, 54  Vt.  437;  Gibson  v, 
Holmes,  78  Vt.  110;  Tubbs  v. 
Tukey,  3  Cush.  438;  Wright 
V.  Templeton,  80  Vt.,  358  (360). 
Turner  v.  Lowry,  2  Aik.  73; 
Kent  V.  Willey,  11  Gray  368; 
Paine  v.  Farr,  118  Mass.  74; 
B.  &  M.  V.  Small,  85  Me.  463; 
Shorland  v.  Govett,  5  B.  &  C. 
485. 

A  failure  so  to  make  return 
vitiates  all  his  previous  acts 
under  that  process  and  makes 
him  a  trespasser  from  the 
beginning. 

losPunctuation  in  officer's  returns 
is    not     generally     entitled    to 
much   consideration. 
Barron    v.    Smith,    63    Vt.    131 
(135). 

io9Bucklin  v.  Cramptou,  30  Vt. 
363;  Pond  v.  Baker,  58  Vt.  293; 
Barron  v.  Smith,  63  Vt.  121; 
Keniston  v.  Stevens,  66  Vt. 
351;   Stearns  v.   Silsby,   74  Vt. 


309 


§  269  SERVICE  OP  PROCESS. 

§  269.  Officer's  return: ""writ  of  summons;  personal  ser- 
vice. 

State  of  Vermont, 

County,  ss. : 

At ,  in  said  county,  on  this day  of ,  19 — ,  I 

served  this    [writ]    by  delivering  to  the  within  named  , 

[defendant]  a  true  and  attested  copy  thereof,  vrith  this  my  re- 
turn thereon. 

Attest,  (Signature,)  Sheriff. 
Pees:"^  {State  the  items.) 

§  270.  Officer's  return;  writ  of  summons,  copy  at  house 
with  resident  person.^" 

(Heading  as  in  §  74  or  §  269.) 

At ,  in  said  county,  on  this day  of ,  19 — ,  I 

served  this  [writ]  by  leaving  a  true  and  attested  copy  thereof, 
with  this  my  return  thereon,  at  the  house  of  the  [then]  usual 

abode  of  the  within  named    [defendant]   ,  in  the  hands 

of -,  a  person  of  sufficient  discretion,  then  resident  therein. 

Attest:  (Signature)  Sheriff. 

§  271.  Officer's  return;  of  the  service  of  any  precept 
"in  the  manner  provided  for  the  service  of  a  writ  of  sum- 
mons.""" 

(Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county  of  ,  this  day  of  , 

[A.  D.]  19 — ,  I  made  service  of  this  [affidavit,  order,  writ,  sum- 
mons, petition],  citation  upon  the  within  named ,  by  deliv- 
ering to  [him]  a  true  and  attested  copy  thereof  with  this  my 
return  thereon  endorsed;  or  at  ,  in  said  county,  on  this 

day    of   [A.    D.]    19 — ,    I    made   service    of   this 

[writ]  on  the  within  named  ,  by  leaving  at  the  house  of 

his  then  usual  abode,  in  the  hands  of  one  ,  a  person  of 

sufficient  discretion  then  resident  therein,  a  true  and  attested 
copy  thereof,  with  this  my  return  thereon  endorsed. 

Fees:  Attest:  (Signature)  Constable. 

—  miles  travel     $ [Sheriff.] 

copies  $ [Deputy  Sheriff.] 

iChief  of  Police.] 


Total 


"op.  S.  See.  1443.  "iFor    the    officer 's    fee-bill    see 

The  form  §371,  is  merely  a  varia-  P.  S.  Sec.  6210;  Acts  1908  No. 

tion  of  J§  269  and  270.  178. 
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§  272.    Officer's  return:  writ  of  summons,  copy  at  house, 
in  a  conspicuous  place."" 

(Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

I  served  this  [writ]  by  leaving  [lodging]  a  true  and  attested 
copy  thereof,  with  this  my  return  thereon,  at  the  house  of  the 

then  usual  abode  of  the  within  named  [defendant]  ,  {for 

instance)  [in  plain  sight  on  the  table,  in  the  kitchen  of  said 
house,]  there  being  no  person  of  sufficient  discretion  then  resi- 
dent therein,  with  whom  to  leave  the  same. 

Attest:   {Signature)   Sheriff. 

§  273.  Officer's  return;  certificate  to  be  put  on  each  copy 
left  with  or  for  a  defendant.^^" 

The  within  and  foregoing  is  a  true  copy  of  the  original 
[writ]  with  my  return  thereon. 

Attest,  {Signature)  Sheriff. 

§  274.  Officer's  return:  writ  of  summons;  non  est  return, 
when  defendant  cannot  be  found. 

{Heading  as  in  §  74  or  §  269.) 

Upon  diligent  search  throughout  my  precinct,  I  can  find 
neither  the  person  nor  the  residence  of  the  within  named  [de- 
fendant],   ,  by  which  he  may  be  summoned. 

Attest,  {Signature)  Sheriff. 

§  275.  Officer's  return:  writ  of  summons  served  on  a 
town  or  other  municipal  corporation.*" 

{Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

I  served  this   [writ]    [petition],  etc.,  by  delivering  a  true  and 

attested  copy  thereof,  with  this  my  return  thereon,  to  , 

town    [city,]    etc,  clerk  of  said  town    [city]    [school  district] 

[village]  of ."' 

Attest,  {Signature)  Sheriff. 

"2P.    S.    Sees.    1445,    3339,    3860,  county    clerk's    office    of    said 

3895,  3898,  etc.  county  of  ."     In  case  of 

iialf    the    writ    runs    against    a  certain  highway  petitions,  etc. 

county  "by  leaving  a  true  and  "to   ,    one    of   the   s«lect- 

•    *    *    return  thereon,  in  the  men  of  said  town  of . ' ' 
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SERVICE  OF  PROCESS. 


§  276.    Officer's  return:  writ  of  summons  served  on  a 
private  domestic  corporation."* 


{Heading  as  in  §  74  or  §  269.) 

At ,  in  said  county,  on  this day  of 


19- 


served  this  writ  on  the  within  named  corporation, ,  by  deliv- 
ering a  true  and  attested  copy  thereof,  with  this  my  return 
thereon,  to ,  [the  clerk  of  said  corporation] ;  or  [the  presi- 
dent]^^*  [cashier]    [a  director]   of  said  coi3?oration ;   [ the 

clerk  of  said  corporation  then  being  absent  from  this  State]  or 

[to ,  one  of  the  stockholders]  of  said  corporation,^^*  there 

being  then  no  clerk,  nor  other  officer  thereof  within  this  State.] 

Attest,  (Signature)  Sheriff. 


§  277.  Officer's  return:  writ  of  summons  served  on  a 
private  corporation  or  association  not  organized  under  the 
laws  of  this  State.  "= 

{Heading  as  in  §  74  or  §  269.) 

At  — — ,  in  said  county,  on  this  day  of  — 


-,  19-, 

I  served  this    [writ]   on  the  within  named  corporation  , 

by  delivering  a  true  and  attested  copy  thereof,  with  this  my 

return  thereon,  to ,  {describe  the  relation  to  the  corporation 

of  the  person  to  whom  the  copy  was  delivered,  in  language  such 
as  to  show  that  the  copy  was  properly  delivered  to  him.y^^ 

Attest,  {Signature)  Sheriff. 


(1)     Designated  agent. ^" 
of  ,  in  the  county  of 


he  being  the  person 


residing  in  this  State,  designated  by  said  corporation,  pursuant 


ii*P.  S.  See.  1445.  Make  the  re- 
turn conform  to  the  facts.  The 
order  is  successive  and  not  al- 
ternative; (1)  the  elerk;  or,  if 
there  is  none,  or  if  he  is  absent 
from  the  State;  (3)  a  principal 
officer;  or,  in  the  absence  of 
all  such  officers;  (3)  a  stock- 
holder. This  return  should  show 
distinctly  why  (2)  is  used  in- 
stead of  (1);  or  why  (3)  is 
used   and  not    (1)    or    (2). 

"bP.  S.  Sees.  1447,  4562,  4563; 
Acts  1908,  No.  117;  Acts  1910, 
No.  54. 


•Foreign  corporations,  non-resi- 
dent individuals,  etc.,  must 
comply  with  the  provisions  of 
the  statutes,  as  to  appointing 
agents  to  receive,  service  of 
process  or  they  cannot  be  li- 
censed to  do  business  in  Ver- 
mont. 

See  P.  S.  Sects.  781.  4562,  4563, 
4960;  Acts  1908,  No.  117,  $9; 
Acts  1910,  No.  54. 

116A  few  illustrations  are  added. 

11 7P.  S.  Sees.  4562,  4563. 
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to  the  statute,  as  the  person  upon  whom  process  against  said 
corporation  may  be  served  within  this  State. 

(2)  Secretary  of  State}^^ 

By  delivering  duplicate  true  and  attested  copies  of  said 

writ,  with  this  my  return  thereon,  to  of  ,  Secretary 

of  State  of  the  State  of  Vermont: 

(3)  Town  Clerk,  station  agent, ^^^  etc. 

,  the  said  defendant  corporation  having  no  designa- 
tion in  force  of  any  person  residing  in  this  State,  upon  whom 
process  against  said  corporation  may  be  served  within  this 
State. 


(4)     Non-designated  agent}^^ 
[the  manager]    [agent] 


[operator]    [messenger]    of 


said  defendant  corporation;  it  having  filed  no  stipulation  with 
the  secretary  of  state,  pursuant  to  the  statute,  agreeing  that 
legal  process  against  such  corporation  may  be  served  on  such 
secretary,  as  required  by  law. 


§  278.    Officer's  return;  writ  of  summons  served  on  a 
joint  stock  company.^^" 


(Headdng  as  in  §  74  or  §  269.) 
At  ,  in  said  county,  on  this 


day  of 


I  served  this  [writ]  on  the  within  named  defendant 


19- 

{state 


the   name   of   the  partnership,   unincorporated  association   or 
joint  stock  company,)   by  delivering  a  true  and  attested  copy 

thereof,  with  this  my  return  thereon,  to  ,  the  [president] 

[clerk]   [treasurer]  of  the  said . 

Attest,  (Signature)  Sheriff. 


lisp.  S.  Sees.  1447. 

iioThe  statutes  provide  for  serv- 
ice upon  various  officers  in  such 
cases,  and  the  service  should 
conform  to  them.  See  i  377 
note.115 

^soServiee  of  process  upon  an  of- 
ficer of  an  organization  men- 
tioned in  the  statutes  of  Ver- 
mont has  the  same  effect  as  re- 
gards its  joint  rights,  property 
and  effects,  as  if  served  upon 


all  partners,  associates  or  share- 
holders. 

When  judgment  has  been  recov- 
ered upon  such  service,  the 
joint  property  of  the  organiza- 
tion must  first  be  exhausted,  be- 
fore the  private  property  of  the 
composing  individuals  can  be 
taken  to  satisfy  judgment. 
P.  S.  Sees.  1448,  1449,  1534. 
Patch  V.  Capeless,  79  Vt.  1. 
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§  279.    Officer's  return;  personal  property  attached ;^'^ 
personal  service. 

(Heading  as  in  §  74  or  §  269.) 

At ,  in  said  county,  on  this day  of  ,  19 — , 


by  virtue  of  this  [writ]  I  attached,  as  the  property  of  the  within 

named  defendant^^^ ,  (describe  the  propertyy"^  and  on  the 

[same]  day  [of ,  19 — ]  I  delivered  to  said^^^  [defend- 
ant]   ,  a  true  and  attested  copy  of  this  [writ]  with  a  list  of 

the  [articles]    [property]  so  attached,  and  with  this  my  return 


thereon. 


Attest,  (Signature)  Sheriff. 


§  280.    Officer's  return;  personal  property  attached  by 


copy^^*  personal  service. 

(Heading  as  in  §  74  or  §  269.) 


At 


in  said  county,  on  this 


day  of 


19—, 


by  virtue  of  this  [writ]  I  attached  as  the  property  of  the  within 

named  defendant  ,    (describe  the  property) ;  and  on  the 

same  day  I  lodged  in  the  town  clerk's  offlce  of  said  town  of  ■ 


a  true  and  attested  copy  of  this  [writ,]  with  a  [list  of  the  articles 
and  a]  description  of  the  property  so  attached,  with  this  my 
return  thereon ;  and  on  the  same  day,  at aforesaid,  I  forth- 
with  [personally]  ^^^  notified  the  said  defendant  ,  of  said 

attachment,  [by  leaving  a  written  notice  thereof  at  his  last  and 

usual  place  of  abode,  in  said  town  of ,  (state  how  left)]  [by 

leaving  a  written  notice  thereof  at  ,  with  ,  he  being 

the  person  having  the  care  of  said  attached  property] ;  and  on 


i2iP.  S.  Sees.  1443,  1458. 

i22The  attachment  of  "one  chip" 
which  is  often  returned  by  some 
of&eers  is  a  mere  legal  fiction, 
representing  a  nominal  but  not 
an  actual  attachment  of  prop- 
erty; and  unless  followed  by 
personal  service  on  the  defend 
ant,  confers  no  jurisdiction 
upon  the  court,  except  perhaps 
over  the  chip  attached  if  there 
were  one.  The  practice  is  not 
to  be  encouraged. 
Bank  v.  Butman,  39  Me.  19; 
Eastman  v.  Wadleigh,  65  Me. 
254;  Swift  V.  Haw  kens,  103  Me. 
371;  Carleton  v.  Ins.  Co.,  35  N. 


H.  163;  Martin  v.  Bryant,  Me. 
80  Atl.  702. 

i23if  the  service  was  not  personal 
see  $5  270-1-2,  386.  If  the  de- 
fendant is  a  corporation  and 
was  served,  see  $$  375,  376,  377, 
278. 

i2*P.  S.  Sees.  1452  to  1454.  Barney 
V.  Rockwell,  60  Vt.  444;  Bar- 
ron v.  Smith,  63  Vt.  121;  Ken- 
iston  V.  Stevens,  66  Tt.  351 
(353V 

i20lf  the  notice  of  the  attach- 
ment was  given  personally,  the 
usual  way  is  by  the  service  of 
the  writ  as  a  summons  and  the 
return  should  conform  thereto. 
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the day  of ,  19 — ,  I  delivered  to ,  the  said  defend- 
ant,^^* a  true  and  attested  copy  of  this  writ,  with  [a  list  of  the 
articles  and]  a  description  of  the  property  so  attached,  with 
this  my  return  thereon. 

Attest,  {Signature.)  Sheriff. 

§  281.    Officer's  return;  attachment  of  mortgaged  build- 
ings or  structures.^^^ 

{Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

by  virtue  of  this  writ,  I  attached  as  the  property  of  the  within 
named  defendant,  the  following  described"^  buildings,   [stnid- 

tures]  erected  by  the  said  defendant  upon  the  lands  of  one ; 

{describe  the  property)  and  on  the  same  day,  I  lodged  in  the 

town  clerk's  office  of  said  town  of ,  a  true  and  attested  copy 

of  this  writ,  with  a  description  of  the  property  so  attached,  and 

with  this  my  return  thereon ;"'  and  on  the  [same]  day  of 

,  19 — ■,  I  delivered  to ,  he  being  the  mortgagee  [lessor] 

of  said  attached  property,  a  like  true  and  attested  copy  of  this 
writ,  with  a  description  of  the  property  so  attached,  with  this 
my  return  thereon;  and  on  the day  of  ,  19 — ,  I  de- 
livered to  said  defendant ,  a  true  and  attested  copy  of  this 

writ,  with  a  description  of  the  property  so  attached,  and  with 
this  my  return  thereon. 

Attest,  {Signature)  Sheriff. 

§  282.    Officer's  return;  capital  stock  of  private  corpora- 
tion attached  on  writ  against  a  stockholder;  personal  service. ^^" 

{Heading  as  in  §  74  or  §  269.) 

At ,  in  said  county,  on  this day  of  ,  19 — , 

by  virtue  of  this  [writ]  I  attached  as  the  property  of  the  within 

named  defendant, shares  of  the  capital  stock  of  the  

{insert  the  legal  name  of  the  corporation) ;  [being  shares  num- 
bered   ;]   {insert  the  number  of  each  share  if  known)  ;  and 

on  the  same  day  I  delivered  to ,  the  clerk  of  said  corpora- 
tion, a  true  and  attested  copy  of  this  [writ  of  attachment,]  with 
a  list  of  the  property  so  attached  endorsed  thereon;  and  at 


i2«P.  S.  Sec.  1455  and  see  P.  S.  attachment  of  the  reversionary 

Sees.  1768  to  1781.  interest    in   personal   property, 

i27This  form,  with  a  little  chang-  under  P.  S.  Sees.  1779-1781. 

ing,  may  be  used  in  case  of  an  issP.  S.  Sees.  1443,  1468,  4870. 
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on  the  — —  day  of  ,  19 — ,  I  delivered  to  the  said 


[defendant]  ,  a  like  true  and  attested  copy  of  this  writ  of 

attachment,  with  a  like  list  of  the  property  attached  and  this  my 
return  endorsed  thereon. 

Attest,  (Signature)  Sheriff. 

§  283.    Officer's  return;  capital  stock  of  private  corpora- 
tion attached  on  writ  against  the  corporation. "° 

(Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

by  virtue  of  this  writ,  I  attached  as  the  property  of  the  within 

named  defendant  corporation,  shares  of  the  capital  stock 

of  said  corporation  [being  shares  numbered  ]    (insert  the 

number  of  each  share  if  known) ;  and  on  the  same  day  I  delivered 

to ,  the  clerk  of  said  corporation,  a  true  and  attested  copy 

of  this  writ  of  attachment,  with  a  description  of  the  property 
attached,  and  this  my  return  endorsed  thereon.^^^ 

Attest,  (Signature)  Sheriff. 

§  284.     Officer's  return;   trustee   process   vrith  personal 
service."" 

(Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

I  served  this  writ  on  the  within  named ,  trustee,  by  deliver- 
ing to    [him]   a  true  and  attested  copy  thereof  with  this  my 

return  thereon ;  [and  at ,  on  this day  of ,  19 — ,  I 

served  this  writ  on  the  within  named  corporation, ,  trustee, 

by  delivering  a  true  and  attested  copy  of  this  writ,  with  this  my 

return  thereon,  to ,  the  [clerk]   [cashier]   [superintendent] 

[treasurer]  of  said  corporation ;]  and  at ,  on  the day 

of  ,  19 — ,  I  delivered  to  the  within  named  defendant,  a 

true  and  attested  copy  of  this  writ,  with  this  return  thereon.^*' 

Attest,  (Signature)  Sheriff. 

§  285.    Officer's  return;  Attachment  of  real  estate;  per- 
sonal service."^ 

(Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

I  served  this  writ  by  attaching  as  the  property  of  the  within 
named  defendant ,  the  following  described  real  estate,  situ- 

12»P.  S.  Sees.  4251,  4271.  "ip.  g.  Sees.  1443,  1450. 

i3op.  S.  Sees.  1443,  1673,  1674. 
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ated  in  said  town,  to  wit: ,   {insert  a  description),   [and 

also  all  of  the  real  estate,  with  the  appurtenances  thereof,  and 
the  defendant's  right  in  equity  to  redeem  the  same,  that  there 

is"^  in  said  town  of ,  bounded  as  said  town  is  bounded;] 

and  on  the  same  day  I  left  in  the  town  clerk's  office  in  said  town, 
a  true  and  attested  copy  of  this  writ,  with  a  description  of  the 
estate  so  attached,  and  this  my  retxuTi  endorsed  thereon,  for 

file  and  entry ;  and  on  the day  of ,  19 — ,  I  delivered  to 

said  defendant  ,     a  true  and  attested  copy  of  this  writ, 

with  a  description  of  the  estate  so  attached,  and  this  my  return 
thereon. 

Attest,  (Signature)  Sheriff. 


§  286.    Officer's  return'^^  as  to  absent  defendants."* 

{Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19- 


I  served  this  writ  by  attaching  as  the  property  of  the  within 
named  defendant, ,  {Insert  description  of  attached  property 


i32An  attachment  of  "all  the  real 
estate"  etc.,  in  town,  creates  a 
valid  lien  on  all  the  rights  and 
interests  of  the  defendant  so 
far  as  the  same  appear  by  the 
public  records  of  land  titles, 
since  that  is  certain  which  can 
be  made  certain.  But  it  creates 
no  lien  on  land  or  interest  in 
land  not  apparent  from  the  land 
records. 

See  J  251.  Young  v.  Judd, 
Brayt.  151;  Clemens  v.  Clemens, 
69  Vt.  545;  Hoy  &  Wright, 
Brayt.  208;  Whitaker  v.  Sum- 
ner, 9  Pick.  308;  Lambard  v. 
Pike,  33  Me.  141;  Porter  v. 
Byrne,  10  Ind.  146;  Hughes  v. 
Farmer's  Nat'l  Bank,  83  Vt. 
386  (390). 

i33The  propertv  in  this  State  of 
non-residents  cannot  be  charged 
with  the  claims  of  creditors  or 
other  suitors,  without  actual 
or  constructive  notice  to  the 
owner  in  substantial  com- 
pliance with  the  law.  The 
Vermont  statutes  provide  for  the 
service  of  writs  upon  non-resi- 
dents,   by    a    procedure    which 


may  or  may  not  result  in  actual 
notice,   but   which   is  sufficient 
to   give   the    court   jurisdiction 
of  the  process  and  authority  to 
inquire  whether  the  defendant 
has  in  fact  received  such  notice. 
The  court  may  be  satisfied  that 
he  has.    See  $$  91  to  99. 
Newton  v.   Adams,   4   Vt.   437 
Whitney  v.  Silver,  22  Vt.  684 
Kidder  v.  Hadley,  25  Vt.  544 
Johnson  v.  Murphy,  42  Vt.  645 
Hawley   v.   Mead,    52    Vt.    343. 
Or  he  may  appear  voluntarily 
and  thereby  waive  by  a  general 
appearance  any  or  all  defects  in 
the   service   of  the  process,   as 
well  as  any  failure  to  give  the 
required  notice. 

If  he  has  not  received  that 
notice,  the  statute  requires  a 
postponement,  or  continuance 
of  the  cause,  and  notice  to  the 
defendant,  either  by  publication 
or  by  personal  notice  in  another 
State  or  country. 
P.  S.  Sees.  1997-2001;  Jones  v. 
Delehanty,  68  Vt.  490;  Wade 
v.  Wade,  81  Vt.  375  (281). 
134P.  S.  Sees.  1450-1458;   1673-75. 
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according  to  the  facts,  for  instance :  One  Jersey  heifer  and  one 
Morgan  stallion,  known  as  Abdallah,  both  found  on  the  farm 

now  occupied  by  ,  in  the  said  town  of  ),  and  on  'the 

same  day  I  left^in  the  town  clerk's  office  of  said  town  of , 

a  true  and  attested  copy  of  this  writ,  with  [a  list  of  the  articles 
and]  a  description  of  the  property  so  attached,  with  this  my 
return  thereon ;  and  on  the  same  day,  at aforesaid,  I  forth- 
with notified  the  said  defendant,  ,  of  said  attachment,  he 

being  a  non-resident  of  this  State,  and  having  no  last  and  usual 
place  of  abode  therein,  by  leaving  a  written  notice,  stating  the 

fact  of  such  attachment,  with  the  said ,  the  person  having 

the  care  of  said  attached  property;  and^^^  on  the  same  day 

at  aforesaid,  I  left  for  the  said  defendant,  ,  a  true 

and  attested  copy  of  this  writ,  with  [a  list  of  the  articles  and] 
a  description  of  the  property  so  attached  with  this  my  return 

thereon,    [in  the  largest  barn  on  the  farm  of  the  said  , 

nailed  to  the  front  of  the  stall  nearest  the  door  of  the  said 
bam]  being  the  place*'"  where  the  said  chattels  were  attached, 

and  the  said  defendant,  ,  having  no  house*'*  of  his  then 

usual  abode,  nor  any  known  agent  nor  attorney*'"  within  this 
State. 

And  at ,  in  said  county,  on  this day  of 19^ — , 

I  further  served  this  writ  by  attaching  as  the  property  of  the 

within  named   defendant,   ,   the  following  described  real 

estate  situated  in  said  town,  to  wit, {insert  a  description), 

and  also  all  of  the  real  estate,  with  the  appurtenances  thereof, 
and  the  defendant's  right  in  equity  to  redeem  the  same,  that' 

there  is  in  said  town  of ,  bounded  as  said  town  is  bounded ; 

and  on  the  same  day  I  left  in  the  town  clerk's  office,  in  said 
town,  a  true  and  attested  copy  of  this  writ,  with  a  description 
of  the  estate  so  attached,  and  this  my  return  endorsed  thereon, 

for  file  and  entry,  and*'^  on  the day  of 19 — ,  I  lodged 

in  the  said  town  clerk's  office  for  the  said  defendant, ,  a  like 

true  and  attested  copy  of  said  writ,  with  a  description  of  the" 
estate  so  attached,  and  this  my  return  thereon,  he,  the  said  de- 
fendant, not  residing  in  this  state,*'"  and  having  no  known  agent, 

issSee  Chap.  VII  5  93  note  79.  requires  one  copy  of  the  writ  to 

i38These   methods   of    giving   the  be    left    for    each    non-resident 

required   notice   are   not   alter-  defendant  and  fewer  copies  will 

native,  but  successive;  and  the  not  suffice. 

officer 's  return  must  show  that  Washburn  v.  Mining  Co.,  41  Vt. 

a    later    method    was    adopted  50;   Hill  v.  Warren,   54  Vt.  73 

by  necessity,  because  all  earlier  (77) ;    Wade    v.    Wade,    81    Vt. 

methods  were  impossible.  375. 

The  statute  P.  S.  1450  to  1458  is^See  Chap.  VII,  ^  93  n'Js. 
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tenant  nor  attorney  therein,""  and  said  town  clerk's  office  being 
the  office  where  by  law  a  deed  of  such  real  estate  is  required 
to  be  recorded."' 

And  at ,  in  said  county,  on  this day  of 19 — , 

I  further  served  this  writ  by  delivering  to  the  within  named 

,  summoned  as  a  trustee  of  the  said  defendants,  ,  a 

true  and  attested  copy  of  this  writ  with  my  return  thereon; 
and  neither  of  the  said  defendants  being  residents  of  this  state, 

at ,  on  the day  of  ,  19 — ,  I  left  with  said •, 

{trustee)  a  true  and  attested  copy  of  this  writ,  with  my  return 
thereon,  for  the  said  defendants,^''  and  each  of  them. 

Attest,   (Signature)   Sheriff."' 


§  287.    Officer's  return;  replevin  for  beasts  distrained, 
or  other  replevin  of  goods,""  when  parties  agree  on  their  value. 


(Heading  as  in  §  74  or  §  269.) 
At  ,  in  said  county,  on  this 


day  of 


19- 


by  virtue  of  this  writ  to  me  directed,  I  took  possession  of  the 
goods  and  chattels  in  said  writ  directed  to  be  replevied,  to  wit: 
(describe  them) ;  and^*^  the  plaintiff  and  defendant,  both  being 


issjudgment    by    default   presup- 
poses legal  notice  to  defendant 
actual    or    constructive.      Mere 
knowledge  of  the  pendency  of 
an    action    is   not    enough,   but 
legal  notice  is  knowledge  com 
municated  in  a  prescribed  way. 
Newton  v.   Adams,   4  Vt.   437 
Chase    v.    Davis,    7    Vt.    476 
Whitney  v.  Silver,   22  Vt.  634 
Kidder  v.   Hadley,  25  Vt.  544 
Davis  v.  Richmond,  35  Vt.  419 
Johnson  v.  Murphy,  42  Vt.  645 
Hawley  v.   Mead,   52   Vt.   343 
Wade    V.    Wade,    81    Vt.    275 
(280). 

i39These  acts  complete  the  serv- 
ice so  far  as  the  officer  can 
proceed,  and  bring  the  attached 
property  under  the  control  of 
the  court. 

Substituted  service  of  a  writ 
upon  a  non-resident  defendant 
cannot  be  had  unless  some 
property  has  been  attached  in 
Vermont  in  which  that  defend- 


ant has  an  interest;  and  then 
such  service,  without  a  volun- 
tary appearance,  will  suffice 
only  to  affect  such  defendant's 
right  and  interest  in  the  at- 
tached property. 
Pennoyer  v.  Neff,  95  TJ.  S.  714; 
St.  John  V.  Holmes,  32  Am. 
Dec.  602;  York's  Bank  Appeal, 
36  Pa.  St.  460;  Cobanne  v. 
Graf,  87  Minn.  510;  Woodruff 
V.  Taylor,  30  Vt.  65;  Price  v. 
Hickok,  39  Vt.  393;  Bank  v. 
Peabody,  55  Vt.  493;  Bank  v. 
Hall,  76  Vt.  280  (281-2-3). 

i*oP.  S.  Sees.  1816-22;  1827;  6266 
(15). 

i*ilf  the  parties  do  not  agree, 
see  P.  S.  Sees.  1815,  1827;  and 
insert  here  [and  the  said  par- 
ties not  agreeing  as  to  value  of 
said  goods  and  chattels,  so  to 

be  replevied]  I  appointed  , 

and  ,  three  disinte- 
rested [and  discreet]  persons, 
to    appraise    the    same,    which 
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present,  mutually  agreed  that  the  value  of  said  goods  and  chattels 

is dollars,  as  the  true  and  just  value  of  the  same  in  money ; 

and  thereupon  the  said  plaintiff  having  executed  to  the  de- 
fendant and  delivered  to  me  a  bond  in  the  penal  sum  of 

dollars,  being  double  the  value  of  said  property  so  ascertained, 
with  sufficient  sureties,  conditioned  to  prosecute  said  replevin 
to  final  judgment,  and  to  pay  such  damages  and  costs  as  the 
defendant  may  recover  against  [him],  and  also  to  return  such 
property  in  case  such  shall  be  the  final  judgment  of  the  court, 
I  then  and  there  replevied  said  property  and  delivered  the  same 

to  the  plaintiff.^*^  And  on  the  same  day,  at  aforesaid,  I 

delivered  to  the  within  named  defendant ,  a  true  and  attested 

copy  of  this  writ,  with  this  my  return  thereon  endorsed ;  and  I 

now  return  the  bond  above  mentioned  to  ,   [the  justice  of 

the  peace  who  signed  said  writ]  [the  clerk  of  the  county  court 
for  the  county  of aforesaid]  for  the  use  of  the  defendant. 

Attest,  (Signature)  Sheriff. 

§  288.    Officer's  return,  writ  of  replevin;  goods  attached 
on  mesne  process  replevied  by  defendant."^ 


(Heading  as  in  §  74  or  §  269.) 
At  ,  in  said  county,  on  this 


day  of 


19- 


by  virtue  of  this  writ  to  me  directed,  I  replevied  the  following 
described  property,  to  wit -.(describe  the  property),  being  all 
[part]  of  the  property  in  said  writ  of  replevin  mentioned ;  and 
the  plaintiff  having  executed  a  bond  to  the  defendant  with 

sufficient  surety,  in  the  penal  sum  of  dollars,  as  in  this 

writ  directed,  and  conditioned  according  to  law,  and  having 


said  appraisers,  after  having 
been  sworn  by  me  agreeably  to 
law,  did  then  and  there,  on 
view  of  said  [goods  and  chat- 
tels]   appraise  the  same  at  the 

sum    of   dollars,    as   their 

true  and  just  value  in  money]. 
State  the  proceedings  accord- 
ing to  the  fact. 
i*2An  officer  cannot  justify  under 
a  writ  of  replevin,  if  he  de- 
livers the  property  to  the  plain- 
tiff without  first  taking  a  legal 
replevin  bond  and  complying 
with  the  law  applicable  to  the 
execution  of  his  process.  He 
may  deprive  the  defendant  of 


some  use  of  the  property  be- 
fore he  gets  the  bond,  but  to 
such  an  extent  only  as  to  en- 
able him  to  effect  an  appraise- 
ment in  order  to  take  a  proper 
bond. 

Moors  v.  Parker,  3  Mass.  310; 
Walcott  V.  Mead,  12  Mete.  516; 
Dearborn  v.  Kelley,  3  Allen 
426;  White  v.  Allen,  30  Vt. 
484;  Driscoll  v.  Place,  44  Vt. 
253;  Ellis  v.  Cleveland,  54  Vt. 
437;  Eastman  v.  Barnes,  58  Vt. 
330;  Wright  v.  Marvin,  59  Vt. 
437;  McKinstry  v.  Collins,  76 
Vt.  321  (331)  (330). 
i4sP.  S.  Sees.  1830-34. 
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delivered  said  bond  to  me,  I  delivered  said  property  to  said 

plaintiff ;  and  on  the  same  day  I  delivered  to  the  within 

named  defendant  ,  a  true  and  attested  copy  of  this  writ, 

with  this  my  return  thereon  endorsed;    and    I    now    return 

this  writ,  together  with  the  bond  aforesaid,  to ,  the  [justice 

of  the  peace  who  signed  said  writ]  [clerk  of  the  county  court 
for  said  county  of ]  for  the  use  of  said  defendant. 

Attest,  {Signature)  Sheriff. 

§  289.    OflBcer's  return,  service  of  a  subpoena.^** 

{Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

I  served  this  subpoena  on  the  within  named ,  by  [reading 

the  same  in  the  hearing  of  each  of  them]  [delivering  to  each  of 
them  an  attested  copy  of  this  subpoena]  [and  by  tendering  to 
each  of  them  the  amount  of ^*°  money  by  law  allowed  as  fees  for 
travel  and  one  day's  attendance]. 

Attest,  {Signature)  Sheriff. 

§  290.    OflBcer's  return,  writ  of  capias;  defendant  arrest- 
ed and  bailed.^*" 

{Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

by  virtue  of  this  [writ] ,  I  arrested  the  body  of  the  within  named 

defendant ,  read  the  same  in  his  hearing ;  and became 

surety  to  my  satisfaction,  by  endorsing  his  name  on  this  writ 
as  bail  thereon. 

Attest,  {Signature)  Sheriff. 

§  291.    OflBcer's  return;  respondent  arrested  on  a  crimi- 
nal warrant  and  brought  into  court."' 

{Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  — ■ —  19 — , 

by  virtue  of  this  warrant,  I  apprehended  [arrested]  the  body  of 

the  within  named ,  read  the  same  in  his  hearing,  and  now 

have  him  here  ia  court,  as  therein  commanded. 

Attest,  {Signature)  Sheriff. 

i**P.  S.  Sec.  1603.  "8P.  S.  Sees.  2056-63. 

i*6p.  S.  Sees.  6838,  6241.  i«p.  8.  Sees.  2056,  2220. 
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§  292.    Officer's  return;  writ  of  capias  or  criminal  war- 
rant; defendant  committed  for  want  of  bail.^*^ 


{Heading  as  in  §  74  or  §  269.) 
At  ,  in  said  county,  on  this 


day  of 


-,  19-, 


by  virtue  of  this  [writ]^*°  [warrant]  I  arrested  the  body  of  the 

within  named  [respondent]  [defendant]  ^*° ,  read  the  same  in 

his  hearing;  and,  [since  said  defendant  neglected  and  refused 
to  procure  bail  for  his  appearance  to  answer  unto  said  writ  and 
did  not  expose  sufficient^*"  property  to  secure  me]  on  this  same 
day  at  —  I  committed  him  to  the  common  jail  of  said  county, 
and  [him]  delivered  to  the  keeper  of  said  jail  within  the  same, 
together  with  a  true  and  attested  copy  of  this  [writ] ,  with  this 
my  return  thereon;  [and,  on  the day  of ,  19 — ,  I  de- 
livered to  said  defendant,  ,  a  true  and  attested  copy^^"  of 

this  writ  with  my  return  thereon]. 

Attest,  {Signature)  Sheriff. 


§  293.    Officer's  return  on  writ  of  capias;  defendant,  who 
claimed  privilege,  committed  in  another  county.^^^ 

State  of  Vermont, 
{Franklin]  County  ss. 


At 


-,  in  said  county,  on  this 


day  of 


-,  19- 


by  virtue  of  this  writ  I  arrested  the  body  of  the  within  named 

defendant,  ,  read  the  same  in  his  hearing,^^^  and  since  the 

said  defendant  neglected  and  refused  to  procure  bail  [for  his 
appearance  to  answer  unto  said  writ]  and  did  not  expose  suffi- 
cient property  to  secure  me ;  and  since  at  the  time  of  said  arrest 
there  was  no  legal  jail  in  said  county  of  [Franklin],  I  there- 
upon committed  the  said  defendant  on  the  [said]  day  of 


19 — ,  to  the  common  jail  in  the  adjoining  county  of  [Chit- 
tenden], and  [him]  delivered  to  the  keeper  of  said  jail  within 


"SP.  S.  Sees.  3056-63;  2319-20. 

i*80mit  certain  bracketed  words 
if  committed  on  a  warrant. 

i50$200  penalty  if  the  officer  does 
not  deliver  a  copy  within  six 
hours  after  demand  and  pay- 
ment therefor.  P.  S.  Sees. 
3059,    3330. 

"iP.  S.  Sees.  2056-58.  Kidder  v. 
Barker,  18  Vt.  454;  Traey,  ex 
parte,   25  Vt.   93;    Kenerson  v. 


Bacon,  41  Vt.  573;  Clayton  v. 
Scott,  45  Vt.  386;  State  v. 
Malloy,  54  Vt.  96;  Ee  Durant, 
60  Vt.  176;  Kent  v.  Miles  69 
Vt.  379;  State  v.  Shaw,  73  Vt. 
149;  Gibson  v.  Holmes,  78  Vt. 
110;  Re  Hunt,  85  Vt.  345;  Ee 
Edson,  85  Vt.  366. 
i52The  claim  of  privilege  if  any, 
may  properly  be  inserted  here. 
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the  same,  together  with  a  true  and  attested  copy  of  this  writ, 
with  this  my  return  thereon.  (//  a  copy  was  delivered  to  the 
defendant,  see  §  292.) 

(//  the  defendant  made  claim  to  a  privilege  from  arrest, 
add,  or  insert  earlier  in  this  form)  [and  thereupon,  at  the  time 
of  making  said  arrest,  the  said  defendant  claimed  to  be  privi- 
leged from  such  arrest,  for  the  reason  that (State  the  rea- 
son, as:  [he,  the  said  defendant  is  a  member  of  the  General 
Assembly  of  this  State,  in  necessary  attendance  upon  the  ses- 
sion thereof,]  and  so  informed  me  at  the  time  of  said  arrest, 
and  then  made  known  to  me  his  claim  of  such  privilege.] 

Attest,  (Signature)   Sheriff. 

§  294.    Officer's  return;  prisoner  too  sick  to  be  removed.^"* 

(Heading  as  in  §  74  or  §  269.) 

At  ,  in  said  county,  on  this  day  of  ,  19 — , 

by  virtue  of  this  writ  [warrant]  I  arrested  the  body  of  the 
within  named  defendant    [respondent],  who  was  at  the  time 

of  said  arrest,  and  on  this  day  of  ,  19 — ,   [the  last 

return  day  of  this  writ]  still  is  so  sick  that  I  cannot  have  him 
to  appear  before  said  court  as  I  am  within  commanded,  without 
great  danger  to  his  life. 

Attest,  (Signature)  Sheriff. 

§  295.  Officer's  return  on  a  criminal  warrant,  when  the 
officer  cannot  find  respondent.^'* 

(Heading  as  in  §  74  or  §  269.) 

Upon  diligent  search  I  cannot  find  the  within  named 

within  my  precinct. 

Attest,  (Signature)  Sheriff. 

§  296.    Officer's  return  on  mittimus  to  state  prison."' 

(Heading  as  in  §  74  or  §  269.) 

At  ,   in  said  county,   this  day  of  ,   19 — , 

by  virtue  of  this  mittimus,  I  took  the  body  of  the  within  named 

from  the  keeper  of  the  jail  in  said  county  of ,  and 

delivered  to  said  keeper  a  true  and  attested  copy  of  this  mitti- 


iBSBramble    v.    Poultney,    12    Vt.  i54Called  a  non  est  inveutus  re- 

343.     This   return   is    called   a  turn, 

languldns.  looP.  S.  See.  2057. 
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mus,  with  my  return  thereon,  and  on  the day  of ,  at 

Windsor,  in  the  county  of  Windsor,  I  committed  the  said 

to  the  superintendent  of  the  State  Prison,  within  said  prison, 
and  left  with  said  superintendent  a  true  and  attested  copy  of 
this  mittimus,  with  this  my  return  thereon  endorsed. 

Attest,  (Signature)  Sheriff. 

§  297.  Bailment  to  a  receiptor. — An  officer  who  has  made 
an  attachment  by  aetuaP*'"  seizure,  must  keep  the  property  safe- 
ly, excluding  the  possession  and  control  of  all  other  persons,  so 
that  he  may  produce  it  to  be  taken  upon  the  execution.  He  may 
lock  it  up;  may  employ  some  suitable  person,  other  than  the 
former  owner,  as  a  keeper ;  or  instead,  may  deliver  the  attached 
property  to  some  responsible  person  who  will  execute  his  re- 
ceipt therefor.  Often  the  property  mentioned  in  such  receipt  is 
absolutely  fictitious,  and  then  the  receipt  is  simply  a  contract 
binding  the  receiptor  to  pay  upon  the  execution  a  sum  of 
money  not  exceeding  the  amount  receipted  for.  In  other  cases 
the  exact  property  attached  is  receipted  for;  and  then  the 
surety  is  a  bailee  for  safe  keeping,  bound  to  keep  and  return 
the  specific  property  in  good  condition,  so  far  as  reasonable 
care  may  enable  him  so  to  do. 

The  liability  of  the  receiptor  is  to  make  the  officer  whole, 
and  not  to  pay  the  debt,  unless  the  officer  would  be  liable  under 
like  circumstances.^^' 

§  298.  Common  form  of  receipt  for  goods  attached  upon 
an  ordinary  writ. 

(Heading  as  in  ^  74:  or  ^  75. 

Received  for  safe  keeping  of  — —  sheriff,   [constable]  the 

i56Personal      property      attached  Ormsby  v.  Morris,  29  Vt.  417 

by    copy   in    the    town    clerk's  Fay    v.    Munson,    40    Vt.    468 

office  is  still  in  the  custody  of  Willey  v.  Laraway,  64  Vt.  566. 

the   officer,   who   must   produce  isTgpencer  v.  Williams,  2  Vt.  309 

it  unless  he  can  show  that  he  Allen    v.    Butler,     9    Vt.    132 

has  exercised  the  same  degree  Pettes   v.   Marsh,   15   Vt.   454_ 

of    care    concerning    it    as    if  Eoberts    v.    Carpenter,    53    Vt, 

he  had  taken  it  into  his  actual  678 ;    PoUey  v.   Hazard,   70  Vt, 

possession.  320. 
Smith   V.   Church,   27   Vt.   168; 
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following  described  personal  property  attached  on  a  writ  dated 

,  in  favor  of ,  the  plaintiff  in  the  above  entitled  cause ; 

{insert  description).    All  of  the  agreed  value  of dollars;. 

which  property  I  promise  to  keep  safely  and  deliver  in  good  con- 
dition to  the  said ;   [sheriff]  or  to  any  lawful  officer  w£o 

may  hold  an  execution  issuing  on  the  judgment  in  said  action, 

on  demand,  or  to  pay  the  amount  of dollars;  and  I  further 

agree  to  save  him,  the  said (sheriff)  harmless  and  indem- 
nified from  aH  costs,  charges,  damages  and  expenses,  by  reason 
of  his  having  entrusted  the  aforesaid  property  to  my  care. 

{Conclusion  as  in  §  77  (1).) 

{Signature.) 

In  presence  of 

{Witness  signature.) 

§  299.  Replevin  of  goods  attached.^^* — Sometimes,  how- 
ever, the  officer  will  not  accept  such  a  receiptor  as  the  defend- 
ant may  offer,  and  resort  is  had  to  the  statutory  provision  for 
compelling  a  redelivery  to  the  defendant  of  the  attached  prop- 
erty upon  his  giving  a  bond  to  return  the  same.^" 

§  300.  Sale  of  attached  property  on  the  writ."" — Some- 
times the  personal  property  attached  on  the  writ  is  of  a  per- 
ishable nature,  or  likely  to  be  greatly  reduced  in  value  by 
keeping,  or  such  as  cannot  be  kept  without  great  and  dis- 
proportionate expense,  so  that  it  is  for  the  interest  of  all  that 
the  same  shall  be  turned  into  money,  instead  of  being  held  in 
the  condition  it  was  when  attached.  The  statutes^"^  providie 
a  method  by  which  property  attached  on  the  writ  may  be  sold 
without  waiting  for  an  execution.  The  parties  may  consent 
to  such  a  sale,  or  either  party  may,  in  a  proper  case,  require 
it  to  be  done.  The  statutory  provisions  are  explicit  and  should 
be  followed  with  strictness. 


158P.  s.  Sees.  1820-24.  to   the   final   judgment   if   one 

is'Eeplevin     of     goods     attached  be    recovered   hj   the   plaintiff 

is   not   an   independent   action,  in  the  action. 

but   a  mere  appendage  to  the  Green  v.   Holden,   35   Vt.   315; 

original  suit.     It  is  a  proceed-  Driscoll  v.   Place,  44  Vt.   252; 

ing     for     the     compulsory    re-  Preseott    v.     Starkey,     71    Vt. 

ceipting    of    the    property    at-  118  (126). 

taehed,    and    the    condition    of  i8»P.  S.  Sees.  1782  to  1791. 

the  bond  is  that  the  property  loiP.  S.  Sees.  1784,  1785. 

shall    be    returned    to    respond 
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§  301.  Agreement  that  property  attached  may  be  sold 
before  final  judgment."^ 

(Heading  as  in  ^  74:  or  ^  75.) 

Whereas  of ,  on  the day  of ,  sued  out 

his  writ  of  attachment  against  of  ,  in  an  action  of 

,  claiming dollars  damages,  and  delivered  said  writ  to 

a  [deputy]  sheriff  of  the  county  of ,  to  serve  and  return 

according  to  law;  who.  by  virtue  of  said  writ,  has  attached 

the  following  personal  property  of  the  said  ,  to  wit: — 

(describe  the  property.) 

Now,  therefore,  the  said and (parties)  do  hereby 

consent  and  agree  that  the  said  ,   (the  officer)   may  sell 

said  attached  personal  property,  in  the  manner  prescribed  by 
law,  and  shall  hold  the  proceeds  of  said  sale,  after  deducting 
the  necessary  charges  thereof,  subject  to  said  attachment,  and 
to  be  disposed  of  in  accordance  with  the  rights  of  the'  parties 
under  the  law. 

(Conclusion  as  in  %  11  (1).) 

(2  Signatures.) 
Witness:   (Signature.) 

§  302.  Officer's  return  upon  execution."^ — ^Upon  receiv- 
ing an  execution,  the  officer's  duty  is  to  endorse  thereon  the 
date  when  received;  then  to  repair  to  the  debtor's  usual  abode, 
if  within  his  precinct,  and  demand  of  the  debtor  the  amount 
of  the  execution  with  interest  and  charges.^** 

If  the  debtor  does  not  pay,  the  officer  must  levy  upon  his 
goods  and  chattels,  if  he  can  find  any,  or  if  the  creditor  can 
show  him  any ;  and  by  a  sale  of  the  same,  satisfy  the  execution.  If 
the  attached  property  has  been  receipted,^'^  the  officer  must 
demand  the  same  of  the  receiptor  within  the  life  of  the  execu- 
tion. If  the  officer  has  the  attached  property  in  possession, 
he  should  advertise  it  for  sale,  and  sell  it  according  to  law.^°° 

Exemptions^"'  apply  to  executions  as  well  as  to  attach- 


182P.  S.  Sec.  1782.  and    delivered    to    the    officer 

i«3P.    S.    Sees.    2143    to   3206.  within    thirty    days    after    the 

The  nature  of  a  writ  of  execu-  date  of  the  judgment,  etc. 

tion  is  described  elsewhere.  P.  S.  Sees.  2154-55. 

le^p.  s.   Sees.  2151-52.  "eP.  S.  Sees.  2154-55. 

i86Tbe   execution    must    be    issued  lo^gee  $  252,  253. 
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ments.  The  statutes  should  be  carefully  followed  at  every 
stage  of  the  proceedings.  At  the  end  the  officer  should  make 
return  on  the  execution  and  return  the  document  into  the 
proper  office  from  which  it  was  issued. 

§  303.  Officer's  return  on  execution  for  sale  of  personal 
property.^"^ 

{Heading  as  in  §  74  or  §  269.) 

On  the day  of ,  19 — ,  at ,  in  said  county,  I 

repaired  to  the  usual  place  of  abode  of ,  the  within  named 

debtor,  and  then  and  there  demanded  of  [him]  the  sum  re- 
quired to  be  levied  by  the  within  execution,  with  the  interest 
thereon,  and  the  charges  for  serving  the  same.    And  the  said 

having  neglected  to  pay  said  sums  on  demand,  I  levied? 

said  execution  upon"  the  following  goods  and  chattels  of  said 
debtor,  to  wit:   {descriie  them),  and  [having  safely  kept  the 

same,]  on  the day  of ,  19 — ,  I  advertised  the  goods  and 

chattels  so  taken,  by  posting  at  ,  a  public  place  in  said 

town  of ,  where  said  chattels  were  taken,  a  notice  enumer- 
ating them  and  stating  that  the  same  would  be  sold  at  public 

auction  at  said  public  place,  on  the day  of ,  19 — ,  at 

o'clock  in  the noon. 

And  the  said  parties  in  interest  having  agreed  thereto  {or 
state  any  other  reason  therefor) ,  I  adjourned  said  sale  from  said 

day  of  ,  19 — ,  until  the day  of  ,  19 — ,  by 

posting  notice  to  that  effect  at  the  said  public  place,  on  the 
— — '  day  of ,  19 — . 

And  having  safely  kept  said  goods  and  chattels  until  the 
time  of  sale,  and  the  said  debtor  having  failed  to  redeem  the 
same  by  otherwise  satisfying  said  execution  and  the  legal 
charges  thereon,  I  sold  said  goods  and  chattels  or  [the  following 
goods  and  chattels,  sufScient  to  satisfy  said  execution,  with  the 

cost  and  charges  thereon]   at  the  said  ,  on  the  said  

day  of ,  19 — ,  at  the  hour  of ,  at  public  auction  to  the 

highest  bidder  therefor,  to  wit:  {state  the  chattels  sold,  the 
prices  and  the  persons  to  whom  sold)'^^^  each  of  said  persons 


188P.  S.  Sees.  2153  to  3156.  if  he  does  so  purchase,  the  sale 

i89An    officer    conducting  an  offi-  ceases  to  be  an  official  sale. 

cial    sale     cannot    himself,   nor  Downing     v.     Lyford,     57     Vt. 

as   agent   for   another,  nor  by  507;   Caswell  v.   Jones,  65  Vt. 

another  as  agent,  purchase  any  457  (461). 

of  the  property  sold  there;  and 
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being  the  highest  bidder  for  said  chattels  respectively,  and  the 
sums  so  bidden  being  the  highest  sums  bidden  therefor  at  such 
sale."" 

And  since  the  costs  and  charges  of  said  sale  amount  to  the 

sum  of  dollars,  which  being  deducted  from  said  sum  of 

dollars,  the  total  amount  realized  from  said  sale,  I  paid 

over  the  residue,  amounting  to dollars,  to [attorney 

for]  said  creditor  [in  part]   [full]  satisfaction  of  this  execution. 

{Conclusion  as  in  §  77  (1).) 

§  304.  Sale  of  real  estate  on  execution."^ — The  sale  of 
real  estate  on  execution  is  regulated  by  the  statutes  which 
provide  also  certain  forms  for  the  deed,^'^  the  officer's  re- 
turn,^^^  and  the  writ  of  possession.^''*. 

Real  estate  attached  on  a  writ  is  subject  to  the  attachment 
lien  for  five  months  after  judgment.^'^  The  officer,  however, 
may  acquire  a  lien  under  the  execution,  by  lodging  in  the  town 
clerk's  office,  or  other  proper  place,  a  certified  copy  of  the 
execution  with  a  certificate  thereon,  under  his  hand,  stating 
that  he  is  directed  to  levy  the  same  on  such  real  estate,  desig- 
nating the  same  as  in  case  of  an  attachment.  This  creates  a 
lien  in  favor  of  the  execution  creditor  for  five  months,  from 
the  time  of  lodging  such  copy,  with  the  same  extension  in 
case  of  previous  attachment.^'® 

Exemptions  with  regard  to  real  estate  are  mentioned  else- 
where.^"' 


I'oln  case  of  levy  upon  and  sale 
of  stock  in  a  corporation,  the 
purchaser  must  cause  an  at- 
tested copy  of  the  execution 
and  officer's  return  to  be  left 
with  the  clerk  of  the  corpora- 
tion within  twelve  days  after 
the  sale.  P.  S.  See.  4270. 
Judge  Aikens,  in  his  Practical 
Forms,  says  that  this  copy 
should  be  certified  by  the  clerk, 
or  justice,  issuing  the  execu- 
tion; but  the  statute  does  not 
seem  to  distinguish  it  from 
other  cases  of  attested  copies 
which  are  usually  certified  by 
the  officer. 


171P. 

S. 

Sees, 

.  3170  to  3206. 

172P. 

S. 

Sec. 

2181. 

173P. 

s. 

Sec. 

6366 

(5). 

174P. 

s. 

Sec. 

6266 

(8). 

175P. 

s. 

See. 

2147  to  2148. 

176P. 

s. 

Sees 

.  3173 

,  3173. 

i^'When    an 

execution   is   levied 

upon  land  which  includes  a 
homestead,  the  location  and 
boundaries  of  the  homestead 
must  first  be  ascertained  and 
set  out  before  the  execution 
sale,  and  the  sale  must  be  only 
of  the  residue.  If  the  land  is 
sold  subject  to  the  debtor's 
right  of  homestead,  instead  of 
setting  out  that  homestead  and 
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§  305.    Sheriff's  notice  of  sale  of  real  estate."^ 

{Heading  as  in  §  74,  §  75  or  §  269.) 

Notice  is  hereby  given  that  I  hold  an  execution  against 

,    [one  of]   the  above  named  defendants,  in  favor  of  the 

said ,  issued  upon  a  judgment  rendered  [by ,  a  justice 

of  the  peace  for  the  county  of  — — ]   [at  the term  19 — ,  of 

the county  court,]  for  the  sum  of damages  and 

costs,  and  that  said  execution  has  been  levied  and  extended 
upon  the  following  described  parcels  of  land  situated  in  the 

town  of ,  in  the  county  of  ,  in  the  State  of  Vermont, 

with  the  appurtenances  thereof,  and  with  the  said  defendant's 
right  in  equity  to  redeem  the  same,  as  the  property  of  the  said 
defendant,  ,  to  wit:    {Insert  description  of  real  estate). 

Notice  is  hereby  further  given  that  by  virtue  of  said  exe- 
cution, and  by  the  direction  of ,  attorney  for  the  creditor 

in  said  cause,  unless  said  amount  of  said  execution,  costs  and 
interest,  together  with  my  fees  and  legal  charges,  thereon,  is 
in  the  meantime  paid  and  satisfied,  I  shall  sell  the  real  estate 
above  described,  with  the  appurtenances  thereof,  and  with  all 
the  said  debtor's  right  in  equity  to  redeem  the  same,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  the  amount  of 
said  execution,  interest  and  all  the  costs  thereon,  at  public  auc- 
tion to  the  highest  bidder  for  the  same,  at  ,  in  said  town 

of  ,  on  the  day  of  ,  19 — ,  at o'clock  in  the 

noon,  to  satisfy  in  whole  or  in  part  said  amount  of  said 

execution,  costs,  and  interest,  together  with  my  fees  and  legal 
charges  thereon,  as  directed  in  said  execution. 

{Conclusion,  as  in  §  77  (1).) 

§  306.  Imprisonment  upon  execution. — Executions  are  of 
two  sorts,  against  property  and  against  the  body;  while  the 
latter  are  in  two  classes,  certified  and  uncertified.  A  certified 
execution  is  elsewhere  described.  A  debtor  committed  to  jail 
upon  an  uncertified  execution  may  be  released  at  once,  upon 
giving  a  bond,  usually  called  a  jail  bond,  by  which  he,  with 
sufficient  surety,  engages  that  he  will  not  depart  from  the 
limits  of  the  jail  yard  until  he  is  lawfully  discharged  from 


selling  the   residue,   the   entire  Whitefield    v.    Adams,    65    Vt.. 

sale  is  positively  void.  632. 

P.  S.  Sees.  3545-46.     Fairbanks  ""sp.  s.  Sees.  2176,  2177. 

V.     Devereaux,     48     Vt.     553; 
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his  commitment,  and  that  he  will  indemnify  the  sheriff  against 
any  such  escape.^'" 

Formerly  each  jail  had  its  own  particular  jail  yard,  the 
limits  of  which  were  surveyed,  including  only  a  limited  area'; 
within  which  those  unfortunate  debtors  who  had  given  bond, 
but  had  not  been  able  to  compromise  their  obligations,  were 
wont  to  wander,  casting  longing  eyes  upon  that  other  portion 
of  the  world  which  lay  without.  Since  1852,  however,  the 
limits  of  all  jail  yards  have  been  the  same — ^the  boundaries 
of  the  State  ;^*°  so  that  the  obligation  of  a  jail  bond  is  that 
the  execution  debtor  will  remain  within  the  State  until  he  is 
discharged  from  liability  to  imprisonment  upon  that  process; 
and  its  only  practical  use  is  to  let  him  remain  outside  the 
jail  pending  the  few  days  required  for  a  hearing  before  the 
jail  commissioners  on  the  question  of  his  discharge,  upon  tak- 
ing the  poor  debtor's  oath.^^^ 

A  debtor  in  jail  upon  a  certified  execution,  however,  can- 
not get  out  by  thus  giving  a  jail  bond,  nor  can  he  take  the 
poor  debtor's  oath  until  he  has  first  procured  that  certificate 
to  be  vacated^*^  by  the  county  court  or  a  superior  judge. 

§  307.  The  commissioners  of  jail  delivery.^^^ — Imprison- 
ment for  a  debt  is  so  largely  a  thing  of  the  past^'*  that  its  in- 
stances seldom  occur;  and  the  occasional  use  of  the  remedies 
which  the  law  still  provides  calls  for  a  special  study  of  an 
unfamiliar  subject. 

For  the  collection  of  an  ordinary  contract  debt,  no  re- 
straint of  the  body  has  existed  during  more  than  sixty  years. 
For  the  collection  of  a  debt  created  by  a  fraudulent  breach^*' 
of  trust,  for  the  collection  of  damages  recovered  for  wilful 
and  malicious  wrongs,  including  bastardy  eases,  a  limited  im- 


178P.  S.  Sees.  3103,  for  form  see  is^p.  s.  Sees.  3412  to  3415;  2103 

Sec.  6266  (58).  to  3142. 

isop.  S.  Sees.  6094.  i84l]nprisoiimeiit    for    debt,    as    a 

isip.  S.  Sees.  2119  to  2135.  general    method    of    collection, 

i828ee  P.  S.  Sees.  3136-3141.  See  was    abolished,    to    take    effect 

also  Chap.  VII.   J   89;   and  for  January    1,     1839.       See    Acts 

forms  of  petition  and  vacating  1838,  No.   12.   Sec.   1. 

order  see  $5  744,  745.  ^^oP.  S.  Sees.  2082-2086,  3089. 
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prisonment  of  the  body  still  exists;  while  a  like  detention  of 
the  body  of  a  non-resident  or  absconding  debtor  may  be  had, 
to  ensure  the  application  upon  the  debt  of  any  concealed  or 
secreted  property  which  may  be  discovered.^^^ 

In  certain  of  these  cases,  relief  from  arrest  may  be 
granted  or  refused  by  the  authority  who  signs  the  writ.^^° 

In  other  cases  the  relief  may  be  granted  or  refused  by  the 
commissioners  of  jail  delivery.  These  ofSeers  are  three  in 
each  county,  appointed  biennially  on  the  first  day  of^^'  Decem- 
ber.   They  must  be  sworn,  and  two  are  a  quorum. 

§  308.  Release  by  jail  commissioners. — A  debtor  who  has 
the  privilege  of  taking  the  poor  debtor's  oath  should  apply 
to  the  jail  commissioners,^^*  who  issue  a  citation^*®  which  is 
served  like  a  writ  of  summons^®"  on  the  creditor,  or  his  attor- 
ney, six  days  before  the  time  of  trial.^"^ 

The  proceedings  before  these  commissioners  is  in  the 
nature  of  a  trial ;  and  the  question  to  be  determined  is,  whether 
the  prisoner  has  or  has  not  estate  to  the  amount  of  twenty 
dollars,  or  sufficient  to  satisfy  the  execution,  if  less,  exclusive 
of  property  exempt  from  execution;  and  whether  since  his 
commitment  he  has  disposed  of  any  part  of  his  estate  to  de- 
fraud his  creditors,  or  to  prefer  any  other  creditor  to  this 
one.^°^ 

If  the  finding  of  fact  is  favorable  to  the  prisoner,  the  com- 
missioners administer  to  him  the  poor  debtor 's^'^  oath,  and 
deliver  to  him  two  certificates,  one  for  himself  and  one  for  the 
jailer;^'*  whereupon  he  is  thereafter  free  from  arrest  or  im- 
prisonment, upon  the  debt  due  the  execution  creditor  at  that 
time."" 

Jail  commissioners  are  not  a  court  of  record,  so  that  their 
proceedings  may  be  proved  by  parol  ;^°°  but  since  they  act 

188P.  S.  Sees.  2083-85;  2093-95.                  losFor  form  see  P.  S.  Sees.  2131 

187P.  S.  Sees.  3412-15.  to  32. 

issFor  form  cpiisult  Chap.  X.  §192.  lo^p.   8.   Sees.   2127-28;   for  form 

189P.  8.  Sec.  2120.  see  See.  2133. 

i»»See  $  271.  "=P.  S.  Sec.  2134. 

i9iP.  S.  Sees.  2131-23.  "sEichardson    v.    Hitchcock,    38 

»»aP.  R  Sees.  2124-28.  Vt.  757. 
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strictly  aeeording  to  the  statutes,  care  must  be  taken  that  the 
proceedings  are  regular  and  in  accordance  with  law,  else  their 
certificate  of  discharge  may  be  invalid,  and  the  sheriff,  the 
jailer,  or  the  surety  in  the  jail  bond,  may  be  liable  to  the  exe- 
cution creditor  for  the  amount  of  the  debt/"' 


"'Staniford    v.    Barry,    Brayton  34;    Carter   v.    Miller,    12    Vt. 

200;  Haight  v.  Eiehards,  3  Vt.  513;  Holbrook  v.  Pierce,  15  Vt. 

77;  Eaymond  v.  Southerland,  3  616. 
Vt.   494;   Allen  v.   Hall,   8   Vt. 


332 


ACTIONS,   FORMS   AND   PAETIES 


§  310 


CHAPTER   XII. 

ACTIONS,   FORMS   AND  PARTIES. 


§  309.  Judicial  actions. — An  action  is  a  controversy,  or 
•quarrel,  carried  on  under  the  restraining  influence  of  the 
law.  It  is  one  of  the  ways  in  which  mankind  attempt  to 
answer  those  troublesome  questions  as  to  how  far  one  man 
must  yield  his  will  to  accommodate  another.  In  express  lan- 
guage, or  else  by  reasoning  from  what  has  been  done  before, 
the  law  undertakes^  to  tell  how  far  one  may  go  without  vio- 
lating another's  rights.  When  some  one  thinks  he  has  been 
injured  by  the  conduct  of  another,  the  law  gives  him  the 
chance  to  seek  a  remedy;  and  that  remedy  is  usually  by  ac- 
tion or  suit,  except  when  it  is  claimed  that  a  public  or  criminal 
law  of  the  State  has  been  broken,  when  the  remedy  is  by  a 
criminal  prosecution.  The  plaintiff  is  he  who  puts  in  motion 
the  process  of  the  law;  who  commences  or  brings  an  action; 
and  the  defendant  is  the  person  against  whom  it  is  brought; 
the  one  who,  it  is  claimed,  has  done  something  "against  the 
law,"  for  which  he  has  been  sued. 


§  310.  Forms  and  causes  of  action. — A  "cause  of  ac- 
tion "  ^  is  the  ground  of  a  legal  demand  or  claim, — ^the  par- 
ticular piece  of  wrong-doing  for  which  one  man  may  sue 
another.^    The  number  of  such  is  immensely  great;  but  they 


iSee  U  1,  15,  16,  44  note  4. 

2A  cause  of  action  consists  of 
every  fact  necessary  for  the 
plaintiff  to  prove,  if  traversed, 
in  order  to  sustain  his  action. 
Read  v.  Brown,  23  Q.  B.  D. 
138;  Hutchinson  v.  Ainsworth, 
73  Cal.  455;  Bruil  v.  North- 
western, 73  Wis.  433;  Straight 
V.  Fidelity  Co.,  80  Vt.  84  (89); 
Slayton  v.  Davis,  85  Vt.  87. 

^A    single,    indivisible    cause    of 


action  cannot  be  split  up  into 
several  suits  to  limit  the  right 
of  appeal,  nor  for  any  other 
purpose,  but  an  action  must  be 
brought  upon  the  whole.  A 
recovery  had  for  a  part  only 
is  a  bar  to  any  further  action 
for  the  rest. 

Whitney  v.  Clarendon,  18  Vt. 
353;  Morey  v.  King,  51  Vt.  383; 
Bullard  v.  Thorpe,  66  Vt.  599; 
Wilkins  v.  Stiles,  75  Vt.  43. 
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are  grouped  into  a  small  number  of  general  classes  called 
"forms  of  action."  A  form  of  action  is  properly  that  divi- 
sion beyond  which  a  single  lawsuit  may  not  pass,* — beyond 
which  the  parties  are  entitled  to  a  separate  jury,  and  to  a 
different  day  in  coui-t.  This  distinction,  however,  has  been 
broken  down  to  some  extent  by  modem  legislation." 

§  311.  Classification  of  forms  of  action. — Though  forms 
of  action,  as  we  know  them  in  Vermont,  come  to  be  what 
they  are  by  reason  of  some  accidents  of  history,  yet  they 
may  be  divided  into  classes  founded  on  natural  distinctions. 

First,  they  divide  naturally  -with  reference  to  the  kind  of 
remedy,  and  into  two  classes:  °  (1)  Those  where  the  remedy 
sought  is  a  money  judgment,  and  (2)  those  where  it  is  the 
restoration  or  recovery  of  some  specific  piece  or  article  of 
property. 


*The  ancient  tests,  as  to  what 
causes  of  action  might  be 
joined  in  the  same  writ  were 
(1)  whether  the  form  of  writ 
in  the  Register  admitted  of 
such  joining;  or  (3)  whether 
the  proper  process  was  a  sum- 
mons, attachment  and  distress 
or  a  writ  against  the  body. 

»See  P.  S.  Sees.  1503;  Acts  1910, 
No.  93. 

ein  some  States,  this  classifica- 
tion is  still  further  enlarged 
by  the  addition  of  remedies 
such  as  the  commanding  or  for- 
bidding of  specified  acts,  or 
the  determination  of  the  title 
and  right  to  property,  aside 
from  recovery  of  its  posses- 
sion and  the  incidental  settle- 
ment of  the  title.  In  Vermont 
this  class  of  remedies  has 
never  been  disconnected  from 
the  usual  procedure  of  the 
court  of  chancery,  and,  there- 
fore, cannot  be  considered  in 
classifying  forms  of  action 
under  the  common  law.  As  to 
equitable  remedies,  see  Chap, 
in  §§  17,  33. 
A  radical  change  in  court  pro- 


cedure was  adopted  by  the- 
State  of  New  York  in  1848 
which  had  for  its  essential' 
features  the  demolition  of  sep- 
arate forms  of  action,  the 
abolition  in  that  respect  of  the 
distinction  between  actions  at 
law  and  suits  in  equity,  and  the 
substitution  of  one  single  form 
of  action  for  the  enforcement 
of  private  rights  and  the  redress 
and  prevention  of  private 
wrongs,  in  which  action  should 
be  determined  all  the  rights 
of  the  parties,  legal  and  equi- 
table, with  respect  to  the  sub- 
jects of  litigation. 
This  change,  however,  as  actu- 
ally carried  out,  did  not  abolish 
forms  of  action  in  the  sense  of 
the  words  used  in  the  text, 
but  merely  reduced  their 
number  to  six,  with  a  seventh 
form  applicable  to  certain 
peculiar  conditions,  and 
changed  the  classification  from 
the  antiquated  and  arbitrary 
divisions  of  the  common  law 
to  the  natural  division  outlined 
in  this  chapter. 
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Forms  of  action  which  relate  to  the  recovery  of  specific 
property  naturally  subdivide  into  two  classes,  according  to 
the  nature  of  that  property,  as  real  and  personal. 

The  principal  form  of  action  in  Vermont  under  the  for- 
mer class  is  called  "ejectment";  under  the  latter  class  "re- 
plevin. ' ' 

Forms  of  action  which  relate  to  the  recovery  of  money 
judgments  also  sub-divide,  naturally,  into  two  classes:  (1) 
actions  founded  upon  breaches  of  contract;  and  (2)  actions 
founded  upon  torts. 

A  contract  usually  being  an  agreement  whereby  some 
person  has  become  legally  bound  to  do  or  not  to  do  some 
particular  act,  for  the  benefit  of  another,  it  is  generally  true 
that  in  every  civilized  country  some  procedure  may  be  had 
under  the  law  of  the  land,  either  to  compel'  the  contracting 
party  to  do  as  he  has  agreed,  or  to  make  him  pay  money  be- 
cause he  has  failed  to  do  so. 

Proceedings  .which  seek  the  latter  remedy  are  called 
"actions  founded  upon  contract,"  "actions  arising  out  of  eon- 
tract,"  or  more  briefly  "actions  of  contract." 

A  tort  is  a  civil  wrong  (not  a  mere  breach  of  contract), 
producing  actual  legal  damage.  It  is  a  violation  of  some  duty 
which  one  person  owes  to  another,  by  reason  of  their  com- 
mon membership  in  organized  human  society,  and  of  the  cir- 
cumstances in  which  they  are  placed  therein. 

§  312.  Forms  of  action  in  Vermont. — These  make  up  the 
four  natural  forms  of  action,  which  in  some  States  are  the 
only  forms  in  use.  But  the  common  law  of  England,  on  which 
so  much  of  our  law  is  based,  in  addition  to  having  a  number 
of  forms,  now  obsolete  at  least  in  Vermont,  divided  the  four 
forms  already  mentioned  into  several  other  kinds. 

The  actions  of  ejectment^  and  replevin*  in  this  State  are 
based  on  the  provisions  of  our  statutes,  and  derive  few  of  their 
characteristics  from  the  common  law. 


TSee  Chap.  HI.  $f  19,  33,  26.  sp.   g.   Sees.   1813   to   1841.   Prea- 

SP.  S.  Sees.  1842  to  1869.  cott  v.  Starkey,  71  Vt.  118. 
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Actions  of  contract  are  further  divided,  with  respect  to 
the  order  or  degree  of  the  contract,  whether  of  record,  under 
seal,  or  merely  a  simple  contract. 

For  the  second  and  third,  in  addition  to  the  action  of 
debt,^°  which  was  originally  used  for  all  three,  the  actions  of 
covenant  broken  and  assumpsit  were  respectively  devised. 

Among  the  forms  of  contract  actions  are  those  known 
as  account  and  book  account.^^  These  are  distinct  forms,  but 
of  a  nature  quite  similar,  and  noteworthy  because,  on  the 
vital  question  to  be  tried,  neither  party  has  a  constitutional 
right  to  a  jury  trial.^^^ 

Actions  of  tort  include  trespass  (intended  to  be  used 
when  a  man  has  committed  a  direct  and  violent  injury  to 
person,  land  or  chattels) ;  trespass  on  the  case  (which  is  used 
for  a  multitude  of  wrongs,  done  less  directly  and  without 
violence,  such  as  may  result  from  libel,  slander,  interference 
with  water  courses,  nuisance,  negligence,  etc.) ;  and  trover 
(which  is  a  form  of  trespass  on  the  ease,  used  when  personal 
property  belonging  to  one  person  has  been  wrongfully  con- 
verted to  the  use  and  benefit  of  another) . 

Besides  these  ordinary  forms  of  action  are  two  others, 
not  original  of  themselves,  but  intended  to  operate  upon  some 
other  proceeding  previously  commenced,  and  either  to  effectu- 
ate or  to  destroy  it. 

Scire  facias  is  a  form  of  action  usually  brought  to  re- 
view, carry  into  further  effect,  or  to  render  more  available 
some  judgment,  execution,  recognizance  or  other  like  matter 
pertaining  to  an  action  previously  brought,  when  by  reason 
of  the  lapse  of  time,  or  otherwise,  the  earlier  proceedings  are 


loThe  action  of  debt,  at  common 
law,  lay  to  recover  upon  any 
contract  express  or  implied,  in 
and  by  which  the  sum  of  money 
due  and  payable  appeared  with 
certainty,  and  did  not  need  to 
be  assessed  or  determined  by  a 
jury. 
Hence,  debt  was  the  proper  ac- 


tion in  which  to  recover  the 
sum  due  upon  a  bond,  judg- 
ment of  a  court,  award  by  arbi- 
tration, statutory  penalty,  rent 
reserved  in  a  sealed  instrument, 
sheriff's  return  of  money  col- 
lected, and  the  like. 

"P.  S.  Sees.  1800  to  1812. 

i2Hall  V.  Armstrong,  65  Vt.  421. 
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not  sufficient  of  themselves  to  give  the  party  benefited  all 
the  rights  to  which  he  is  legally  entitled.^^ 

Audita  querela  is  a  form  of  action  usually  brought  to  va- 
cate or  set  aside  some  apparently  valid  judgment,  execution 
or  other  proceeding,  when  owing  to  fraud,  irregularity,  wrong- 
ful act  or  neglect,  the  earlier  proceeding  was  or  has  become 
invalid,  so  that  its  enforcement  would  be  unjust.^* 

These  are  the  principal  forms  of  action  in  use  in  this 
State. 

§  313.  Prerogative  writs. — In  addition  to  the  ordinary 
forms  of  action  at  common  law  and  under  the  local  statutes, 
Vermont  procedure  takes  note  of  certain  extraordinary  and 
somewhat  infrequent  remedies,  which  may  be  had  only  in  the 
supreme  court. 

While  these  are  of  ancient  and  common  law  origin,  so  that 
the  leading  principles  which  control  the  rights  involved  are 
found  stated  in  early  English  authorities,  yet  the  formal 
procedure  is  now  governed  by  statutes^°  of  somewhat  recent 
enactment,  which  have  required  but  little  explanation  from 
the  courts.^" 

These  actions  or  remedies  are  Mandamus,  Quo  Warranto, 
Prohibition  and  Certiorari.  The  statutes  have  provided  a 
simple  and  expeditious  mode  of  presenting  the  complainant's 
case  to  the  court,  of  allowing  the  opposite  party  a  chance  to 
state  his  claims  and  be  heard  thereon;  of  taking  testimony 
in  support  of  the  adverse  contentions ;  of  argument  before  the 
court  and  the  prompt,  speedy  and  decisive  judicial  settle- 
ment of  the  disputed  questions.  While  common  law  rules 
govern  the  substance  of  the  pleadings,  their  form  is  more  like 
that  used  in  equity  procedure. 


isSee    p.    S.    Sees.    1405,    1411,  "P.  S.  Sees.  2009  to  2015. 

1540-3;  1547,  1925,  2035,  2075-9,  "P.  8.  Sees.  1972-7. 

2108,    2198-2200,    2399.    2767-9,  legee  J  313,  notes  ",  "  and  zi. 
3026,  6266  (9). 
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Mandamus^'^  is  a  proper  remedy^*  when  a  public  officer, 
or  other  person  exercising  a  public  trust,  refuses  to  perform 
some  duty  which  the  law  requires  of  him. 

Quo  warranto^"  is  proper  when  some  person  is  holding  a 
public  or  corporate  office  without  right.  In  that  proceeding 
the  court  may  determine  the  right;  turn  out  the  illegal  of- 
ficer and  perhaps  put  the  rightful  incumbent  into  his  place. 

Prohibition^"  is  a  method  by  which  the  supreme  court  acts 
as  a  superintending  power  over  certain  lower  courts,  and 


If  See  state  v.  Boss,  1  Tyler  333; 
Eicliards  v.  Wheeler,  3  Aik. 
369;  Beckwith  v.  Houghton,  11 
Vt.  603;  Myers  v.  Pownal,  16 
Vt.  426;  Mason  v.  School  Dist., 
20  Vt.  487;  Ee  White  Eiver 
Bank,  23  Vt.  478;  Walter  v. 
Belding,  24  Vt.  658;  Kidder  v. 
Morse,  26  Vt.  74;  Band  v. 
Townshend,  26  Vt.  670;  Hall  v. 
Grossman,  37  Vt.  397;  Wood- 
stock V.  Gallup,  28  Vt.  587; 
Eeceiver  v.  State  Treas.,  39  Vt. 
93;  Free  Press  v.  Nichols,  45 
Vt.  7;  Bailey  v.  Oviatt,  46  Vt. 
637;  Drew  v.  Eussell,  47  Vt. 
250;  Sabine  v.  Bounds,  50  Vt. 
74;  Cook  v.  Treasurer,  50  Vt. 
231;  Foster  v.  Eedfield,  50  Vt. 
285;  Lamoille  V.  Co.  v.  Fair- 
field, 51  Vt.  257;  Hendee  v. 
Cleaveland,  54  Vt.  143;  Stone 
V.  Small,  54  Vt.  498 ;  St.  Albans 
V.  Car  Co..  57  Vt.  68;  State  v. 
Meagher,  57  Vt.  398;  Spiritual 
Soc.  V.  Eandolph,  58  Vt.  192; 
Peck  V.  Powell,  63  Vt.  296; 
Bates  V.  Keith,  66  Vt.  163; 
Kendall  v.  Aldrioh,  68  Vt.  478; 
Eugg  V.  Davis,  68  Vt.  600; 
Bankers  Co.  v.  Howland,  73  Vt. 
1;  Farr  v.  St.  Johnsbury,  73  Vt. 
42;  Clement  v.  Graham,  78  Vt. 
290;  Page  v.  McClure,  79  Vt. 
83;  Jenney  v.  Alden,  79  Vt. 
156;  State  v.  Plumley,  83  Vt. 
491;  Eugg  V.  Clapp.  84  Vt.  451. 

isMandamus  in  Vermont  is  an 
action  at  law.  Under  our  stat- 
ute and  practice  the  complaint 


takes  the  place  of  the  alterna- 
tive writ;  the  answer  takes  the 
place  of  the  return,  and  sub- 
sequent pleadings  may  be  had 
until  an  issue  is  joined  for 
trial  on  the  merits.  The  com- 
plaint, answer  and  subsequent 
pleadings  are  governed  by  the 
rules  of  the  common  law  and 
must  contain  in  substance  the 
essentials  of  good  pleading. 
Acts  1876,  No.  74;  P.  S.  Sees. 
1972-77;  Fairbanks  v.  Sheridan, 
43  N.  J.  L.  83;  Clement  v. 
Graham,  78  Vt.  290  (305"). 

i»See  State  v.  Bailroad,  35  Vt.; 
433;  State  v.  Hunton,  38  Vt. 
594;  State  v.  Fisher,  28  Vt, 
714;  State  v.  Bradford,  33  Vt. 
50;  State  v.  Smith,  48  Vt.  14 
and  366;  State  v.  Harris,  52  Vt. 
216;  State  v.  Mead,  56  Vt.  853; 
State  V.  McNaughton.  56  Vt. 
736;  Green  v.  Trust  Co..  57  Vt. 
340;  State  v.  McGeary,  69  Vt. 
461;  Noyes  v.  Hyde  Park,  73 
Vt.  261;  Pomeroy  v.  Kelton, 
78  Vt.  230;  State  v.  Gibbs,  82 
Vt.  526;  Brown  v.  Alderman, 
82  Vt.  529. 

20The  unlawful  assumption  of 
jurisdiction  by  an  inferior 
court,  and  the  exercise  of  un- 
authorized powers  in  a  cause 
of  which  it  has  no  jurisdiction, 
may  be  restrained  by  a  writ  of 
prohibition. 

Bullard  v.  Thorpe,  66  Vt.  599; 
Wilkins   v.    Stiles,    75    Vt.    42; 
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other  bodies  of  men  which  possess  judicial  functions,  to  pre- 
vent them  from  going  beyond  their  jurisdiction  to  the  injury 
of  anyone,  and  to  restrain  their  unwarranted  excess  of  power. 
It  is  not  used  when  a  more  direct  procedure  lies,  by  appeal 
or  bill  of  exception,  to  a  decision  in  the  court  of  last  resort. 

Certiorari^^  is  somewhat  unusual,  though  not  quite  obso- 
lete in  Vermont.  It  lies  to  carry  up  the  record  of  a  lower 
court  for  possible  reversal  by  the  supreme  court,  in  eases 
for  which  the  statutes  have  not  provided  more  speedy  and 
convenient  methods.  That  has  been  done  in  recent  years  so 
that  most  questions  now  go  up  in  some  other  way. 

Akin  to  these  somewhat  extraordinary  remedies,  but  dif- 
fering from  them  in  its  nature,  is  the  time-honored,  common- 
law  remedy  by  habeas  corpus,  so  carefully  provided  for  in 
American  constitutions.^^ 

In  Vermont  its  procedure  is  mainly  regulated  by  statute.^' 
It  is  a  proper  remedy  whenever  any  person  is  held  in  custody 
or  imprisonment  under  any  circumstances,  and  enables  the 
judge  to  whom  application  is  made,  in  a  speedy  and  summary 
manner  to  ascertain  if  the  prisoner  is  held  in  custody  in  some 
mode  warranted  by  law. 


2iSee  Claflin  v.  Hubbard,  Brayton 
38;  Eoyalton  v.  Fox,  5  Vt.  458; 
Beckwitli  v.  Houghton,  11  Vt. 
603;  Myers  v.  Pownal,  16  Vt. 
415  and  436;  West  E.  B.  Co.  v. 
Dix.,  16  Vt.  446;  Paine  v. 
Leicester,  33  Vt.  44;  Lyman  v. 
Burlington,  33  Vt.  131;  Eoek- 
ingham  v.  Westminster.  34  Vt. 
288;  Sumner  v.  Hartland,  25 
Vt.  641;  Woodstock  v.  Gallup, 
28  Vt.  587;  Pomfret  v.  Hart- 
ford, 43  Vt.  134;  Londonderry 
V.  Peru,  45  Vt.  434;  Stiles  v. 
Windsor,  45  Vt.  530;  Walbridge 
V.  Walbridge,  46  Vt.  617 ;  Wood- 
house  V.  Burlington,  47  Vt. 
300;  Chase  v.  Eutland,  47  Vt. 
393;  Londonderry  v.  Babbitt, 
54  Vt.  455;  Gray  v.  Middle- 
town,  56  Vt.  53;  French  v. 
Barre,  58  Vt.  567;  Sowles  v. 
Bailey,   69  Vt.  377;   Stevens  v. 


Hill,  74  Vt.  164;  Ee  Consol. 
Eend  Co..  80  Vt.  55;  State  v. 
Gillilaa,  83  Vt.  323;  Carpenter 
V.  Eailroad,  84  Vt.  538;  P.  S. 
Sees.  1980,  4533,  4598-9;  Acts 
1908,  No.  108,  etc. 
Certiorari,  at  common  law,  was 
a  writ  from  chancery  or  the 
King's  Bench,  to  the  judges  or 
officers  of  some  inferior  court, 
commanding  them  to  send  up 
for  examination,  the  record  of 
a  case  pending  before  them.  In 
criminal  causes,  it  arose  from 
the  general  power  of  superin- 
tendency  of  the  King's  Bench 
over  all  inferior  courts;  a  pow- 
er which  in  Vermont  is  vested 
in  the  Supreme  Court. 

22See  Chap.  IV.  5  39  note^o. 

23P.  S.  Sees.  1937  to  1971.     Acts 
1910,  No.  87. 
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§  314.  Parties  to  actions:^*  plaintiffs. — An  action  must 
be  brought  by  and  against  the  right  party  or  parties,  else 
it  will  not  succeed.  A  few  only,  of  the  leading  principles  can 
be  mentioned. 

In  general,  an  action  must  be  brought  in  the  name  of  the 
person,  persons,  or  corporation,  in  whom  is  vested  the  legaP" 
right,  which  has  been  violated  by  the  wrongful  acts  that  make 
up  the  cause  of  action  sued  on ;  and  it  must  be  brought  against 
the  person,  persons  or  corporation  who  have  committed  the 
particular  wfong. 

The  legal  interest  in  a  contract  is  in  the  person  from 
whom  the  consideration  passed,  and  to  whom  the  promise 
was  made.^°  He  alone  can  maintain  an  action  upon  it,  though 
it  may  have  been  made  for  the  benefit^'  of  a  third  person. 


2*The  term  "plaintiff"  is  spe- 
cially applicable  to  the  actor 
in  an  action  at  law,  while  the 
name  "complainant"  is  like- 
wise suited  to  the  actor  in  a 
suit  in  chancery. 
Railway,  &c.  v.  Robinson,  147 
111.  138  (151).  See  Chap.  IX. 
$170,  note  19. 

25Common  law  procedure  looks  to 
the    legal   interest    in    the    de- 
mand sued  on,  and  does  not  in 
terms   recognize   the   beneficial 
interest  or  equitable  title;  tho 
the    court   will   recognize   such 
beneficial       interest       indirectly 
when  it  needs  to  be  protected. 
Heald  v.  Warren,   32  Vt.   409; 
Southwick   V.    Hopkins,   47   Me. 
362;  Gordon  v.  Drury,  20  N.  H. 
353;    Welch    v.    Mandeville,    1 
Wheat,     233;     5    Wheat,     277 
Sanford  v.  Huxley,  18  Vt.  170 
Hackett  v.  Kendall,  23  Vt.  275 
Fletcher  v.  Fletcher,  29  Vt.  98 
Harrison    v.    Northwestern,    78 
Vt.  473. 

Equity  looks  rather  to  the 
beneficial  ownership  than  to  a 
legal  title  in  the  plaintiff;  tho 
even  there  it  is  a  fundamental 
rule    that    the    plaintiff    must 


have    such   an   interest   in   the 
subject  matter   as   will  entitle 
him  to  maintain  the  suit. 
Carter  v.  Carter,  82  Va.  624. 

aegee  Duttou  v.  Pool,  3  Levinz 
210;  T.  Raymond  302;  Cramp- 
ton  V.  Ballard,  10  Vt.  351; 
Pangborn  v.  Saxton,  11  Vt.  79; 
Hall  V.  Huntoon.  17  Vt.  344 
(251). 

Action  upon  a  policy  of  insur- 
ance, fire  or  life,  should  be 
brought  by  and  in  the  name 
of  the  promisee,  from  whom  the 
consideration  moves,  and  not 
by  the  beneficiary  to  whom  the 
amount  of  loss  is  made  payable. 
Davenport  v.  Ins.  Co.,  47  Vt. 
528;  Tripp  v.  Ins.  Co.  55  Vt. 
100;  Powers  v.  Ins  Co.,  69  Vt. 
494;  Fairchild  v.  Life  Asso.,  51 
Vt.  613;  Green  v.  McDonald,  75 
Vt.  93  (97);  Morrill  v.  Forest- 
ers, 79  Vt.  479  (483-4). 

2'In  general,  an  action  by  one 
who  has  the  legal  interest  in 
the  subject  matter  cannot  be 
defeated  by  showing  that  the 
entire  equitable,  or  beneficial, 
ownership  is  in  another. 
Harrison  v.  Northwestern,  78 
Vt.  473   (477). 
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The  plaintiff  in  an  action  of  tort  is  he  whose  right  has 
been  invaded.^' 

An  action  must  be  brought  in  the  name  of  some  person 
•who  really  exists.^" 

The  Christian  names  of  all  parties  should  be  expressed 
in  full,  so  far  as  practicable;  but  initial  letters  and  suffixes 
are  no  part  of  a  person's  legal  name.^" 

A  negotiable  promissory  note^^  may  be  sued  in  the  name 
of  any  person  who  has  the  lawful  possession  of  it  at  the  time 
of  trial,  though  he  has  no  real  interest  in  it,  and  never  had 
possession  of  it  before  bringing  the  action,  and  though  the 
action  was  brought  without  his  knowledge,  if  he  afterwards 
assented.  No  one  but  the  real  owner  of  the  note,  and  the 
plaintiff  of  record,  if  he  does  not  assent,  can  make  objection; 
the  defendant  cannot. 

At  common  law  an  action  by  or  against  individuals,  as 
partners  or  otherwise,  must  be  brought  in  the  names  of  every 
plaintiff  against  every  defendant,  however  numerous  either 
might  be;  and  an  unincorporated  association,  as  regards  its 


28Special  instances  are  explained 
in  Chap.  XV. 

2»Boston  V.  Spooner,  5  Vt.  93; 
Gray  v.  Parker,  16  Vt.  652. 
An  action  brought  in  a  mere 
trade  name,  or  in  that  of  a 
business  interest,  only,  is  with- 
out a  plaintiff  and  cannot  be 
amended. 

Western  &c  Co.  v.  Dalton  &c. 
Wks.,  132  Geo.  774;  Pembinan 
V.  Wilson.  11  Iowa  479:  Co- 
lumbus V.  Monti,  6  Minn.  568. 

solsaacs  v.  Wiley,  12  Vt.  674; 
Walbridge  v.  Kibbee.  30  Vt. 
543;  Prentiss  v.  Blake,  34  Vt. 
460. 

The  common  law  was  very 
strict  in  requiring  the  full 
name  of  every,  person  sued  to 
be  correctly  stated;  so  that  in- 
nocent persons,  having  the  same 
name,  might  not  be  annoyed; 
and  Parliament  enacted  in  1417 
that  a  defendant  should  also  be 


designated  by  his  estate,  de- 
grees, occupation  and  place  of 
abode;  as  well  as  the  titles — 
like  executor,  etc. — ^which  show 
the  right  in  which  he  is  sued. 
31  Austin  V.  Birchard,  31  Vt.  589; 
Hyde  v.  Lawrence,  49  Vt.  361. 
An  action  may  be  sustained 
upon  a  negotiable  instrument 
not  payable  to  plaintiff  by 
name,  ijf  in  fact  he  is  the  owner 
or  person  beneficially  interest- 
ed, and  the  instrument  is  made 
payable  or  indorsed  to  his 
agent,  treasurer,  cashier,  etc., 
or  to  some  name  which  in  prac- 
tical effect  stands  for  the  plain- 
tiff. 

Arlington  v.  Hinds,  1  D.  Chip. 
431;  Bank  v.  Lyman,  30  Vt. 
666;  Eutland  &c.  Co.  v.  Cole,  24 
Vt.  33;  Bank  v.  Burton,  58  Vt. 
436;  Valiquette  v.  Clark  Bros., 
83  Vt.  538. 


341 


§  314 


ACTIONS,   FORMS  AND   PARTIES 


rights  and  liabilities,  is  essentially  and  fundamentally  a  large 
partnership;  so  that,  aside  from  statute,  every  member  of  it 
at  the  time  when  the  cause  of  action  arose,  must  be  joined 
as  a  party.^^ 

§  315.  Parties  defendant. — The  defendant  is  he  who 
owes  the  debt ;  who  has  promised  or  agreed,  and  has  not  per- 
.  formed ;  who  has  committed  some  actionable  wrong  by  his 
own  act,  or  by  participation  in  the  act  of  some  one  else. 

Defendants  are  not  liable  upon  contracts  which  they  did 
not  make  nor  break;  nor  for  torts  in  which  they  did  not  par- 
ticipate. 

Defendants  can  be  sued  jointly  only  when  the  liability 
is  joint ;  and  damages  can  be  recovered  only  for  acts  in  which 
all  participated.'' 

Advantage  may  be  taken  in  the  proper  way  of  defects 
in  the  joinder  of  parties,  as  when  there  are  too  few  or  too 
many  plaintiffs,  too  few  or  too  many  defendants;  but  our 
present  law'*  admits  of  so  many  amendments  that  a  misjoinder 
of  parties  is  now  of  less  importance  than  formerly.  If  the 
matter  is  worth  attention  at  all,  it  is  usually  available  only 
as  a  means  of  delay. 


§  316.    Husband  and  wife  as  parties.'^ — A  married  wo- 
man may  sue  and  be  sued  as  to  all  contracts  made  by  her 


azBumes  v.  Pennell,  2  H.  L.  Gas. 
497;  Walker  v.  Wait,  50  Vt. 
668;  Patch  v.  Capeless,  79  Vt. 

1  (6)/ 

As  to  the  change  wrought  by 

the  Vermont  statute  see  P.   S. 

Sees.  1448-9  and  $  318  note  53. 
ssSmith  V.   Kellogg,   46   Vt.   560; 

Cunningham  v.  Orange,  74  Vt. 

115. 
34P.  S.  Sec.  1498. 
36At  common  law,  unless,  in  some 

extraordinary        instances,         a 

married    woman    could    neither 


sue  nor  be  sued,  unless  her 
husband  were  joined  with  her 
as  a  party  to  the  action;  so 
that  even  if  he  had  appropriat- 
ed her  separate  property,  which 
the  common  law  recognized,  she 
could  not  sue  him  therefor, 
neither  alone  nor  thru  the  inter- 
vention of  a  next  friend.  This 
resulted  from  the  unity  of  their 
persons,  not  from  a  unity  of 
estate.  Porter  v.  Bank,  19  Vt. 
410  (417). 
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either  before  or  after  her  marriage  -.'^  and  her  husband  should 
not  be  joined  with  her  as  a  party,  plaintiff  or  defendant,  un- 
less he  has  such  an  interest  in  the  cause  of  action  as  would 
make  him  a  proper  party  independent  of  her  rights. 

A  husband  is  not  liable  for  the  debts  nor  wrong-doing 
of  his  wife,  merely  because  she  is  his  wife,^'  but  is  liable,  if 
at  all,  on  the  ground  of  his  own  participation,  her  agency, 
etc.,  as  if  she  were  some  other  person. 

Neither  the  husband  nor  the  wife  can  ordinarily  sue  the 
other  by  bringing  an  action  at  law;^*  though  in  proceedings 
for  divorce,  separate  support  and  others,  they  may  appear 
in  court  as  adversary  parties. 

§  317.  Transfer  of  beneficial  interest. — The  law  recog- 
nizes the  right^'  of  sale  or  transfer  of  the  beneficial  interest 
in  certain  causes  of  action,  so  that  a  claim  which  originated 
in  favor  of  one  person  may  become  the  sole  property  of  an- 
other.   But  that  does  not  make  it  possible  for  the  transferee 


aejn  Vermont,  under  statutes 
since  1884,  any  married  woman, 
without  joining  her  husband,  may 
sue  and  be  sued  as  to  all  con- 
tracts made  by  her  with  any 
person  other  than  her  husband, 
either  before  or  after  their  mar- 
riage; and  in  case  of  judgment 
against  her  in  any  action  execu- 
tion may  be  levied  on  her  sole 
and  separate  goods,  chattels 
and  estate. 

Acts  1884,  No.  140,  f  1;  Acts 
1888,  No.  84;  P.  S.  Sec.  3037. 
Wright  V.  Burroughs,  61  Vt. 
390,  and  62  Vt.  364;  Story  v. 
Downey,  63  Vt.  343;  Eeed  v. 
Newcomb,  64  Vt.  49;  Hackett 
V.  Moxley,  65  Vt.  71  and  68 
Vt.  310;  Smith  v.  Weeks,  65  Vt. 
566;    Lane    v.    Bishop,    65    Vt. 


575;  Drew  v.  Corliss,  65  Vt. 
650;  Valentine  v.  Bell,  66  Vt. 
380;  Nelson's  will,  70  Vt.  130; 
Eussell  V.  Phelps,  73  Vt.  390; 
neteher  v.  Braiuerd,  75  Vt. 
300;  Buck  V.  Aqueduct  Co.,  76 
Vt.  75;  Spencer  v.  Stoekwell, 
76  Vt.  176. 

37P.  S.  Sec.  3043. 

38A  married  woman  cannot  sue 
her  husband  in  Vermont  by  ac- 
tion at  law,  Ordinarily  the 
remedy  in  controversies  between 
them,  as  to  property.,  is  in 
chancery. 

Sweat  V.  Hall,  8  Vt.  187;  Ells- 
worth v.  Hopkins,  58  Vt.  705; 
Spencer  v.  Stoekwell,  76  Vt. 
176  (178). 

aoSee  Chapt.  X,  i  310. 
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to  bring  an  action  in  his  own  name  for  the  recovery  of  the 
debt,  claim  or  damages.*" 

But  actions  brought  upon  claims  sold  by  the  personal 
representative  of  an  estate,  under  the  statute,  must  be  brought 
in  the  name  of  the  purchaser;  the  fact  of  the  sale  and  pur- 
chase must  be  alleged  in  the  declaration,  and  the  defendant 
may  avail  himself  of  any  defense  good  against  the  deceased.*' 

A  practice  prevails  in  some  States,  where  the  common- 
law  rule  as  to  plaintiffs  still  exists,  of  allowing  the  beneficial 
owner  of  a  right  of  action  to  sue  in  the  name  of  the  legal 

owner,  "to  the  use  of  ' — ";  the  purpose  being  to  protect 

the  interest  of  the  "usee"  against  the  nominal  plaintiff.*^ 


*oTo  authorize  bringing  an  action 
in  the  Vermont  courts,  the 
plaintiff  must  have  the  legal 
title  to  the  matter  or  thing  in 
controversy.  If  the  legal  title 
thereto  were  originally  in  some 
other  person,  the  plaintiff  must 
allege  and  prove  a  transfer  of 
it  to  him  by  some  lawful 
method,  binding  upon  our 
courts.  If  our  own  statutes,  or 
such  of  the  United  States  sta- 
tutes as  are  binding  upon  us, 
provide  for  the  transfer  of  the 
legal  title  to  a  cause  of  action, 
then  the  assignee  of  such  cause 
of  action  may  maintain  an  ac- 
tion in  his  own  name  In  our 
courts;  but  a  transfer  of  the 
legal  title,  authorized  merely 
under  the  law  of  some  other 
State,  is  of  no  binding  force 
here,  and  no  such  action  can 
be  maintained.  Murtey  v.  Al- 
len, 71  Vt.  377  (381);  Sparks 
V.  Estabrooks.  72  Vt.  101;  King 
V.  Oochran,  73  Vt.  107;  Sowles 
V.  Sartwell,  76  Vt.  72;  la  re 
Joyslin's  est,  76  Vt.  93. 
A  trustee  in   bankruptcy   may 


sue  in  a  State  court.  Westall  v. 
Avery,  171  Fed.  626;  Hull  v. 
Hudson,  (Del.)  80  Atl.  677. 
So  may  the  receiver  of  a  nation- 
al bank;  Fish,  receiver,  v.  Olin, 
76  Vt.  120;  and  a  receiver 
under  the  laws  of  another  State 
who  has  acquired  title  to  the 
assets  of  the  corporation,  -in- 
cluding the  right  to  enforce  a 
stockholder 's  liability,  arising 
from  his  contract  of  subscrip- 
tion. King,  receiver,  v.  Coch- 
ran, 76  Vt.  141. 

*iP.  S.  Sec.  2871-2. 

*2McCormick  v.  Fulton,  19  HI. 
570;  Hobson  v.  McCambridge, 
130  HI.  367;  Tedrick  v.  Wells, 
152  111.  214;  Shanks  v.  White. 
36  Ga.  432;  Clarksons  v.  Dod- 
dridge, 14  Gratt.  42. 
When  conditions  require,  the 
rights  of  a  beneficial  owner  will 
be  protected,  tho  the  action 
may  properly  be  brought  by  the 
holder  of  the  legal  title. 
Harrison  v.  Northwestern,  78 
Vt.  473. 
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§  318.    Special  descriptions  of  parties  in  actions. 

(1)  Administrator,*^  plaintiff;** 

of ,  as  administrator*^  of  the  goods,  chattels  and 

estate  which  were  of ,  late  of ,  in  the  county  of , 

deceased. 

(2)  Executor,*"  plaintiff;** 

of ,  as*°  executor  of  the  last  will  and  the  testa- 
ment of ,  late  of ,  in  the  county  of ,  deceased. 

(3)  Insane  person,  plaintiff." 

of ,  an  insane  person,  who  sues  by ,  his  guar- 
dian, duly  appointed  by  the  probate  court  for  the  district  of . 


<3The  heirs,  or  next  of  kin  of  a 
person  deceased  cannot  ordi- 
narily maintain  an  action  or 
suit  against  one  who  has  funds 
of  the  deceased  in  his  hands, 
or  who  was  owing  the  deceased 
in  his  lifetime.  Such  fund,  or 
indebtedness,  would  be  assets 
of  the  estate,  to  be  administer- 
ed upon  in  due  course  of  pro- 
bate; and  the  debtor  has  a 
right  to  insist  ou  settling  with 
the  personal  representative  as 
the  only  officer  authorized  by 
law. 

Robinson  v.  Swift,  3  Vt.  377 
(384);  Newell  v.  Humphrey,  37 
Vt.  268;  Porter  v.  Wheeler,  37 
Vt.  281;  Park  v.  McGowan,  64 
Vt.  173;  Mason  v.  Mason,  76 
Vt.  287  (288-9). 

**Sinee  an  administrator  or  execu- 
tor cannot  bind  the  estate 
which  he  represents  by  any  con- 
tract made  as  such  representa- 
tive, no  action  therefor  can  be 
maintained  against  him  ' '  as  ad- 
ministrator,"  etc.,  but  such  an 
action  if  brought,  is  merely 
against  him  personally;  and  the 
title  should  be  omitted  when  he 
is  a  defendant  in  such  an  action. 

*5The  mere  statement  in  pleading 
of  a  representative  title  follow- 
ing the  name  of  a  party,  for 
instance:  "John  Doe,  adminis- 
trator of  Eichard  Boe",  is  in 


legal  phraseology  merely  des- 
criptive of  the  person,  and  does 
not  amount  to  any  allegation 
that  Doe  is  suing  or  being  sued 
as  such  administrator.  That 
may  sufficiently  appear,  how- 
ever, otherwise  in  the  pleading; 
but  it  is  usually  safe  to  insert 
the  word  "as." 
Holton  V.  Parker,  13  Minn.  383 ; 
Ogdensburgh  Bk.  v.  Van  Eens- 
selaer,  6  Hill,  240;  Beers  v. 
Shannon,  73  N.  Y.  292;  Shepard 
V.  Creamer.  160  Mass.  496; 
Witters  v.  Sowles,  61  Vt.  366; 
Eich  V.  Sowles,  64  Vt.  408. 

^'The  executor  of  a  non-resident 
testator  may  prosecute  an  ac- 
tion in  a  Vermont  court  against 
one  who  did  not  reside  in  this 
State  at  the  time  of  the  testa- 
tor's death.  But  if  the  debtor 
or  defendant  then  resided  in 
Vermont,  the  situs  of  the  debt 
is  here;  and  no  one  can  sue  here 
to  collect  it  except  a  personal 
representative  duly  qualified  in 
a  Vermont  probate  court. 
Vaughn  v.  Barrett,  5  Vt.  333; 
Langdon  v.  Potter,  11  Mass. 
313;  Church  v.  Church,  78  Vt. 
360  (362). 

*TAn  action  on  behalf  of  an  in- 
sane person  under  guardianship 
must  be  brought  by  the  guar- 
dian on  behalf  of  and  in  the 
name  of  the  ward. 
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(4)  Minor  or  infant,  **  plaintiff: 

of ,  an  infant  under  the  age  of  21  [18j  years,  who 

sues  by of ,  his  [her]  [father]   [guardian]   [and]  next 

friend. 

(5)  Corporations,  plaintiff,*^  or  defendant:^" 

The  —  company,"^  a  corporation  organized  and  existing 

under  and  by  virtue  of  the  laws  of  the  State  of  ,  having 

its  principal  office  and  place  of  business  at ,  in  the  county  of 

,  in  the  State  of ;  [duly  authorized"  to  do  business  in 


Holden  v.  Scanlin,  30  Vt.  177; 
Lincoln  v.  Thrall,  34  Vt.  110; 
Spear  v.  Braintree,  47  Vt.  739. 

*8At  common  law  an  infant  must 
sue  by  next  friend  or  guardian, 
and  must  defend  by  a  guardian 
ad  litem  duly  admitted  by  the 
court. 

Simpson  v.  Jackson,  Cro.  Jajn. 
640;  Fitzgerald  v.  Villiera  3 
Mod.   236. 

An  executor  or  administrator 
takes  the  legal  title  to  all  the 
personal  property  which  be- 
longed to  the  deceased  in  his 
lifetime,  and  hence  may  sue 
in  his  own  name,  as  such  execu- 
tor, etc.,  for  any  wrong  don« 
to   it. 

A  guardian,  on  the  contrary, 
takes  no  title  to  the  ward's 
property,  but  only  has  the  con- 
trol and  management  of  it;  so 
that,  at  common  law,  he  can- 
not maintain  an  action  for 
wrongs  done  to  the  ward's 
property.  The  ward  should 
sue  by  his  guardian,  or  next 
friend,  to  protect  his  interests 
in  court. 

Lombard  v.  Morse,  155  Mass. 
136;  Mee  v.  Fay.  190  Mass.  40. 

4»A  corporation  organized  under 
the  laws  of  this  State,  or  of 
another  State  or  government, 
doing  business  in  Vermont, 
cannot  maintain  an  action  in 
this  State  subsequent  to  the 
date  when  its  annual  tax  be- 
comes due,  unless  prior  to  the 
making    of    the    contract    sued 


on,  it  shall  have  paid  its  annual 
license  tax. 
P.  S.  Sec.  760. 

A  single  transaction  in  this 
State,  in  the  usual  course  of 
business,  without  intent  to  en- 
gage in  business  there,  is  not 
within  the  Statute. 
Florsheim  v.  Lester,  60  Ark. 
120. 

But  fitting  up  and  maintain- 
ing an  office  in  this  State  and 
the  soliciting  of  orders,  do  con- 
stitute "doing  business"  with- 
in the  meaning  of  the  statute. 
Berry  v.  Knights,  46  Fed.  Eep. 
439;  Georgia  By.  v.  Eichberg, 
Md.  68  Atl.  690;  Metropolitan 
V.  New  Orleans,  205  Ui  S.  395; 
Book  Co.  V.  Lynch,  81  Vt.  101. 

ooState  V.  Railroad  Co.  28  Vt.  583; 
Crockett  v.  Barre,  66  Vt.  269. 

51A11  persons  and  corporations  do- 
ing business  in  Vermont  under 
names  other  than  their  own, 
and  all  firms  doing  such  busi- 
ness under  names  which  do 
not  disclose  the  surnames  of 
all  the  partners,  must  file  cer- 
tain returns,  both  in  the  town 
clerk's  office  and  in  that  of  the 
commissioner  of  taxes,  and 
otherwise  must  comply  with  the 
Vermont  statutes. 
Acts  1908,  No.  117. 
Unless  these  provisions  of  law 
are  complied  with,  the  person 
required  so  to  do  cannot  main- 
tain an  action  or  suit  in  Ver- 
mont. 
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the  State  of  Vermont  under  the  laws  thereof,  and  having  a 
[branch]  ofSce  at in  the  county  of .] 


(6)  National  Bank: 

The National  Bank  of 


-,  a  national  banking  asso- 


ciation, duly  organized  under  the  laws  of  the  United  States. 

located  and  having  its  place  of  business  at ,  in  the  county  of 

,  in  the  State  of  . 

(7)  Trustee  in  bankruptcy  :^' 

,  of ,  as  trustee  in  bankruptcy  of  the  estate  of , 

of ,  a  bankrupt. 

(8)  Receiver,  trustee,  etc.: 
of ,  as  receiver  [trustee]  of 


by  the 


court  in  and  for  the  county  of- 


duly  appointed 


(9)  Voluntary  unincorporated  association:^^ 

The  members   [of  lodge  of  ]    {state  the  correct 

title)    of  ,   in  the   county  of  [a  partnership]    [an 

unincorporated  association,]  consisting  of  [morei!  than]  five 
members,  and  having  a  president,  secretary  [clerk]  and  treas- 
urer, (as  the  fact  may  he). 

(10)  Surviving  partners,  plaintiff  or  defendant: 
of and of ,  [as  survivors  of late  of 


-,  deceased,  formerly]^ 
-,  doing  business  at 


partners  under  the  firm  name  of 
in  the  county  of . 


§  319.  The  commencement  of  actions. — To  bring  an  ac- 
tion in  a  court  of  common  law,  in  Vermont,  the  plaintiff  pro- 
cures  a  writ,   signed'^   in  blank  by  some  lawfully   empow- 


B2See  $  317  note  *». 

ealTnder  P.  S.  1448-9,  an  action 
may  be  brought  by  or  against 
any  partnership,  unincorporated 
association,  or  joint  stock  com- 
pany consisting  of  five  or  more 
persons,  and  having  a  presi- 
dent, etc..  clerk  or  treasurer, 
without  making  the  individuals 
composing  such  organization 
parties  by  their  separate  names. 
The  associate  name  stands  in 
pleading  as  a  collective  name 
for  all  the  members. 
Patch  V.  Capeless,  79  Vt.  1. 

**Omit  the  words  bracketed  if  the 


partners  are  all  living,  but  use 
the  word  "formerly",  if  the 
partnership  has  been  dissolved. 
55ln  certain  kinds  of  actions,  how- 
ever, a  writ  signed  in  blank  and 
afterwards  filled  up  by  the  par- 
ty or  his  attorney,  will  not  meet 
the  requirements  of  the  law, 
but  further  specific  action  by 
the  signing  officer  must  be  had. 
Thus  in  an  action  to  recover  a 
statute  penalty,  the  clerk  or 
magistrate  who  signs  the  writ 
must  enter  in  writing  upon  the 
perfected  writ,  under  his  own 
official  signature,   an  additional 
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ered^'  officer  or  magistrate.^'    This  he,  or  more  commonly  his 
lawyer,  fills  up,  inserting  therein  the  first  pleading,  called  the 


minute  of  the  day,  month  and 
year  when  the  writ  was  signed. 
The  making,  entering,  and  sign- 
ing of  such  a  minute  is  an  act 
independent  of  and  subsequent 
to  the  signing  of  the  writ  it 
self.  Unless  such  a  minute  is 
duly  entered  the  writ  will  be 
dismissed  on  motion,  and  pre- 
sumably the  process  is  void. 
See  Statutes  1787^  page  91; 
Statutes  1797,  page  595;  P.  S. 
Sees.  2354-6,  Chap.  VIII,  U  108, 
109,  110,  144;  Chap.  XII  «  319, 
note  56;  Brighton  v.  Kelsey,  77 
Vt.  358. 

This  statute,  which  applies  to 
criminal  and  (juasi  criminal 
causes,  represents  the  settled 
policy  of  the  Vermont  legisla- 
ture from  the  earliest  period, — 
probably  enacted  before  law- 
yers had  any  hand  in  shaping 
the  local  laws.  The  courts  have 
always  construed  it  in  such  a 
way  as  fully  to  carry  out  the 
statutory  intent.  That  intent 
is  usually  stfJted  to  be  the  pre- 
vention of  prosecutions  for 
crimes  and  penalties  barred  by 
the  statute  of  limitations;  but 
there  is  a  deeper  reason,  based 
on  the  primary  principles  of 
human  liberty,  which  justifies 
the  wisdom  of  this  legislative 
act.  Such  a  formal  memoran- 
dum serves  to  emphasize,  in  a 
striking  manner,  the  constitu- 
tional guaranty  that  no  war- 
rant to  seize  any  person  shall 
issue  without  oath  or  aflSrma- 
tion  first  made,  affording  suffi- 
cient foundation  for  such  war- 
rant. Vt.  Const.  Chap.  I  Art. 
11.  This  statute  demands  writ- 
ten evidence  on  the  face  of  the 
process,  of  compliance  with  the 
constitutional  requirement,  and 


puts  every  officer  who  serves 
such  a  warrant  on  his  guard  to 
notice  at  his  peril  whether  the 
statute  has  been  thus  complied 
with. 
seStatutory  requisites,  which  are 
essential  to  the  institution  of 
the  process,  are  jurisdictional 
and  cannot  be  supplied  by 
amendment. 

Pollard   V.   WUder,   17   Vt.   48, 
Siseo  V.  Hurlburt,   17  Vt.   118 
Bowman  v.  Stowell,  21  Vt.  309 
Stevens  v.  Hewitt,  30  Vt.  362 
State   V.   Perkins,   58   Vt.   722 
Alexander  v.  School  District  62 
Vt.   273;    Marsh  v.   Graves,   68 
Vt.    400;    Brighton    v.    Kelsey, 
77   Vt.   258;    Taft   v.   Taft,    82 
Vt.  64. 

A  court  must  have  jurisdiction 
of  the  whole  case,  as  it  stands 
on  the  face  of  the  declaration, 
or  the  whole  process  is  void. 
If  the  court  has  not  jurisdiction 
and  power  to  render  judgment 
on  the  whole  ease,  it  has  no 
power  to  amend  the  process  and 
bring  it  within  such  jurisdic- 
tion. It  cannot  acquire  juris- 
diction of  the  process  by 
amendment.  Voidable  process 
may  be  amended;  void  process 
cannot.       Aiken   v.    Eichardson, 

15  Vt.    500;    Hill   v.   Whitney, 

16  Vt.  461;  Ferris  v.  Ferris, 
25  Vt.  100;  Adams  v.  Wlit- 
comb,  46  Vt.  708,  Chadwick  v. 
Batchelder,  46  Vt.  724;  French 
V.  Holt,  57  Vt.  187;  Pike  Bros. 
V.  McMuUin,  66  Vt.  131;  Heath 
V.  Eobinson,  75  Vt.  133;  Cald- 
beck  V.  Simanton,  83  Vt.  69; 
Roy  V.  Phelps,  83  Vt.  174; 
Slack  V.  Bragg,  83  Vt.  404. 

57A  county  court  writ  dated  out 
of  the  county,  but  really  signed 
within   the   county   by   a   com- 
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declaration,^*  in  its  proper  place,  and  dating  the  writ  either 
on  the  day  when  it  is  filled  up  or  at  some  other  date  for 
which  there  may  be  a  special  reason.^"  Usually  the  date*"  is 
of  slight  importance;  but  the  cause  of  action  must  exist  at 
that  time;  and  sometimes  when  the  statute  of  limitations'^ 
is  about  to  bar  the  right  of  action'^  a  writ  is  actually  made, 
and  dated  in  season  to  prevent  such  a  bar,  although  the  ser- 
vice cannot  be  completed  until  after  it  would  have  occurred. 
When  the  writ  is  made  it  is  delivered  to  the  sheriff,  or 
other  officer,  for  service.     If  such  an  officer  cannot  seasonably 


petent  justice  of  the  peace  may 

be    amended   according   to   the 

fact. 

Hoyt  V.  Smith,  83  Vt.  412. 

58See  Chap  XVI,  §$  404,  417; 
Chap.  XVII,  §5,432,  433;  437 
to  441;  443;  444;  447;  448,  450, 
452;  453;  458  to  462;  464  to 
466;  468;  471  to  501,  etc. 

sounder  P.  S.  1566  an  action  or 
suit  is  commenced  when  the 
writ  or  subpoena  is  issued,  with 
the  purpose  on  the  part  of  the 
plaintiff  of  having  it  served  and 
duly  proceeded  with,  tho  it  may 
fail  of  sufiSoient  service,  or  even 
of  any  service  thru  unavoidable 
accident.  As  to  what  that  is 
se^ 

Bullock  V.  Dean,  12  Mete.  15; 
Marble  v.  Hinds,  67  Me.  303; 
Tracy  v.  Eailroad,  76  Vt.  313 
(323-3). 

«)Sometimes,  however,  when  a 
term  of  county  court  is  ap- 
proaching, a  plaintiff  may  wish 
to  begin  his  action  in  season  to 
have  it  noticed  for  trial  at  the 
next  term;  which,  under  ordi- 
nary circumstances,  will  require 
that  the  writ  be  dated  at  least 
sixty-eight  days  before  the  ses- 
sion of  the  court.  See  County 
Court  rules  6,  11,  13,  33.  The 
course  of  pleading,  however, 
often  upsets  such  close  calcula- 
tions. The  writ  must  be  served 
and    entered    within    31    days 


from  its  date.  The  defendant 
must  appear  within  43  days.  If 
he  pleads  specially,  he  must  do 
so  within  ten  days  more,  else 
the  general  issue  is  considered 
as  pleaded  and  issue  is  thus 
joined.  A  cause  is  ripe  for 
trial  if  issue  is  joined  before 
the  date  for  assigning  causes 
for  trial,  which  date  is  on  or  be- 
fore the  15th  day  preceding  a 
term. 

61  As  related  to  the  Statute  of 
limitations  an  action  is  deemed 
to  be  commenced  from  the  time 
the  writ  is  issued,  if  due  service 
follows. 

Day  v.  Lamb,  7  Vt.  426;  Kirby 
v.  Jackson,  42  Vt.  552;  Bandall 
V.  Bacon,  49  Vt.  30;  Chapman 
V.  Goodrich,  55  Vt.  354;  Tracy 
V.  Railroad,  76  Vt.  313  (330); 
P.  S.  Sec.  1566. 

For     most,     if    not     all,     other 
purposes,   a  personal   action   is 
not  treated  as  commenced  until 
process  is  served. 
Randall   v.   Bacon,    49   Vt.    30 
Stanley  v.  Turner,  68  Vt.  315 
Howard  v.  Bartlett,  70  Vt.  364 
Burlington  v.  Traction  Co.,  70 
Vt.  491;  Tracy  v.  Railroad,  76 
Vt.  313   (319). 

ozln  the  case  of  a  note  secured 
by  mortgage  the  statute  of  limi- 
tations after  the  lapse  of  six 
years,  bars  a  personal  action 
upon  the  note,  but  does  not 
avoid  the  mortgage  security. 
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be  had  the  person  who  signs  the  writ  may  deputize  a  disin- 
terested person  to  serve  it."^ 

A  county  court  writ  must  be  fully  served,  returned  into 
the  county  clerk's  office,  entered  and  docketed  within  twenty- 
one  days  after  its  date.  Such  time  is  reckoned  in  the  usual 
legal  manner,  giving  twenty-one  full  days,  exclusive  of  the 
day  of  the  date. 


Eeed    v.    Shepley,    6    Vt.    609 
Sparhawk   v.   Buell,    9   Vt.   74 
Eichmond  v.  Aiken,  35  Vt.  336 
Gleason  v.  Kinney,  65  Vt.  564, 
The  true  doctrine  is,  that  the 
Statute  of  Limitations  does  not 
extinguish   the   debt,   but   only 
bars    the   remedy,    and    that    a 
mortgagee  has  two  independent 
remedies,    one    upon    the    note, 
barred  in  six  or  fourteen  years, 
according  to  whether  the  note  is 


witnessed  or  not,  and  one  upon 
the  mortgage,  barred  in  fifteen 
years,  in  analogy  to  the  statute 
barring  the  right  of  entry  into 
houses  and  lands  in  that  time, 
and  that  the  loss,  for  any  rea- 
son, of  either  of  those  remedies 
does  not  affect  the  other,  if  the 
debt  remains  unpaid. 
Houghton  V.  Tolman,  74  Vt. 
467  (469). 
esp.  S.  Sec.  1430-5,  1840. 


350 


REAL  ACTIONS 


§    320 


CHAPTER   XIII. 

EBAL  ACTIONS. 


§  320.    Distinctio'n  between  real  and  personal  estate. — 

Real  estate  consists  of  land  with  its  appurtenances  and 
incidents;  such  as  houses,  buildings,  standing  timber,  nat- 
ural rocks,  and  manure  before  being  disturbed  or  moved. 
Water  wheels,  steam  engines,  and  similar  prime  movers  per- 
manently attached  to  mills  and  factories,  are  a  part  of  the 
land,  but  the  distinction  between  those  things  which  are 
clearly  part  of  the  land:  things  which  are  clearly  personjil 
property,  like  furniture,  tools,  and  small  machines,  and  other 
things  called  "fixtures,"  which  may  be  real  or  may  be  personal 
property  according  to  circumstances,  is  a  branch  of  substan- 
tive law,  too  complicated  to  find  a  place  in  a  work  on  pro- 
cedure merely. 

Real  estate  in  Vermont  can  ordinarily  be  conveyed  only 
by  deed;  which  is  a  written  instrument  in  legal  form,  signed 
by  every  person^  who  joins  in  such  conveyance,  or  by  his 
agent,  appointed  with  like  formality.  It  must  also  be 
"sealed"  by  having  annexed  to  each  signature  either  a  wax 
or  paper  seal,^  or  the  letters  "L.  S."  or  "Seal."  ^    For  safety 


lA  married  woman  cannot  convey 
Vermont  land  nor  incumber  it  in 
mortgage  otherwise  than  by  a 
deed  in  which  her  husband  joins 
as  a  party.  His  name  as  a  grant- 
or must  be  inserted  as  such 
party  in  the  body  of  the 
deed  and  merely  signing  the 
deed  by  him  is  not  enough. 
P.  S.  Sees.  3573,  3039;  Dietrich 
V.  Hutchinson,  73  Vt.  134;  Hub- 
bard V.  Hubbard.  77  Vt.  73; 
Dietrich  v.  Hutchinson,  81  Vt. 
160. 


2A  corporation  may  adopt,  for 
some  special  occasion,  a  par- 
ticular corporate  seal,  tho  it 
may  euBtomarily  use  a  different 
seal,  or  have  no  seal  at  all. 
Cheney  v.  Gates,  12  Vt.  565; 
Bank  v.  Eailroad,  30  Vt.  159; 
Keith  V.  Kibbe,  10  Cush.  (35). 
Mill  Dam  v.  Hovey,  21  Pick. 
(4281 ;  Nav.  Co.,  V.  Hooper,  160 
U.  S.  514;  Phillips  v.  Coffee,  17 
111.  154;  Clark  v.  Mfg.  Co.,  15 
Wend.  356;  Morrill  v.  Foresters, 
79  Vt.  479  (486). 

3P.  S.  Sees.  30,  21. 
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against  the  rights  of  others  it  should  be  witnessed  by  two 
witnesses,  acknowledged  by  each  signer,  and  recorded  in  the 
proper  towli  clerk's  office. 

Personal  estate,  in  general,  consists  of  leases  for  years, 
mortgages,  household  and  other  goods,  stock  in  trade,  domes- 
tic animals,  tools,  implements,  vehicles,  boats  and  vessels,  or- 
dinary machines  and  machinery,  money,  bonds  and  stock  of 
corporations,  and  the  like  movable  or  transitory  property. 
It  is  sometimes  divided  into  Tangible, — such  as  may  be  touched 
— and  Intangible  personal  property,  which  last  is  usually  the 
mere  evidence  of  ownership,  or  interest,  in  something  that  is 
tangible. 

Personal  property  is  usually  transferred  by  delivery  and 
change  of  possession,  without  any  written  evidence  of  a 
change  of  ownership,  unless  such  be  required  by  law,  as  in 
cases  where  there  is  some  written  lease,  certificate,  note  pay- 
able to  order,  etc.;  or  some  writing  is  desired  by  the  pur- 
chaser to  protect  himself. 

§  321.    An  ancient  common-law  writ  of  right.* 
The  King  to  the  Sheriff,  Greeting: 

Command {defendant)  that  without  delay  he  return 

to (plaintiff)  [one  acre]  of  land  in  the  vill  of ;  whereof 

the  said (pladntiff)  complains  that  the  said (defend- 
ant) has  disseized  him;  and,  unless  he  does  it,  summon  him  by 
good  sununoners  that  he  may  be  before  me,  or  my  justices,  on 

the  morrow  of  the  Octave  of  next  [Easter,]  at  ,  to  ^ow 

cause  why  he  should  not  do  it;  and  have  there  the  summoners 
and  this  writ. 

"Witness  at  .     {Seal). 

§  322.  Ancient  English  real  actions. — The  ancient  writs 
in  the  early  English  Register  were  largely  in  "real  actions," 
so-called  because  by  means  of  them  the  plaintiff  could  recover 
the  "real  thing" — ^the  land  itself — ^instead  of  mere  money 
damage  for  the  loss  sustained,  as  upon  the  breach  of  a  eon- 


*This   is  a   translation   into   collo-  which   was   in   use    before   the 

quial  modern  English  of  an  an-  English  language  came  into  be- 

cient  Latin  writ, — a  legal  form  ing. 
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tract  to  convey,  for  which  a  personal  action  only  could  be 
sustained  at  common  law.^ 

These  real  actions,  however,  had  several  shortcomings, 
which  need  not  now  be  mentioned,  and  failed  of  doing  thait 
complete  justice  which  the  chancellors,  in  the  days  when 
such  actions  were  in  use,  were  often  trying  to  supply.  At 
length,  about  A.  D.  1498,  some  one  invented  the*  action  of 
Ejectment,  then  called  a  "mixed  action,"  because  thereby  one 
could  recover  both  the  land  itself  and  partial  damages  for 
its  detention.  This  form  of  action,  in  some  shape  or  other, 
under  different  names  and  regulated  by  different  statutes,  has 
come  to  be  the  usual  method  of  recovering  the  possession  and 
ownership  of  the  land  itself  in  America;  and  is  one  of  the 
ways  in  which  the  title  to  land  can  now  be  settled  in  the 
courts. 

While  most  of  the  original  traits  of  Ejectment  have  been 
obliterated  by  the  American  statutes,  a  brief  mention  of  them 
may  not  be  amiss. 

Original  English  Ejectment  was  an  action  brought  by 
a  lessee,  or  tenant  for  years,  against  some  person  who  had 
casually  entered  upon  the  land  without  right;  and  the  courts 
of  common  law,  in  furtherance  of  justice,  and  perhaps  to 
forestall  the  efforts  of  the  chancellors, — ^who  seem  to  have 
been  then  absorbing  a  large  part  of  the  legal  business  of  the 
realm, — adopted  a  rule  requiring  notice  of  the  pendency  of 
the  action  to  be  given  to  the  tenant  in  possession;  who,  if  he 
wished  to  contest  the  claim,  must  admit  the  lease  to  plain- 
tiff, as  well  as  the  entry  by  the  casual  ejector,  and  must  try 
the  ease  on  its  merits,  as  to  which  of  those  adversely  claim- 
ing title  to  the  land  had  the  best  right  thereto. 

§  323.  Action  of  ejectment  in  Vermont. — In  Vermont, 
until  about  1797,  this  somewhat  technical  and  fictitious  method 
was  in  common  use,  as  part  of  that  inheritance  of  the  common 
law,  adopted  in  1778.  The  early  court  records  are  full  of 
actions  of  ejectment,  in  which  leases  are  alleged  to  have  been 

5See  §  19.  note  4. 
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made  by  the  holders  of  legal  titles  to  those  well-known  citi- 
zens, John  Doe  and  George  Goodtitle,  who  then  proceeded  to 
sue  Richard  Roe  and  other  professional  trespassers;  who  in 
turn  would  vouch  in  the  real  defendants  to  defend  the  action. 
A  similar  procedure  was  in  vogue  in  New  York  in  those  early 
days.  Instead  of  John  Doe  and  his  friends,  Vermont  lawyers 
often  used  their  own  names  as  lessees,  just  as  their  successors 
now  sue  in  their  own  names  on  negotiable  notes  belonging  to 
their  clients. 

Present  day  ejectment  in  Vermont  is  controlled  wholly 
by  the  statutes;  which  long  ago  abolished  lease,  entry,  ouster 
and  casual  ejectors,  and  now  permit  every  plaintiff  to  re- 
cover seisin,  possession  and  damages  according  to  his  right, 
against  every  defendant  who  may  have  been  in  possession 
without  right  as  against  the  plaintiff;"  a  flexible  procedure, 
on  which  the  court  of  chancery  is  seldom  able  to  improve. 


§  324.  Actions  for  the  recovery  of  the  possession  of  real 
property. — The  principal  action  in  this  class  is  ejectment,  the 
nature  of  which  has  already  been  described.  The  form  for 
declaration  is  given  in  the  statutes.'  Of  this  action  a  justice 
has  no  jurisdiction.* 

A  justice  of  the  peace  has  jurisdiction,  however,  of  what 
is  called  justice's  ejectment.*  This  is  a  summary  remedy,  to 
maintain  which  it  must  be  proved^"  that  the  defendant  is  in 
possession  of  the  land  under  a  lease,  either  in  writing  or  by 
word  of  mouth,  made  to  himself  or  to  some  one  under  whom 
he  holds;  that  the  plaintiff  is  the  landlord,  or  person  entitled 
to  the  possession  of  the  premises ;  that  the  defendant  is  hold- 


eP.  8.  Sees.  1843  to  1853. 

7P.  8.  Sees.  6266   (25);   And  see 
Chap.  XVII. 

"See  Chap.  VI  $  60,  note  40. 
If  in  an  action  before  a  justice 
the  title  to  land  is  involved, 
but  the  cause  is  not  made  ap- 
pealable by  statute,  no  appeal 
lies  and  an  appeal  if  arantert 
will  be  dismissed. 


Porter  v.  Bishop,  77  Vt.  163. 

nP.  S.  Sees.  1870-1876. 

loJustiee  e,7eetment  can  be  sus- 
tained only  in  cases  within  the 
statute.  Defendant  must  have 
been  a  technical  lessee,  holding 
over,  after  all  his  rights,  legal 
and  equitable,  had  ceased.  The 
action  will  lie  when  the  tenancy 
was  for  a  life  or  lives,  as  well 
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ing  possession  of  them  without  right  after  the  determination 
of  the  lease  by  its  own  limitation,  or  after  the  breach  by  the 
lessee,  or  by  some  person  holding  under  him,  of  some  stipular 
tion  contained  in  the  lease,  a  breach  of  which,  by  the  terms 
of  that  contract,  or  by  operation  of  law,  works  a  forfeiture 
of  the  lessee's  right  to  remain. 


§  325.  Forcible  entry  and  detainer.^* — This  is  another 
proceeding  for  the  recovery  of  the  possession  of  real  estate, 
of  which  two  justices  have  jurisdiction;  and  they  try  the 
issues  of  fact  by  a  jury  of  twelve  men.  The  action  lies  in  two 
classes  of  eases:  (1)  when  an  entry  has  been  made  with  force 
with  a  strong  hand"  or  a  multitude  of  people;  and  (2)  when 


as  when  it  was  for  months  or 
years. 

Middlebury  v.  Lawton,  23  Vt. 
688;  Hadley  v.  Havens,  24  Vt. 
520;  Barton  v.  Learned,  26  Vt. 
192;  Davis  v.  Hemenway,  27  Vt. 
589;  Pitkin  v.  Bnrch,  48  Vt. 
521;  Baldwin  v.  Skeels,  51  Vt. 
121;  Barnes  v.  Tenney,  52  Vt. 
567;  Horan  v.  Thomas,  60  Vt. 
325;  Fobs  v.  Stanton,  76  Vt. 
365;  Wheeler  v.  Wheeler,  77 
Vt.  177  (180). 

"P.  S.  Sees.  1905-1920. 

i2At  common  law,  the  owner  of 
land  had  the  right  to  enter  upon 
it  with  force  and  arms,  and  to 
retain  its  possession  by  force, 
if  his  entry  were  lawful;  but 
this  led  to  such  breaches  of  the 
peace,  when  of  two  or  more  per- 
sons each  firmly  believed  that 
he  owned  the  land: — ^while  ac- 
tual possession  vested  in  him 
who  had  the  strongest  follow- 
ing— that  several  English  stat- 
utes were  passed  to  prevent 
such  proceedings,  and  bring  the 
question  of  title  for  decision 
into  the  more  orderly  forum  of 
the  courts  of  law. 
Such  statutes  were  enacted  in 
1328,  1381,  1391,  1430,  1589  and 
1624. 


The  most  noted  of  these  is 
the  statute  of  1381;  "That 
none  from  thenceforth  should 
make  any  entry  into  any  lands 
and  tenements,  but  in  cases 
where  entry  is  given  by  the 
law;  and  in  such  cases  not  with 
strong  hand,  nor  with  multi- 
tude of  people,  but  only  in  a 
peaceable  and  easy  manner, ' ' 
with  the  penalty  of  imprison- 
ment for  any  man  who  should 
do  the  contrary.  This  statute 
has  been  generally  and  perhaps 
universally  adopted  in  America, 
and  suitable  procedure  has  been 
provided  to  carry  out  that  pro- 
hibition. In  such  cases  Ithe 
title  to  land  is  not  involved, 
the  question  being,  not  who 
owns  the  land,  but  whether  the 
accused  person  entered  upon  it 
with  force;  or  forcibly  detains 
it  from  the  peaceable  previous 
possessor. 

In  Vermont  these  English  sta- 
tutes have  been  substantially 
re-enacted,  having  been  in  force 
since  the  original  adoption  of 
the  common  law.  P.  S.  Sees. 
1905  to  1920. 

Dustin  V.  Cowdry,  23  Vt.  631; 
Carpenter  v.  Barber,  44  Vt.  441. 
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there  has  been  a  wrongful  entry  without  force,  and  a  refusal 
to  quit  upon  written  notice.  The  forms  for  warrant  and  ver- 
dict in  these  actions  are  given  in  the  statutes.^^ 

§  326.  The  action  for  betterments.'* — As  mentioned  else- 
where in  this  volume'^  the  early  land  titles  in  Vermont  were 
derived  from  New  Hampshire  grants,  while  the  legal  juris- 
diction over  the  State  was  soon  afterwards  held  to  be  in  the 
colony  of  New  York,  which  exercised  such  jurisdiction  to  a 
limited  extent  only,  and  finally  parted  with  it  altogether.  The 
earliest  public  records  of  deeds  did  not  begin  until  about 
1781,  leaving  a  period  of  fifteen  to  twenty  years,  during  which 
the  holder  of  title  to  such  land  could  find  no  public  office 
where  he  might  put  his  deeds  on  record  nor  learn  with  certainty 
whether  his  grantor  held  a  legal  title.  The  natural  result  fol- 
lowed that  swindlers  swarmed  in  various  portions  of  the  State, 
while  false  or  fictitious  titles  became  quite  as  common  as  genu- 
ine conveyances;  and  many  honest  settlers  were  threatened 
with  the  loss  of  their  scanty  savings,  which  they  had  laid  out 
to  buy  new  homes  in  the  partly  developed  State. 

By  the  settled  principles  of  the  common  law  the  holder 
of  a  legal  title,  derived  from  the  English  Sovereign  by  the 
proper  and  lawful  agencies,  was  the  owner  of  the  land;  while 
the  person  in  possession,  who  by  the  labor  of  his  hands  had 
changed  the  primeval  forest  into  a  fertile  corn-field,  and  built 
a  shelter  for  his  family,  was  a  trespasser  who  might  be  evicted 
by  legal  process,  leaving  the  fruits  of  his  toil  to  be  enjoyed 
by  the  successful  plaintiff. 

The  inventive  genius  of  the  fathers  of  the  State  proved 
equal  to  this  emergency.  After  several  years  of  planning  and 
discussion,  and  against  the  opposition  of  every  prominent  law- 


13P.   S.  Sec.   6266   (17)    (18)    (19)  109;  Winslow  v.  Newell,  19  Vt. 

and   a   form   for   the   record   is  164;    Strong    v.    Hunt,    30    Vt. 

given  in  Chap.  XXIV.  614;  Whitney  v.  Eichardson,  31 

"See  Bingham  v.  Smith,  1  Tyler  Vt.  300;  Kendall  v.  Traey,  64 


287;  Brown  v.  Storm,  4  Vt.  37 
Gaige  v.  Ladd,  5  Vt.  266 
Beckley  v.  Willard,  13  Vt.  533 


Vt.  522;  Rutland  K.  Co.  v. 
Chaffee,  72  Vt.  404;  Angell  v. 
Fletcher,  76  Vt.  359. 


Thompson    v.    Gilman,    17    Vt.  "j  30,  note  »,  i  46. 
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yer  in  the  State  save  one,  a  statute  was  enacted  in  1785/* 
absolutely  novel  in  its  nature,  but  founded  upon  principles  of 
natural  justice,  and  applying  so  fitly  to  the  situation  of  the 
State,  that  it  has  continued  upon  the  statute  books  ever  since, 
except  during  a  period  comparatively  brief. 

The  principle  of  this  statute^'  is  that  when  a  person  has 
purchased  or  leased  land  in  good  faith,  supposing  at  the  time 
that  he  had  acquired  a  good  title ;  has  entered  into  possession 
and  made  improvements  on  the  land,  if  the  title  afterwards 
proves  defective  and  a  judgment  in  ejectment  is  rendered  in 
favor  of  the  true  owner,  the  land  itself  is  chargeable  with  its 
increase  in  value  in  consequence  of  the  betterments  so  made, 
by  the  purchaser  of  a  defective  title,  or  by  his  successors  in 
that  title. 

The  procedure  by  which  this  equitable  right  is  made 
availing  is  a  "  Declaration  for  Betterments, ' '  ^'  filed  within 
forty-eight  hours  after  judgment  in  ejectment,  or  during  the 
same  term  of  court,  and  followed  by  a  trial  in  due  course  of 
law  with  other  proceedings,  according  to  the  statutes. 


§  327.    Actions^"  for  the  recovery  of  the  possession^**  of 
personal  property. — The  action  of  replevin  may  be  maintained 


loSlade's  State  Papers,  page  500. 

I'P.  S.  Sees.  1855  to  1869. 

ISA  form  for  this  pleading  may 
be  found  among  other  civil 
forms  in  Chap.  XVII,  §  432. 

isEeplevin  is  not  classified  as  a 
"real  action",  because  it  does 
not  apply  to  real  estate;  but  is 
mentioned  in  this  chapter  for 
convenience  merely,  instead  of 
making  an  additional  chapter, 
too  short  to  be  effective. 
At  common  law,  replevin  was 
treated  as  an  action  of  tort; 
while  in  the  procedure  of  some 
other  States  it  is  classed  as  a 
provisional  remedy,  like  an  in- 
junction or  a  writ  of  sequestra- 
tion. 

It  is  analogous  to  the  real  ac- 
tions because  it  seeks  the  resto- 


ration of  actual,  tangible  prop- 
erty, of  which  the  plaintiff 
claims  to  have  been  deprived. 
2oDetinue  was  a  common  law  ac- 
tion of  contract,  for  the  re- 
covery of  goods  and  chattels, 
usually  obtained  by  lawful 
means,  in  which  the  plaintiff 
could  recover  the  thing  itself 
or  damages  for  the  detaining. 
It  differed  from  common  law 
replevin  in  being  more  general 
in  its  scope;  but  it  has  been 
superseded  all  but  totally  in 
America  by  statutory  replevin, 
tho  detinue  may  not  strictly 
have  been  abolished. 
If  the  plaintiff  wished  merely 
to  recover  the  value  of  the 
thing  detained,  and  not  the  thing 
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under  the  conditions  mentioned  in  the  statutes,^^  and  not 
otherwise. 

Considered  as  a  separate  action,  replevin  lies  in  two 
classes  of  eases:  (1)  for  the  release  of  beasts^"  distrained  or 
impounded;  and  (2)  for  the  recovery  of  movable  personal 
property,  attached,  taken  or  detained. 

Replevin  by  the  defendant  of  goods  attached^'  is  a  com- 
pulsory method  of  releasing  such  property  from  the  attach- 
ment by  giving  a  bond,  instead  of  a  receipt  or  other  security, 
to  take  the  place  of  the  lien  on  the  attached  property.** 

§  328.  Replevin  of  goods  unlawfully  taken  and  de- 
tained.*^— To  maintain  replevin  the  plaintiff  must  be  either 
the  owner  of  the  property  in  suit,  or  the  person  entitled  to 
the  immediate  possession  of  it  as  against  the  defendant;  and 
the  defendant  must  be  a  person  in  actual  or  constructive  pos- 
session, who  has  wrongfully  taken  or  detained  it  from  the 
plaintiff.  The  defendant  may  be  an  officer  who  has  attached 
the  property  or  taken  it  under  an  execution.  In  such  case  the 
plaintiff  may  be  a  person,  other  than  the  execution  debtor 
or  defendant  in  the  writ,  claiming  that  the  attached  property 
does  not  belong  to  such  debtor  or  defendant;  or  he  may  be 
the  defendant  or  debtor  himself,  claiming  that  the  property  is 
exempt  from  attachment  and  levy  of  execution.*" 

A  justice  has  jurisdiction  when  the  value  of  the  goods 
does  not  exceed  $20,  and  the  county  court  when  it  does  ex- 
ceed that  sum.  This  jurisdictional  value  is  determined  by  the 
officer's  return  on  the  writ — ^the  value  as  determined  by  the 
appraisal  or  otherwise.*' 

The  forms  for  a  writ  and  declaration  in  replevin  are  given 
in  the  statutes.** 


itself,    trover    was    the    proper  ^sp.  g.  Sees.  1825,  1841.  Deeringv. 

remedy.  Smith,  66  Vt.  60. 

2iP.   S.  Sees.  1813,  1841;  Eddy  v.  zeEddy    v.    Davis,    35    Tt;    347; 

Davis,  35  Vt.  247.  Sprague    v.    Clark,    41    Vt.    6; 

22P.  S.   Sees.   1813  to  1819,   1840,  Bank  v.  Miller,  67  Vt.  66;  Pres- 

5570,  6266  (12).  cott  v.  Starkey,  71  Vt.  118 

28P.  8.  Sees.  1820,  1824.  2'P.    S,    Sees.    1390,    1817,    1825. 

2*It   is   considered   in   connection  Widber  v.  Benjamin,  75  Vt.  152. 

with  attachments  in  Chap.  XI.  ssp.  s.  Sees.  6266  (12),  (13),  (14) 

J§   288,   299.  and   (16  V 
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CHAPTER  XIV. 
ACTIONS  OF  CONTEACT. 


§  329.  Definitions. — The  best  known  definition  of  a  con- 
tract is  "an  agreement,  upon  sufficient  consideration,  to  do 
or  not  to  do  a  particular  thing. ' '  ^ 

Contracts  are  usually  classed  in  three  degrees,  according 
to  their  supposed  dignity  and  solemnity.  Of  these,  the  highest 
are  contracts  of  record;  the  next  are  specialties,  or  contracts 
under  seal ;  and  the  third  are  simple  contracts. 

(1)  To  enter  into  a  contract  of  record^  the  person  who 
is  to  he  bound  must  appear  personally,  or  perhaps  by  his 
duly  authorized  agent,  before  a  court  of  record,  or  some  of  its 
officers,  and  there,  in  open  court  or  before  such  officer,  engage 
to  perform  according  to  the  conditions  then  fixed;  a  record 
of  all  which  is  made  by  the  proper  officer  of  the  court.' 

The  best  known  contract  of  record  is  that  made  by  the 
surety  for  a  person  charged  with  crime,  who  engages  in  sub- 


iBlackstone 's  Oomm.  Vol.  2;  p. 
442,  IX. 

2A  common  law  recognizance  was 
an  obligation  or  contract  of  re- 
cord, entered  into  before  a 
judge  or  other  proper  officer, 
tho  not  necessarily  in  open  court, 
but  enrolled  in  the  records  of 
some  court.  The  formal  and  de- 
liberate manner  in  which  this 
was  done  gave  great  stability  to 
the  act.  Having  made  a  eon- 
tract  of  so  high  a  nature,  no 
process  was  needed  to  simimon 
the  recognizor  into  court,  if  he 
did  not  pay  according  to  the 
contract,  nor  were  proofs  needed 
to  convict  him;  for  the  record 
was  the  highest  evidence  possible 
that  he  owed  the  sum  stated.  If 
the  debt  had  been  paid,  the  re- 
cord would  show  that,  also;  and 
execution    might    issue    at    once 


if  payment  were  in  arrear. 
practice    of 
tracts   aided 
development 


merce 
Midlle 


and 


The 
such  con- 
immensely  in  the 
of  English  com- 
industrv  in  the 
,  by  affording  a 
speedy  and  certain  method  for 
the  collection  of  contract  debts, 
so  that  the  credit  of  English 
merchants  stood  at  the  very  best. 
3Such  a  contract  is  also  made  in 
legal  effect  when  the  eoiirt,  hav- 
ing previously  obtained  juris- 
diction over  the  person  or  prop- 
erty of  some  one,  renders  judg- 
ment ordering  him  to  do  or  not 
to  do  some  particular  thing, 
usually  to  pay  a  sum  of  money. 
Although  in  io  sense  an  agree- 
ment, nor  founded  upon  any 
necessary  consideration,  this 
makes  what  is  known  as  a  "  con- 
structive  contract. ' ' 
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stance  that  he  will  have  the  principal  present  in  court  when 
called  for,  or  will  pay  a  certain  sum  named  as  a  penalty." 

(2).  A  specialty  is  a  contract  made  with  less  solemnity, 
yet  with  considerable  form.  In  general  language  it  is  termed 
a  "deed;"  and  besides  having  a  seal  affixed  thereto,  consist- 
ing, at  common  law — but  now  modified  by  statute — of  some 
substance  like  wax,  wafer,  or  paper,  distinct^  from  the  fabric 
on  which  the  document  is  written,  the  instrument  is  often  ac- 
knowledged before  a  magistrate,  and  signed  in  the  presence 
of  two  or  more  disinterested  witnesses.  These  latter  cere- 
monies are  not  strictly  necessary,  unless  the  instrument  un- 
dertakes to  transfer  some  interest  in  land,  or  they  are  specially 
required  by  law;  but  these  familiar  forms  are  often  followed 
when  not  positively  required ;  and  the  wants  of  mankind  seem 
to  demand  that  certain  important  obligations  should  be  as- 
sumed with  a  form  and  ceremony  sufficient  to  prevent  their 
being  thoughtlessly  undertaken.* 

Bonds  are  of  two  kinds,  simple  or  common  money  bonds, 
and  bonds  with  condition.  The  former  are  in  the  nature  of 
promissory  notes,  but  under  seal;  one  of  the  latter  kind  is  a 
sealed  agreement  to  pay  a  fixed  sum,  called  the  penalty,  with 
the  condition  that,  if  something  else  is  done,  the  penalty  shall 
not  be  paid. 

(3).  Simple  contracts  make  up  the  mass  of  the  agree- 
ments by  which  the  world's  work  is  done.  Unlike  the  two  other 
classes,  they  invariably  must  be  made  upon  a  consideration, 


Chap. 


*P.    S.    SecB.    3388,    3390; 
VIII;  i  $  146  to  149. 

sp.  S.  Sees.  20,  21;  Beardsley  v. 
K;iight,  4  Vt.  471;  Cheney  v. 
Gates,  12  Vt.  565;  Bank  v. 
Slason,  13  Vt.  334;  University 
V.  Joslyn,  21  Vt.  52. 
The  private  seal  of  an  individ- 
ual, when  required  to  be  affixed, 
may  be  the  word  "seal"  or  the 
letters  "  L.  S. "  opposite  the  sig- 
nature. 


6For  this  reason  the  common  law, 
and  the  law  of  Vermont  until 
1906,  required  that  a  seal  should 
be  a  separate  piece  of  paper  or 
other  material,  affixed  to  the  doc- 
ument. The  advantage  of  this 
formality  is  lost  when  the  print- 
ed letters  (L.  S.)  may  consti- 
tute a  seal,  so  that  a  person  may 
easily  execute  a  sealed  instru- 
ment without  noticing  that  he 
has  done  so,  nor  intending  such 
an  act. 
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which  sometimes  must  be  expressed  in  the  written  instrument, 
if  there  be  one. 

A  consideration  is  the  moving  cause  of  the  agreement,  the 
beneficial  reason  why  the  party  made  the  simple  contract;  and 
the  undertaking'  of  each  party  must  be  supported  by  a  lawful 
and  sufficient  consideration  moving  from  the  other. 

Simple  contracts  are  either  written  or  oral;  and  the  class 
comprehends  all  contracts  not  of  record  nor  under  seal." 

A  standard  form  of  written  contract  is  nearly  as  useful  to 
business  men  as  a  standard  form  of  insurance  policy;  and  the 
proper  phrases  can  be  worked  out  as  each  one's  experience  may 
suggest.  The  following  skeleton  forms  for  commencements  and 
conclusions  will  be  found  convenient.  There  is  no  necessary 
difference  between  the  form  of  a  sealed  and  of  a  simple  contract, 
except  in  the  mere  mention  and  presence  of  the  seals ;  though 
sealed  contracts,  as  already  noted,  are  usually  witnessed  and 
acknowledged.  The  forms  given  in  this  volume  for  the  opera- 
tive parts  of  various  sorts  of  contracts  are  meant  to  be  used 
in  connection  with  these  skeleton  forms. 


7The  source  of  simple  contract  ob- 
ligation in  all  cases  is  the  inten- 
tion of  the  parties.  A  contract 
implied  in  fact  is  one  which  is 
inferred  from  the  conduct,  acts 
or  relations  of  the  parties,  in- 
stead of  being  inferred  from 
their  spoken  or  written  words. 
Johnson  v.  Eailroad  Co.,  69  Vt. 
521    (524). 

A  contract  implied  in  law  is  one 
created  by  law  without  the  in- 
tent  of   the   parties,   and   often 
against  their  intention. 
Bliss  V.  Hoyt,  70  Vt.  534. 

sWhen  not  expressly  required  to 
be  in  writing, — see  P.  S.  Sees. 
1576  to  1579, — a  simple  contract 
by  word  of  mouth  is  just  as 
valid;  but  the  danger  of  trust- 
ing for  proof  to  uncertain  human 
memory,  the  dangers  of  false 
testimony  and  of  the  decease 
of  witnesses,  lead  careful  busi- 


ness men  to  reduce  all  their  im- 
portant contracts  to  writing. 
This  often  may  be  done  in  the 
course  of  correspondence,  or  by 
short  memoranda  jotted  down 
by  the  parties.  But  the  use  of 
suitable  language  to  express 
with  clearness  and  exactness 
the  meaning  of  business  men, 
is  something  which  comes  only 
by  long  study  and  practice, 
even  to  men  who  have  made 
it  part  of  their  life  Work; 
so  that  a  "contract",  in  the 
usual  sense  of  the  word,  is 
generally  put  into  writing  by 
some  one  other  than  the  parties, 
being  framed  after  careful  at- 
tention to  their  needs  and  wishes, 
and  in  most  instances  following 
some  established  general  form. 
Actions  of  contract  are  frequent- 
ly begun  for  the  breaches  of 
stipulations    contained    in    such 
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§  330.    Skeleton  form  for  a  written  agreement. 

in  the  county  o£- 


This  agreement,  made  at- 

State  of  Vermont,  between of- 

in  the  State  of ,  party  [ies]  of  the  first  part,  and 


in  the 


in  the  county  of- 
of- 


in  the  county  of- 


in  the  State  of- 


party[ie8]  of  the 
second  part,  witnesseth : 

That :  {Insert  the  body  of  the  contract.*) 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 

hands  [and  seals]  on  this day  of 19 — . 

In  presence  of:  \       (Signature.)     [Seal.] 

(Witnesses'  signatures.))       (Signature.)     [Seal.] 


§  331.    Another  skeleton  form  of  contract. 

Agreement  between  — —  and ,  made  at ,  [on  the 

-  day  of ,  19 :] 

Whereas ,  hereinafter  called  the  "first  party"  and , 


hereinafter    called    the    "second    party,"    (recite    the 

inducement.') . 

Now,  therefore,  [this  agreement  witnesseth  that]   (state  the 
terms  of  the  agreement  on  both  sides.) 

Witness  our  hands  [the  day  and  year  first  aforesaid]   or 
[this ,  day  of ,  19 — ]. 

In  presence  of:  )  (Signature.) 

(Witnesses'  signatures.)       ]  (Signature.) 


doemnents.  Forms  of  declara- 
tions in  such  actions  are  con- 
tained in  Chap.  XVII. 
'The  body  of  a  written  contract 
may  commence  with  an ' '  induce- 
ment", or  recital  of  matters 
already  existing  and  leading  up 
to  the  stipulations  of  the  parties; 
or  it  may  commence  by  stating 
at  once  what  they  agree  to  do. 
In  a  written  simple  contract  the 
statement  of  the  consideration 
usually  precedes  the  statement  of 
the  promise  or  agreement  and 
the  undertakines  of  each  party 
are  kept  distinct  so  far  as  pos- 


sible. A  natural  order  of  para- 
graphs  in   such   a   contract   is: 

(1)  The    inducement,    if    any, 

(2)  The  consideration  moving 
from  the  second  party;  (3)  The 
undertakings,  or  promises,  of  the 
first  party;  (4)  The  considera- 
tion moving  from  the  first  party ; 
(5)  The  undertakings  of  the  sec- 
ond party;  (6)  Mutual  promises 
or  understandings;  (7)  Provi- 
sos, exception,  penalties,  etc. 
But  the  order  and  arrangement 
of  all  documents  depend  large- 
ly upon  the  subject  matter. 
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§  332.    Penal  clause'"  to  secure  performance  of  contract. 

{Begin  as  in  §  330  or  §  331.) 

Whereas {recite  the  ind/ucement*  if  any). 

Now,  therefore:  {State  the  terms  of  the  agreement.) 

For  the  full  and  complete  performance  of  the  several  [co- 
venants and]  agreements  aforesaid,  the  said  parties  do  hereby 
severally  and  respectively  bind  themselves,  their  heirs,  executors 
and  administrators,  each  to  the  other,  [his]  heirs,  executors, 
admininstrators  and  assigns,  in  the  penal  sum  of dollars. 

{Conclude  as  in  ^  330  with  seeds.) 

§  333.    Liquidated  damages." 

{Begin  as  in  §  330  or  §  331.) 

{Insert  the  body  of  the  contract.) 

And  it  is  further  agreed,  by  and  between  the  parties  afore- 
said, that  if  either  of  said  parties  shall  refuse  or  neglect  to 
perform  the  terms  of  this  contract,  as  hereinbefore  expressed 
{or,  state  the  particular  violation  intended  to  be  covered  by  this 
clause),  the  party  so  violating,  neglecting,  or  refusing,  shall  pay 
to  the  other  party  hereto,  forthwith,  or  [upon  demand  therefor] 

the  sum  of dollars,  as  liquidated  damages  for  such  violation 

of  this  contract,  hereby  agreed  upon  between  said  parties,  and 
not  in  any  way  nor  sense  as  a  penalty. 

{Conclude  as  in  §  330  or  §  331.) 


§  334.     Agreement  for  sale  of  land. 

{Begin  as  in  §  380  or  §  331.) 

Whereas,*  the  said  party  of  the  first  part  has  sold  and  hereby 
agrees  to  convey  in  fee  simple  to  the  said  party  of  the  second 

part,  or   [to  of  ,]   by  a  good  and  sufficient  deed  of 

general  warranty,  on  or  before  the day'^  of ,  upon  the 

punctual  payment  by  said  - 

JOA  penalty,  in  a  recognizance, 
bond  or  contract  is  a  sum 
named  as  security  for  the 
actual  damage  resulting  from 
failure  to  perform  the  stipulat- 
ed undertakings. 

"Under  certain  circumstances,  par- 
ties to  a  contract  may  agree  in 
advance  as  to  the  amount  of 
damages  which  either  party  may 


of  the  consideration  money 

claim  and  recover  from  the 
other  by  reason  of  a  breach  of 
such  contract. 

Barry  v.  Harris,  49  Vt.  392; 
Stevens  v.  Pillsbury,  57  Vt.  205 
(213). 
i2Do  not  omit  the  year,  month 
nor  day,  when  mentioning  a 
date  in  a  legal  document.  See 
Chap.  VII  $  77,  note  6. 
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hereinafter  mentioned,  the  following  premises,  situated  in , 

bounded  and  described  as  follows:    {Insert  description.) 

Now,  therefore,  [this  agreement  withnesseth  that]  the  said 
party  of  the  second  part  hereby  agrees  to  pay  the  said  party  of 

the  first  part  the  sum  of dollars,  consideration  money  for 

said  premises,  in  manner  following:   {Set  forth  the  manner,  as:) 

[ dollars,  on  or  before  the day  of ,  with  interest 

annually].     {Insert  other  stipulations,  if  any.) 

And  it  is  further  agreed  that  said  party  of  the  second  part 
shall  have  immediate  possession  of  said  premises,  to  use  and 
improve  as  his  own,  in  a  good  and  husbandlike  manner,  so  long 
as  he  shall  comply  with  the  terms  of  this  instrument;  and  that 
upon  the  full  performance  thereof,  the  said  party  of  the  first 
part  will  deliver  to  said  party  of  the  second  part  a  good  and 
sufficient  warranty  deed  of  said  premises,  free  and  clear  of  all 
incumbrances  whatsoever. 

{Conclude  as  in  §  330,  with  seals.) 

{Acknowledgment  as  in  §  350.) 


§  335.    Agreement  for  lease  of  land. 

{Begin  as  in  §  330  or  §  331.) 

That  the  said  first  party  will,  or  that  [his]  executors,  ad- 
ministrators or  assigns  shall,  on  or  before  the day^-  of , 

upon  the  request  and  at  the  cost  of  the  said  second  party,  [his] 
heirs,  executors,  or  administrators,  demise  and  let  unto  the  said 
second  party,  [his]  executors,  administrators  or  assigns,  by  a 
good  and  sufficient  lease  in  writing  under  seal,  all  that  certain 
parcel  of  land,  with  the  appurtenances  thereto  belonging,  situated 

in  the  [town]  of ,  described  as  follows:  {Insert  description.) 

Said  lease  to  be  valid  and  in  force  from  the  day  of , 

for  and  during  the  term  of years  from  thence  next  ensuing, 

at  the  [yearly]  rent  of dollars,  payable  [annually]  on  the 

day  of ,  with  covenants  to  be  contained  in  said  lease,  of 

,  {Set  forth  what  covenants)    [and  discharged  of  all  taxes 

and  assessments  due  upon  the  same,  before  or  until  the day 

of  ]. 

And  the  said  second  party,  for  himself,  his  executors  and 
administrators,  agrees  to  accept  a  lease  drawn  as  above  men- 
tioned, and  duly  to  execute  a  counterpart  thereof  unto  the  said 
first  party,  his  executors,  administrators,  or  assigns,  and  also, 
that  {mention  which  party,  if  either)  his  executors,  administra- 
tors or  assigns,  at  his  or  their  own  charge  and  expense,  on  or 
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§  336 


before  the  — 
said    premises, 


-   day  of  ,  shall  put  the  buildings  upon 

with    the    appurtenances    thereof,  into    good, 


sufficient  and  tenantable  repair,  in  a  substantial  and  workman- 
like manner.     (Insert  other  stipulations,  if  any.) 

{Conclude  as  in  §  330,  with  seals.) 

{Acknowledgment  as  in  §  350). 


§  336.    Submission  to  arbitration. 

{Begin  <m  w  §  330  or  §  331.) 

Whereas,  certain  differences  have  arisen,  and  now  exist, 
between  the  said  parties  of  the  first  part  and  of  the  second  part, 

concerning  ;   {state  what  the  difference  or  controversy  is 

about)  which  said  matters  in  difference  [and  all  other  disputes 
and  demands  now  existing  between  the  parties  aforesaid,]  the 
said  parties  have  agreed  to  refer  to  the  arbitrament,  award  and 

final  determination  of and ,  as  arbitrators^'  chosen  by 

the  aforesaid  parties: 

Now,  therefore,  this  agreement  witnesseth  that  the  said 

and are  hereby  appointed  arbitrators,  to  hear,  try,  examine, 

adjust  and  determine,  in  such  manner  as  they  may  consider 
equitable  and  just,  all  the  said  matters  in  dispute  or  [in  differ- 
ence] between  said  parties,  as  hereinbefore  mentioned;  who, 
having  so  heard  and  determined  the  same,  shall  make  and  publish 
their  award  in  writing  [under  their  hands  and  seals]  according 
to  the  terms  of  this  submission  as  hereinafter  set  forth  /^ 

{Insert  the  terms,  of  which  the  following  paragraphs  contain 
suggestions. ) 

(1)  The  said  arbitrators  shall  first  be  sworn  to  the  faithful 
performance  of  their  duties. 

(2)  Before  proceeding  to  hear  any  of  the  evidence,  or  to 
investigate  any  of  the  matters  hereby  submitted  to  them,  they 


i3The  number  of  arbitrators  may 
be  one  two,  three  or  even  more. 
All  may  be  named  in  the  sub- 
mission; or  a  part  may  be 
thus  named,  and  empowered 
to  choose  an  umpire.  Or  the 
umpire  may  be  chosen  by  dis- 
interested outsiders;  and  there 
might  be  three  umpires  instead 
of  one. 

i^The  parties  have  control  of  the 


terms    and   methods;    but   when 
once   established   they   must   be 
followed    with    care,     else    the 
award  will  not  be  valid.. 
Harrington  v.  Eich,  6  Vt.  666 
Bixford    v.    Nye,    20    Vt.    132 
Morse  v.  Hale,  27  Vt.  660;  Bow- 
man   V.    Downer,    28    Vt.    532 
Sabin   v.    Angell,   44    Vt.    523 
Burnell  v.  Everson,  50  Vt.  449 
Morse  v.  Bishop,  55  Vt.  231 ; 
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shall  agree  upon,  appoint  and  notify  some  disinterested  umpire, 
or  third  person,  by  whom  said  dispute  and  controversy  shall  be 
decided  in  ease  the  said  two  arbitrators  shall  be  unable  to  agree 
upon  an  award,^'  and  shall  secure  his  acceptance  of  such  appoint^ 
ment. 

(3)  Said  umpire  shall  be  sworn  in  like  manner  with  said 
arbitrators,  [and  shall  sit  with  them  in  the  hearing  and  decision 
of  said  matters.] 

(4)  The  parties  to  this  submission  shall  be  notified  of  time 

and  place  at  least days  before  the  time  when  said  arbitrators 

and  umpire  will  sit  to  hear  the  evidence  and  consider  the  matters 
referred  to  them. 

(5)  A  majority  of  the  three  persons,  herein  mentioned 
as  arbitrators  [and  umpire,]  shall  concur  in  making  their  award; 
and  such  award,  when  made  by  two  of  said  three  persons,  shall 
be  valid  and  binding  upon  the  parties  hereto. 

(6)  In  the  giving  of  oral  testimony  before  said  arbitrators 
[and  umpire,]  all  witnesses  shall  be  sworn  and  shall  give  their 
testimony  in  the  manner  usual  in  courts  of  justice,  the  said 
arbitrators  [and  iimpire,]  being  the  sole  judges  of  what  is  com- 
petent evidence. 

(7)  The  reasonable  charges  and  expenses  of  said  arbitra- 
tors [and  umpire,]  shall  be  paid  by  the  parties  hereto  in  equal 
proportions;  but  in  their  award,  said  arbitrators  may  apportion 
the  same  between  the  parties  in  sufih  manner  as  they  may  deem 
just. 

(8)  The  award  when  made  shall  be  reduced  to  writing,  and 
signed  by  at  least  two  of  said  arbitrators,  [or  by  one  arbitrator*' 
and  the  umpire.  ]  When  so  made  and  signed,  it  shall  be  published 
by  the  delivery  of  the  original  document  to  one  of  the  parties, 
[or  to ,  for  the  common  use  of  both  parties] . 

(9)  A  copy  of  the  award  shall  be  made  for  each  of  the 
parties,  and  furnished  to  them  within  a  reasonable  time,  as  part 
of  the  expense  of  this  arbitration. 


isThe    most    suitable    way    is    to  Woodrow    v.    O'Connor,    28    Vt. 

choose  the  umpire  before  the  ar-  776. 

bitratOTS  have  had  a  chance  to  i«If  an  odd  number  of  arbitrators 

disagree ;  and  it  is  entirely  prop-  are  agreed  upon  and  named  by 

er  that  he  should   sit  with  the  the    parties    in    the   submission, 

others  as  a  third  arbitrator.  there  need  be  no  umpire;  and  the 

Van  Cortlandt  v.  Underbill,   17  words   relating   to   him   and  his 

Johns,     405     (409)  ;     Butler    v.  duties  should  be  altered  or  omit- 

MayoT,     1      Hill,     489      (493)  ;  ted. 
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(10)  After  the  execution  of  this  instrument,  neither  party 
hereto  shall  attempt  to  revoke  the  same  in  any  manner;  and  if 
either  party  shall,  notwithstanding,  revoke  or  attempt  to  revoke 
this  submission,  he  shall  pay  to  the  other  party  the  agreed  sum 

of dollars  on  demand,  or  [within days  from  the  time 

of  such  attempted  revocation,]  as  liquidated  damages^'  for  such 
act  in  so  attempting  to  revoke;  and  not  in  any  manner  as  a 
penalty. 

(11)  The  parties  to  this  submission  hereby  agree,  each  with 
the  other,  and  each  in  consideration  of  the  promises  of  the  other,, 
that  upon  the  publication  of  such  award,  each  of  them  will  fully 
and  faithfully  comply  with  the  terms  thereof;  and  will  pay  all 
such  sums  of  money,  will  deliver  up  all  such  property  and  docu- 
ments, and  will  perform  all  other  acts  in  such  manner  as  may 
be  awarded  and  determined  by  such  arbitrators. 

(Conclusion  as  in  §  330  or  §  331.) 

§  337.    Arbitrators'  award." 

(Heading  as  in  §  74  or  75.) 

Whereas,  certain  differences  had  arisen,  and (follow 

the  inducement  in  §  336) and  whereas  said  parties,  by  a  cer- 
tain agreement,  or  submission  in  writing  [under  seal]  bearing 

date  the day^^  of ,  did  then  and  there  agree  to  refer  the 

controversies  aforesaid  to  the  final  determination  of  us, and 

,  pursuant  to  the  terms  of  the  said  submission: 

Now,  therefore,  we,  the  said  arbitrators,  whose  names  are 
hereunto  subscribed  [and  seals  affixed],  having  fully  examined 
and  duly  considered  the  proofs  and  allegations  of  both  the  said 
parties,  and  having  conformed  to  the  terms  of  the  said  submis- 
sion, do  hereby  make  and  publish  this  our  award  between  the 
aforesaid  parties,  in  manner  following,  to  wit : 

We  do  hereby  award  and  order  that (state  the  terms 

of  the  award  as:) 

[(1)  That  all  actions,  suits,  legal  proceedings  and  con- 
troversies whatsoever  arisen,  begun  or  depending  between  the 
said  parties,  in  law  or  equity,  for  any  manner  of  cause  whatso- 
ever touching  the  matters  aforesaid,  to  the  day  of  the  date  hereof, 
shall  cease  and  be  no  further  prosecuted;  and  that  each  of  the 
said  parties  shall  pay  and  bear  his  own  expenses,  costs  and 
charges  in  any  wise  relating  to  or  concerning  the  premises.] 


I'Sutton    V.    Tyrell,     10    Vt.     91 ;  Whitcomb  v.  Preston,  13  Vt.  53 ; 

See  $  333. 
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[(2)     We  also  award  and  order,  that  the  said  shall 

pay,  or  cause  to  be  paid,  to  the  said the  sum  of dollars, 

on  or  before  the day*^  of .] 

[(3)     We  hereby  further  award  and  order  that  the  said 

shall  deliver  or  cause  to  be  delivered  to  the  said at , 

on  or  before  the day  of ,  one  certain (state  what 

and  describe  it.)] 

[  (4)  We  do  assess  and  fix  the  expenses  of  this  arbitration 
at  the  following  amounts:     {Insert  a  statement  of  the  items.)] 

And  we  do  order,  pursuant  to  the  terms  of  said  submission, 

that  said  total  sum  of dollars  shall  be  paid  by  said  parties 

in  the  proportions  and  to  the  amounts  following:  {State  how.) 

(5)     We  do  award  and  order  that  the  said  ■ and , 

on  payment  of  said  sum  and  upon  the  delivery  of  said , 

shall  in  due  form  of  law  execute,  each  to  the  other,  general 
releases,  sufficient  in  law  for  the  releasing  each  to  the  other  of 
them,  their  heirs,  executors  and  administrators,  of  all  actions, 
suits,  legal  proceedings  causes  of  actions,  controversies,  disputes 
and  demands  whatsoever,  touching  or  concerning  the  premises 
aforesaid,  or  any  matter  or  thing  thereto  relating,  from  the 
beginning  of  the  world  until  the  day  of  the  date  hereof;  [or 
until  the day  of ] . 

In  witness  whereof,  we  have  hereunto  set  our  hands  [and 

affixed  our  respective  seals]  at aforesaid,  this day  of 

19—. 

( Signatures. )   Arbitrators. 

§  338.  Bonds. — A  bond  is  a  peculiar  form  of  contract 
of  the  second  degree, — a  contract  under  seal.  In  form  it  is 
an  absolute  undertaking  to  pay  a  fixed  sum,  called  the  penalty ; 
to  which  is  often  added  a  paragraph  called  the  condition,  which 
provides  that,  if  certain  things  are  done  as  therein  mentioned, 
the  instrument  shall  be  void,  otherwise  of  full  force.^' 

Sometimes  the  statement  of  what  must  be  done,  to  render 
the  instrument  void,  requires  so  long  a  narrative  of  things  al- 
ready done,  that  it  is  better  to  mention  them  in  a  separate  para- 
graph, commonly  called  the  ' '  inducement. ' '  ^° 


isThe  award  must  follow  the  sub-  times  securing  the  performance 

mission.    See  $  336,  note  14.  of    a    written    contract    signed 

i»It  is  often  used  to  express  the  only  by  the  principal, 

undertaking  of  a  surety,  some-  2»See  §  330,  note  9. 
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§  339.    Skeleton  form  of  a  bond. 

Know  all  men  by  these  presents  that  I  [we], of , 

in  the  county  of ,  in  the  State  of ,  as  principal,  and  I 

[we] , of [The Surety  Company  of ,  a  corpo- 
ration organized  under  the  laws  of  the  State  of ]  as  surety 

[ies],  [acknowledge  ourselves  jointly  and  severally  indebted  to] 

or  [are  held  and  firmly  bound  unto]  of ,  in  the  [penal] 

sum  of dollars,  [current  money  of  the  United  States,]  for  the 

payment  of  which,  well  and  truly  to  be  made  [to  the  said , 

his  heirs,  attorneys,  executors,  administrators,  (succe^ors,^^) 
or  assigns,]  we  [jointly  and  severally] .  bind  ourselves,  our  and 
each  of  our  heirs,  executors  and  administrators  [successors'^]  by 
these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals,  and  dated 
at ,  this day  of 19 — . 

Whereas,^'  (here  insert  the  inducement,^  if  any). 

[Now,''  therefore,]  the  condition  of  this  obligation  is  such 
that  if  the  said {insert  the  condition)  ;  then  shall  this  oblig- 
ation be  void,  otherwise  the  same  shall  be  and  remain  in  full 
force  and  virtue. 

{Signatures  of  witnesses.)       {Signature).   [Seal.] 

( Signature ) .   [Seal. ] 


§  340.     Condition  of  a  common  money  bond. 

{Begin  as  in  §  339.) 

If  the  said ,    [his]   heirs,  executors  or  administrators, 

shall  pay,  or  cause  to  be  paid,  unto  the  said ,  [his]  executors, 

administrators  or  assigns,  the  full  sum  of dollars,  with  law- 
ful interest  thereon  [at  the  rate  of dollars  a  year  for  every 

one  hundred  dollars,]  the  said  principal  sum  being  payable  as 

follows:  {State  how,  as-.)   [the  sum  of dollars,  with  interest 

upon  the  same  at  the  rate  aforesaid,  on  the  day  of ;] 

then  shall  this  obligation  be  void;  [but  if  default  shall  be  made 
in  the  payment  of  any  of  the  said  several  sums  of  money,  or  of 
the  interest  respectively  due  thereon,  in  manner  aforesaid,  or 
any  part  of  them,  at  any  of  the  days  and  times  above  mentioned 


2iThe  word  "successors",  omitting  holds  a  permanent  office,  or  of 

the  words  "heirs,  executors,  ad-  a   person   holding   a   continuing 

ministrators, ' '   etc.,   may  often  trust, 

be  proper  in  the  case  of  a  corpo-  320mit  these  words,  if  there  is  no 


ration,   of  a  public  official  who  inducement. 

(25) 
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for  the  payment  thereof,  then  shall  the  whole  principal  sum,  with 
all  interest  thereon,  forthwith  become  due  and  payable.] 
{Conclude  as  in  §  339.) 

§  341.     Condition  of  a  public  officer's  bond.^^ 

(Begin  as  in  ^  339.) 

If  the  said ,  who  has  been  duly  elected  [chosen]  [ap- 
pointed] to  the  office  of  ,  for  the  official  term  com- 
mencing on  the  day'^  of  ,    [and  until  his  successor 

therein  shall  become  duly  qualified,]  at  all  times  during  said 
tenji  shall  faithfully  discharge  [perform  and  execute]  the  duties 
[and  requirements]  of  said  office  and  every  part  thereof,  accord- 
ing to  law,  and  shall  at  all  times  faithfully  account  for  and  pay 
over  to  the  proper  persons  all  moneys  and  other  valuable  things 
which  may  come  into  his  hands  or  possession,  by  virtue  of  said 

office;   [so  that  he  shall  save  harmless  the  said  [town]  of , 

(and  the  taxpayers  thereof)  from  all  actions,  costs,  damages 
and  expenses,  by  reason  of  the  acts,  neglects,  shortcomings  or 

wrong-doings,  of  the  said  ,   in  his  administration   of   the 

aforesaid  office,]  then  shall  this  obligation,  etc. 

{Conclude  as  in  §  339.) 


§  342.    Condition  of  indemnity  bond  to  a  town  in  a  bas- 
tardy case.^* 

{Begin  as  in  §  339.) 

Whereas,  one has  made  oath  before  ,  one  of  the 

justices  of  the  peace  for  said  county  of ,  that  the  said 

is  the  father  of  a  certain  bastard  child,  {set  forth  the  facts  ac- 
cording to  the  complaint  or  otherwise,  sufficiently  to  show  the 
subject  matter  to  which  the  bond  applies.) 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 

if  the  aforesaid  ,  his  executors  or  admiaistrators,  shall  at 

all  times  hereafter  fully  indemnify  the  said  town  of  ,  and 

shall  save  harmless  the  taxpayers  of  said  town  from  all  manner 
of  expenses,  damages,  costs  and  charges  whatsoever,  which  have 
arisen  or  which  at  any  time  hereafter  may  arise  by  reason  of 
the  support  of  the  said  bastard  child,  [in  said  complaint  men- 


2sPor  a  treasurer 's  bond  see  P.  S.  2*P.  S.  Sees.  3135  to  3140. 

Sec.    6266    (.59). 
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tioned],  or  any  matter  thereto  relating,  and  from  all  actions, 
suits  and  demands  whatsoever,  concerning  the  same,  with  which 
the  said  town,  or  the  taxpayers  thereof,  have  been  charged,  or 
may  in  any  way  hereafter  be  charged,  then  shall  this  obliga- 
tion, etc. 

{Conclude  as  in  §  339.) 

§  343.  Judicial  bonds. — The  bond  affords  a  favorite  form 
for  securing  the  faithful  performance  of  duty  by  persons  acting 
under  the  authority  of  courts  of  justice  and  for  furnishing  the 
various  securities  required  in  legal  proceedings.  Aside  from 
the  securities  required  in  probate  courts,  and  elsewhere,  the 
principal  demand  for  such  bonds  is  from  receivers  and  trustees 
appointed  by  the  court  of  chancery ;  applicants  for  injunctions 
to  be  granted  by  that  court;  for  replevin^"  and  cost  bonds  in 
the  county  courts  ;^°  and  upon  the  removal  of  causes  from  State 
courts  to  the  district  court  of  the  United  States. 

§  344.    Condition  of  a  receiver's  bond.^' 

{Begin  as  in  §  339.) 

Whereas,  the  said [has]   been  appointed  receiver  [s] 

of  the  property,  real  and  personal,  and  of  the  business  of  the 

company,  [a  corporation  organized  under  the  laws  of  the 

State  of  Vermont,]  by  the  Hon. ,  one  of  the  chancellors  of 

the  court  of  chancery  in  and  for  the  State  of  Vermont,  by  an 

order  dated  the  day^^  of  ,  on  file  in  the  office  of  the 

clerk  of  said  county  of ,  with  power  and  authority  to  take 

possession  of  all  the  property  of  said  corporation,  [co-partner- 
ship] and  to  continue  the  business  thereof,  subject  to  the  orders 
and  directions  of  said  court ;  to  work  up  the  stock  and  materials 
on  hand,  to  sell  and  dispose  of  the  goods  manufactured  in  said 
business:  {Recite  the  substance  of  the  order  appointing  the 
receivers.) 

Now,  therefore,  the  condition  of  this  obligation  is  such, 

that  if  the  said  ,  receiver  [s]   as  aforesaid,  shall  faithfully 

execute  [his]  said  trust,  and  shall  fully  perform  all  [his]  duties 
as  such  receiver  [s],  according  to  [his]  best  discretion  and  judg- 

2BThe  forms  for  replevin  bonds  are  zeFor  surety's  affidavit  in  jnstifica- 

given  in  the  statutes.  P.  S.  Sec.  tion  see  Chap.   X,   «   222 

6266  (14)   (15). 
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jnent,  obeying  all  the  orders  of  the  court  in  the  premises;  and 
shall  correctly  account,  under  the  direction  of  said  court,  for 
all  property  and  the  avails  thereof,  and  all  rents,  income  and 
profits  arising  therefrom,  received  by  [him]  under  [hig]  said 
appointment,  and  under  the  orders  of  said  court;  then  shall 
this  obligation,  etc. 

(Conclude  as  in  §  339.) 

§  345.    Condition  of  a  trustee's  bond.^^ 

{Begin  as  in  §  339.) 

Whereas,  the  said [has]  been  appointed  by  the  Hon. 

,  one  of  the  chancellors  of  the  court  of  chancery,  in  and 

for  the  State  of  Vermont,  by  an  order  dated  the day^^  of 

,  on  file  in  the  office  of  said  clerk,  to  be  trustee  of [for 

the  benefit  of]. 

(Recite  the  substance  of  the  order,  showing  of  what  pro- 
perty and  for  ivhat  purpose  the  principal  obligor  has  been 
appointed  such  trustee.) 

Now,   therefore,   the  condition  of  this  obligation  is  such 

that  if  the  said  ,  trustee  [s]   as  aforesaid,  shall  faithfully 

execute  [his]  said  trust,  and  shall  fully  perform  all  [hi^ 
duties  as  such  trustee  according  to  [his]  best  discretion  and 
judgment,  obeying  all  the  orders  of  the  court  in  the  premises; 
[and  in  particular:] 

(1)  Shall  make  a  true  inventory  of  all  the  real  estate, 
goods,  chattels,  rights  and  credits  belonging  to  [him]  as  such 
trustee  [s]  that  shall  come  to  [his]  possession  or  knowledge,  and 
shall  return  such  inventory  to  the  court  of  chancery  within 
such  time  as  said  court  may  direct: 

(2)  Shall  manage  and  dispose  of  all  suieh  estate  and 
effects,  and  shall  faithfully  execute  [his]  said  trust  in  relation 
to  the  same,  according  to  [his]  best  discretion  and  judgment, 
pursuant  to  law  and  to  the  orders  of  said  court : 

(3)  Shall  render  an  account  in  said  court  of  the  property 
in  [his]  hands,  and  of  the  management  and  disposition  of  the 
same  [within  one  year  and]  at  such  [other]  times  as  may  be 
ordered  by  said  court  of  chancery : 

(4)  At  the  expiration  of  [his]  said  trust  shall  settle  [his] 
account  with  said  court  of  chancery,  therein  correctly  aecount- 


2TThis  is  usually  executed  to  the  court   of   chancery,   in   and   for 

county    clerk,    and    to    his   sue-  such  county,  and  to  his  or  their 

sessoTS  in  office,  as  clerk  of  the  assigns.    P.  S.  Sec.  1290. 
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ing,  under  the  direction  of  said  court,  for  all  moneys  and  pro- 
perty received  by  reason  of  the  said  appointment,  for  all  the 
avails  thereof,  and  for  all  rents,  income  and  profits  arising 
therefrom;  and  thereupon  shall  pay  over  and  deliver  up  all  the 
estate  and  effects  remaining  in  [his]  hands,  or  due  from  [him] 
on  such  settlement,  to  the  person  or  persons  legally  entitled  to 
the  same,  according  to  the  orders  and  decrees  of  said  court; 
then  shall  this  obligation,  etc. 
{Conclude  as  in  ^  339.) 

§  346.  Condition  of  an  ordinary  injunction  bond,  exe- 
cuted to  the  defendant,  to  secure  an  injunction  in  chancery.^^ 

{Begin  as  in  §  339.) 

Whereas,  ,  the  complainant  in  the  above  entitled  suit, 

has  filed   [his]   bill  in  chancery  against  the  defendant  ,  in 

the  cause  aforesaid,  therein  praying  for  an  injunction : 

Now,   therefore,  the  condition   of   this  obligation  is  such 

that  if  the  said  complainant,^'  ,  shall  well  and  truly  pay, 

or  cause  to  be  paid,  to  the  said  defendant,  ,  all  such  dam- 
ages as  the  said  defendant, ,  may  sustain  by  reason  of  said 

injunction,  if  the  court  shall  eventually  decide  that  the  com- 
plainant was  not  equitably  entitled  thereto, — such  damages  to 
be  ascertained  by  reference  to  a  master,  or  otherwise  as  the 
court  shall  direct, — ^then  shall  this  obligation,  etc. 

{Conclude  as  in  §  339.) 

§  347.  Condition  of  an  injunction  bond,  when  the  in- 
junction is  to  stay  the  trial  of  a  personal  action,  at  issue  in  a 
court  of  law.^* 

{Begin  as  in  §  339.) 

Whereas,  ,  the  complainant  in  the  above  entitled  suit, 

has  filed  [his]  bill  in  chancery  against  the  defendant  — — ,  in 
the  cause  aforesaid,  therein  praying  for  an  injunction  to  stay 
the  trial  of  a  personal  action  at  issue  in  a  court  of  law; 

Now,   therefore,   the  condition  of  this   obligation   is  such 

that  if  the  said  complainant,^" ,  shall  well  and  truly  pay, 

or  cause  to  be  paid,  to  the  said  defendant, ,  all  intervening 

28P.  S.  Sees.  1281-85.  less  the  bond  is  given  by  or  to 

29The  parties  to  the  suit  may  be  a  part  only  of  the  parties. 

designated  by  name  in  the  con-  sop.  g.  gee.  1281. 

dition,  but  usually  are  not,  un- 
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damages  occasioned  to  the  said  defendant,  ,  by  the  delay, 

with  additional  costs  in  such  personal  action,  if  said  defendant, 

,  shall  finally  recover;  and  also  all  such  damages  as  the 

said  defendant, ,  may  sustain  by  reason  of  said  injunction, 

if,  etc. 

{Conclude  as  in  ^  346.) 

§  348.    Condition  of  a  bond  given  by  the  defendant  to 
obtain  the  dissolution  of  an  injunction.^^ 

{Begin  as  in  §  339.) 

"Whereas,  the  Hon. -,  one  of  the  chancellors  of  the  State 

of  Vermont,  on  the  day^"  of ,  did  make  an  order  for 

the  issuing  of  a  writ  of  injunction,  in  a  certain  suit  then  previous- 
ly commenced  in  the  county  of ,  by against ,  in 

which  the  subpoena  was  made  returnable  on  the day  of 

[at  the term  of  said  court  :]'^ 

And,  whereas,  also,  on  the  day  of  ,  a  writ  of 

injunction  was  issued  pursuant  to  such  order,  restraining  the 

said ,  [his]  servants  and  agents  from {state  what,  as:) 

[cutting  and  removing  any  of  the  timber  upon  certain  lands  and 
premises  in  the  town  of  therein  described  as  follows:] 

And  whereas,  also,  upon  the  application  of  the  said , 

it  was  ordered,  on  the day  of ,  by  the  Hon. ,  one 

of  the  chancellors  aforesaid,  that  said  injunction  be  dissolved 

upon  the  filing  of  a  sufficient  bond  to  the  said .    {Recite  the 

substance  of  the  order.) 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 

if  the  said ,  {defendant) ,  his  heirs,  executors,  administrators 

or  assigns,  shall  pay  or  cause  to  be  paid  to  the  said ,  his  heirs, 

executors,  administrators  or  assigns,  the  amount  or  value  of  all 
loss,  [costs,]  damage  and  expense,  which  may  be  incurred  or  sus- 
tained by  the  said ,  in  consequence  of  the  dissolution  of  said 

injunction,  or  by  reason  of  the [cutting  or  removing  by  the 

said ,  [his]  servants  or  agents,  of  any  timber  upon  the  pre- 
mises described  in  said  writ  of  injunction,  if  he,  the  said , 

shall  ultimately  establish  [his]  ownership  of  said  premises,  or 


3iP.   S.   1286.     This  bond  is  used  See   Griffith   v.    HiUard,   64  Vt. 

principally   in   cases   where  two  643;   Stetson  v.  Stevens,  64  Vt. 

claim  title  to  the  same  piece  of  649. 

woodland,   and  one  or  both  de-  aaSee  Chap.  VI,  J  54;   Chap.  IX, 

sire  to  cut  the  timber  pending  $  176. 
decision  upon  the  title. 
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shall  prevail  in  said  litigation ;]  {follow  the  reqvdrements  of  the 
order  for  dissolution)  then  shall  this  obligation,  etc. 
(Conclude  as  in  ^  339.) 

§  349.  Condition  of  a  cost  bond  in  the  county  or  supreme 
court. 

{Begin  as  in  §  339.) 

Whereas,     [the    above    bounden] ,    the     [plaintiff] 

[defendant]   in  the  above  entitled  action,  has  entered  in  said 

court    his    [writ]     [appeal]    therein    [from    a    judgment 

against  him ,  in  the  court  below,  in  the  action  there  com- 
menced by  the  said  plaintiff],  the  bail  wherein  is  deemed  in- 
sufficient to  secure  the  said  [plaintiff],  [defendant],  for  whose 
benefit  it  was  taken: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said    [plaintiff]    [defendant]    shall    [duly  prosecute  to 

effect  his  [writ]    [appeal]   aforesaid,  and  shall]   well  and 

truly  pay  or  cause  to  be  paid  to  the  said ,  [his]  attorneys, 

executors,  administrators  or  assigns,  such  [intervening  dam- 
ages and]   costs  as  may  be  recovered  against  the  said ,  in 

said  action,  according  to  law,  then  shall  this  obligation,  etc. 

{Conclude  as  in  §  339.) 

§  350.    Ordinary  warranty  deed.'^ 

Know  all  men  by  these  presents,  that  I  [we]  of , 

in  the  county  of  ,  in  the  State  of  ,  [for  the]  in  con- 
sideration of  dollars,  received  to    [our]    full  satisfaction 

from of ,  in  the  county  of ,  in  the  State  of , 

do  hereby   [give]   grant,    [bargain,  sell],  and  convey  unto  the 

said  ,    [his]    heirs  and  assigns,   a  certain  piece  of  land, 

[lying  and  being]  situated  in  the  [town]  of ,  in  the  county 

of ,  in  the  State  of  Vermont,  described  as  follows: 

{Insert  the  description.)^* 


sap.  S.  Sees.  2572,  2577.  FuUam    v.   Poster,    68    Vt.    590 

3*In    the    descriptaon   of   land    in  (594).       A     description     which 

deeds,    known    boundaries    and  fails  to  show  what  land  is  eon- 

monvunents     always     control  veyed,  renders  the  deed  void  for 

courses     and     distances,     when  uncertainty. 

there  is  a  discrepancy  between  Goodsell  v.  Bailroad,  75  Vt.  375 ; 


them. 
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To  have  and  to  hold  the  above  granted    [and  bargained] 
premises,  with  the  appurtenances  thereof,  unto  [him]  the  said 

,   [his]   heirs  and  assigns  forever,  to  them  and  their  own 

proper  use,  [benefit  and  behoof].    And  also  [we]  the  said- 


[grantors]    do   for    [ourselves  and  our]    heirs,   executors  and 

administrators,    covenant   with   the   said  ,    [grantee,   his] 

heirs  and  assigns,  that  at  and  until  the  ensealing  of  these  pres- 
ents [we  are]  well  seized  of  the  premises,  as  a  good  indefeasible 
estate  in  fee  simple,  and  have  gOOd  right  to  [bargain  and  sell] 
[grant  and  convey]  the  same  in  manner  and  form  as  above 
written,  and  that  the  same  [are]  free  from  all  incumbrances 
whatsoever.^' 

(//  there  are  any  incumbrances,  mention  them,  here.) 

And  furthermore    [we],  the  said  ,    [grantors]    do  by 

these  presents  bind  [ourselves  and  our]  heirs,  forever,  to  war- 
rant and  defend  the  above   [granted  and  bargained]  premises 

to  the  said  [grantee,  his]   heirs  and  assigns,  against  all 

claims   and   demands   whatsoever,    [except   .    {Insert   the 

exceptions''^  if  any.)] 

{If  there  is  a  defeasance  clause,^''  or  other  special  condi- 
tions, insert  them  here.) 

In  witness  whereof  I   [we]  have  hereunto  set  [my]    [our] 

hand[s]  and  seal[s]   this  day  of . 

Signed,  sealed  and  delivered]  {Signature.)         (Seal.) 

In  presence  of:  \ 

(2)  Signatures.) 

{Acknowledgment:) 

State   of  Vekmont,1 

\ 
County  .J 

At ,  in  said  county,  on  the day'^  of ,  person- 
ally appeared ,  and  acknowledged  the  foregoing  instrument 

by  [him]  executed,  to  be  [his]  free  act  and  deed. 

Before  me,  {Signature.)     {Official  title.) 


35lf    only    a    Special    warranty    is  say,  ' '  against  all  persons  claim- 
intended  say  "  all  inenmbrances  iUg,   [oi'  to  claim,]  by  or  under 
done  or  suffered  by  [us,  or  either  [us  or  either  of  us]  me. ' ' 
of  us]   me."  3'See  5§  351,  352,  35S  and  354. 

'•If  the  warranty  is  to  be  special, 
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§  351.    Ordinary  defeasance  clause  in  a  mortgage. 

{Segin  as  in  §  350.) 

Provided,  nevertheless,  that  if  [I],  the  said ,  or  [my] 

heirs,  executors  or  administrators,  shall  well  and  truly  pay,  or 

cause  to  be  paid  to  the  said [his]  executors,  administrators 

or  assigns,  the  sum  of dollars,  specified  in promissory 

note[s],  signed  by ,  and  dated -,  payable  ill  — --^  months 

after  date,    [on  demand]   with  interest  payable   [annually]   on 

the day  of ,  in  each  year,  accordiug  to  the  teuor  and 

effect  of  said  note-^  {Insert  §  352  here,  if  proper) — then  shall 
this  deed  be  void,  otherwise  the  same  shall  be  and  remain  in  full 
force  and  virtue. 

(Conclude  a*  in  §  350.) 

§  352.  Defeasance  clause  in  a  sweeping  or  blanket  mort- 
gage. 

(Begin  as  in  §  350.) 

Provided,  nevertheless,  that  if (continue  as  §  351) 

[and]  shall  [also]  pay  or  cause  to  be  paid,  according  to  their 
tenor  and  effect,  any  and  all  [other]  notes,  executed  by  — — 
to  said ,  and  also  shall  pay,  or  cause  to  be  paid,  all  indebt- 
edness of  every  nature  and  description,  which  the  said  mort- 
gagee, his  executors,  administrators  or  assigns,  shall  [may]  at 
any  time  hold  against  the  said ,  by  whatever  contract,  instru- 
ment or  obligation  evidenced,  then  shall-  this  deed  be  void,  etc. 

(Continue  as  in  §  350.) 

§  353.    Insurance  clause  in  a  mortgage. 

(Begin  as  in  §  350,  351.) 

And  that  if  the  said  mortgagor,  [his]  heirs  or  assigns,  shall 
keep  the  buildings  erected,  or  to  be  erected,  upon  the  lands  here- 
inbefore described,  insured  against  loss  and  damage  by  reason 
of  fire,  in  satisfactory  insurance  companies,  and  to  an  amount 
approved  by  the  said  mortgagee,  his  executors,  administrators 

or  assigns,   [being  not  less  than dollars,]  and  shall  cause 

the  policy  of  such  insurance  to  be  written  for  the  benefit  of  the 
holder,  or  holders,  of  this  mortgage,  as  their  interest  may  ap- 
pear:— in  default  whereof  it  shall  be  lawful  for  the  holder  of 
this  mortgage  at  any  time  to  effect  such  insurance,  as  mortgagee 
or  otherwise,  and  the  premium  or  premiums  paid  for  effecting 
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and  continuing  the  same  shall  be  a  lien  on  said  described  mort- 
gaged premises,  added  to  the  amount  secured  by  this  instrument, 
and  payable  on  demand  with  interest  at  the  rate  of  six  per  cent, 
per  annum, — ^then  shall  this  deed  be  void,  etc. 
{Conclude  as  in  §  350.) 

§  354.    Tax  clause  in  a  mortgage.^^ 

{Begin  as  in  §  350,  351.) 

And  that  if  the  said  mortgagor,  [his]  heirs  or  assigns,  shall 
also  pay  when  due  all  taxes,  [water  rates]  and  assessments 
imposed  or  assessed  upon  said  mortgaged  premises, — in  default 
whereof  it  shall  be  lawful  for  the  holder  of  this  mortgage  at  any 
time  to  pay  such  taxes,'*  rates,  or  assessments,  and  to  add  the 
reasonable  expense  thereof  to  the  principal  sum  then  due  upon 
the  debt  secured  by  such  mortgage,  and  the  same  shall  be  a  lien 
on  such  premises,  payable  on  demand  with  interest, — then  shall 
this  deed  be  void,  etc. 

It  is  also  expressly  agreed  that  in  case  this  mortgage  shall 
be  foreclosed  and  a  decree  obtained  therein,  there  shall  be  in- 
cluded in  such  decree  a  reasonable  solicitor's  fee  in  addition  to 
all  costs  allowed  by  law. 

{Conclude  as  in  §  350.) 


§  355.    Ordinary  quit  claim  deed." 

Know  all  men  by  these  presents  that  I,  [we]  — —  of , 

in  the  county  of  ,  in  the  State  of  ,  in  [for  the]  con- 
sideration of  [one] dollar [s]  [and  of  other  good  and  val- 
uable considerations]  received  to  my  [our]  full  satisfaction  from 
of  ,  in  the  county  of  ,  in  the  State  of  ,  do 


hereby  [remise,]  release  and  forever  quit  claim  to  the  said , 

[his]  heirs  and  assigns  [all  right,  interest  and  estate  which  (I), 


ssUnless  there  is  a  clause  in  the 
mortgage  expressly  binding  the 
mortgagor  to  pay  the  accruing 
taxes,  and  authorizing  the  mort- 
gagee to  pay  them  and  hold  them 
against  the  land,  the  mortgagee 
has  no  right  to  pay  such  taxes 
until  the  tax  collector  has  done 
some  official  act  which  indicates 
his  intention  to  pursue  such 
land,   instead   of   some  personal 


property,    for   the    collection   of 

Hutchins  v.  Moody.  34  Vt.  433 ; 
Cummings  v.  Holt,  56  Vt.  384. 

3»If  the  mortgagee  pays  the  taxes 
before  such  a  right  exists,  he 
pays  them  as  a  mere  volunteer; 
and  cannot  include  the  amount  in 
his  decree  of  foreclosure.  Ful- 
ton V.  Aldrich,  76  Vt.  310. 

*op.  S.  Sec.  2572. 
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§  356 


the  said 


have  in  or  unto]  the  following  described  parcel 


of  land,  [with  the  privileges  and  appurtenances  thereof,]  lying 

and  being  in  the  town  of ,  in  the  county  of  ,  in  the 

State  of  Vermont:     {Insert  description.) 

To  have  and  to  hold  the  above  [remised  and]  quit  claimed 

premises  with  the  appurtenances,  unto   [him],  the  said  , 

[his]  heirs,  and  assigns  forever,  to  them  and  their  own  proper 
use;  [benefit  and  behoof;]  [so  that  neither  (I),  nor  any  person 
claiming  title  under  ijie,  (us)  shall  at  any  time  have  or  claim 
any  right,  interest  or  estate,  in  or  unto  the  said  remised  prem- 
ises.] 

{Attestation  clause  and  acknowledgment  as  in  §  350.) 


§  356.    Deed  by  a  corporation.*^ 

Know  all  men  by  these  presents,  that  the 


-  company,  a 
corporation  organized  and  existing   [under  and]   by  virtue  of 

the  laws  of  the  State  of  ,  having  its  office  and  principal 

place  of  business  at ,  in  the  county  of ,  in  the  State  of 


for  the  consideration  of 


satisfaction  from 


dollars,  received  to  its  full 


{Continue  as  in  §§  350,  355,  using  the 


word  "successors""  instead  of  "heirs,  executors  and  adminis- 
trators," in  proper  places.) 

In  witness  whereof  the  said  corporation  has  caused  its  name 
to  be  hereunto  subscribed,  and  its  corporate  seal  to  be  hereunto 

affixed  at ,  in  the  county  of ,  in  the  State  of  Vermont, 

on  this day^-  of ,  by  the  hand  of ,  its  agent**  for 

that  purpose  by  vote  duly  appointed.** 

In  presence  of:         1  The 

(2  Signatures)  } 


Co..  (seal) 

By  {Signature),  agent. 


*iP.  a.  Sec.  2576. 

*2See  $  339,  note  21. 

*3A  private  corporation  can  convey 
real  estate  only  in  the  manner 
prescribed  by  statute, — by  an 
agent  appointed  by  vote  for  that 
purpose.  Such  conveyance  must 
be  in  the  name  of  the  principal; 
and  a  deed  in  the  name  of  an 
agent  is  not  the  deed  of  the  cor- 
poration.     P.    S.    2576. 


Roberts  v.  Button,  14  Vt.  195; 
Wheelock  v.  Moulton,  15  Vt. 
519 ;  Isham  v.  Bennington  I.  Co., 
19  Vt.  230;  MiUer  v.  Rutland  & 
W.  R.  Co.,  36  Vt.  452;  Hutchins 
V.  Barre  Water  Co.,  74  Vt.  36. 
**If  the  agent  holds  some  other 
position  in  the  grantor  corpora- 
tion, such  as  president,  the  fact 
may  properly  be  stated  here. 
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( AcknoioUdgmmt .- ) 

{Heading  as  in  §  74.) 

At  ,  in  said  county,  on  this  - — —  day  of  ,  19 — , 

personally  appeared  ,  aiid  acknowledged  the  foregoing  in- 

strumeilt,  by  hird  as  the  agent  of  said  — ^  compEliiy  executed,  [or 
subscribed  and  sealed]  td  be  the  ffee  Act  and  deed  both  of  him- 
self and  of  the  said  -^ —  company. 

Before  me,  (Signature)    [Notary  Public] 

§  357.    Administrator's  or  executor's  deed.*' 

To  all  persons  to  whom  these  presents  shall  come,  I,  [we] 
-of  ,  in  the  county  of  ,  in  the  State  of  Vermont, 


administrator  [s]   of  the  estate*"  of  ,  late  of  ,  in  the 

county  of ,  in  the  State  of ,  deceased,  send  greeting : 

Whereas,  the  probate  court  for  the  district  of  ,,  at  a 

session  thereof  held  at ,  in  said  district,  on  the day^^  of 

,  upon  due  application  for  that  purpose,  did  license  and 

authorize  [us]  to  sell  at  public  auction  or  private  sale,  the  real 
estate  hereinafter  described,  being  the  whole  [a  part]  of  the 
real  estate  whereof  said  deceased  died  seized  and  possessed ;  and 
whereas  having  previously  taken  the  oath  by  law  required,  I 
[we]  sold  the  real  estate  hereinafter  described,  at  private  sale 

[public  auction]  to  of ,  in  the  county  of  ,  in  the 

State  of  ,  for  the  sum  of  dollars: 

Now,  know  ye,  that  pursuant  to  the  license  and  authority 

aforesaid,  and  in  consideration  of  said  sum  of dollars,  the 

receipt  whereof  I  [we]  do  hereby  acknowledge,  I  [we]  do  by 
these  presents  grant,   [bargain,  sell]   and  convey  unto  the  said 

,  [his]  heirs  and  assigns,  a  certain  [tract  of]  parcel  of  land, 

situated  in  the  town  of ,  in  the  county  of ,  in  the  State 

of  Vermont,  described  as  follows:  {Insert  description.) 

To  have  and  to  hold  the  above  granted  premises,  with  all 

the  privileges  and  appurtenances  thereof,  to  the  said ,  [his] 

heirs  and  assigns  forever,  to  [his  and]  their  own  [proper]  use. 

And  I,  [we]  the  said [and ,]  administrator  [s]  as 

aforesaid,  do  hereby  covenant  with  the  said ,  [his]  heirs  and 

assigns,  that  the  said  deceased  died  seized  of  the  above  granted 
premises;  that  [we]  have  in  all  things  observed  the  rules  and 
directions  of  the  law  in  said  sale ;  that  [we  are]  duly  authorized 

*5P.  S.  Sec.  2880.  and    testament   of   ,   late 

*^0t,    "executor   of   the   last   will  of." 
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to  convey  the  same  in  manner  and  form  aforesaid;  and  that  I 
[we]  will  warrant  and  defend  the  same  against  all  persons  claim- 
ing the  same  by,  from  or  under  the  said  deceased,  or  [ourselves,] 
the  said  administrator  [s] ,  [executor]  but  gainst  no  other 
persons. 

{Testimonial  clause  as  in  §350.) 

{Acknowledgment :) 

{Heading  as  in  §§  74,  350,  etc.) 

At  ,  in  said  county,  on  this  day  of  .  19 — , 

personally   appeared   ,   and   acknowledged   the   foregoing 

instrument,  by  him  as  the  [administrator]  of  the  said ,  sub- 
scribed and  sealed,  [or  executed]  to  be  his  free  act  and  deed. 

Before  me,  {Signature)    [Notary  Public]. 

§  358.    Guardian's  deed." 

To  all  persons  to  whom  these  presents  shall  come.  Greeting  :*' 

I, ,  of ,  in  the  county  of ,  in  the  State  of , 

guardian  unto ,  of ,  in  the  district  of in  the  State 

of  Vermont,  a  minor  [over]  [under]  the  age  of  fourteen  years; 
by  virtue  of  the  power  and  authority  granted  to  me,  in  my  said 
capacity  of  guardian,  by  the  probate  court  for  said  district  of 

,  at  a  session  thereof  held  at ,  on  the day  of , 

19 — ,  and  in  consideration  of  the  sum  of dollars,  to  me  paid 

to  my  full  satisfaction  by ,  of ,  in  the  county  of , 

and  State  of ,  the  receipt  whereof  I  do  hereby  acknowledge, 

[that  being  the  highest  sum  bid  for  the  tract  or  parcel  of  land, 
hereinafter  described,  at  a  public  auction  legally  notified  and 
had,]  do  hereby  grant,  [bargain,  sell]  and  convey  unto  the  said 

,  [his]  heirs  and  assigns,  a  certain  tract  of  land,  situated  in 

the  town  of ,  in  the  county  of ,  and  State  of  Vermont, 

described  as  follows:  {Insert  description.) 

To  have  and  to  hold  the  above  granted  premises,  with  all 
the  privileges  and  appurtenances  thereto  belonging,  to    [hiin] 

the  said ,  [his]  heirs  and  assigns  forever,  to  [his]  and  their 

own  use. 

And  I,  the  said ,  guardian  as  aforesaid,  do  for  myself, 

my  executors  and  administrators,  covenant  with  the  said , 

[his]  heirs  and  assigns,  that  the  said  {minor) ,  at  the  time  of 

executing  this  deed,  is  seized  in  fee  in  the  granted  premises ;  that 


*'P.  S.  Sec.  3205.  properly  follow  the  general  form 

*8This  deed  and  its  covenants  may  of  §  357,  if  preferred. 
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previous  to  the  sale  of  said  premises,  I  took  the  oath  and  gave 

the  bond  to  the  probate  court  for  the  district  of ,  which  the 

law  directs;  that  in  making  the  said  sale,  I  have  observed  the 
rules  and  directions  of  the  law;  and  that  I  will,  and  my  heirs 
shall  warrant  and  defend  the  said  granted  premises  against  the 

lawful  claims  and  demands  of  the  said  {minor)  ,  and  [his] 

h^irs,  and  all  persons  claiming  the  same,  by,  from,  or  under 
[him]  or  them. 

(Attestation  clause  as  in  §  350.) 

(Aclcnowledgment  as  in  §  357,  with  proper  changes.) 

§  359.    Warranty  deed  given  by  a  town.*" 

Know  all  men  by  these  presents,  that  the  town  of ,  in 

the  county  of ,  in  the  State  of  Vermont,  a  municipal  cor- 
poration, in  consideration  of  the  sum  of dollars,  to  it  paid 

by ,  of ,  [the  receipt  whereof  is  hereby  acknowledged,] 

does  hereby  grant  [bargain,  sell]  and  convey  unto  the  said , 

[his]  heirs  and  assigns,  a  certain  piece  of  land;  {Insert  descrip- 
tion.) 

To  have  and  to  hold {Habendum  as  in  §  350.) 

And  the  said  town  of ,  for  itself  and  its  successors,  does 

hereby  covenant  with  the  said  — — ,  [his]  heirs  and  assigns,  that, 
at  the  execution  of  these  presents,  the  said  town  of is  law- 
fully seized  in  fee  of  the  said  granted  premises;  that  the  same 
are  free  from  all  incumbrances;  that  the  said  town  has  good 
right,  with  full  power  and  lawful  authority,  to  sell  and  convey 

the  same  to  the  said  in  manner  aforesaid;  and  that  the 

said  town  will,  and  its  successors  shall,  warrant  and  defend  the 

same  to  the  said ,  [his]  heirs  and  assigns,  forever,  against 

the  lawful  claims  and  demands  of  all  persons  whomsoever. 

In  witness  whereof [and ,]  elected  for  that  purpose 

by  a  vote  of  said  town,  at  a  meeting  thereof  legally  warned  for 

that  purpose  and  held  on  the day  of ,  [has]  hereunto 

set  [his]  hand  and  seal  at aforesaid,  this day  of . 

Signed,  sealed  and  delivered,]  Town  of ,  by 

In  presence  of:         \  {Signature.)       (Seal.) 

(2  Signatures.)     j 

{Acknowledgment:) 

State  of  Vermont]         At ,  in  said  county,  this day^' 

County,  [        of ,  personally  appeared  the  above 

named ,  the  Hgent  of  the  town  of  ,  above  named,  and 

<»P.   8.  Sec  3529 
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acknowledged  the  foregoing  instrument,  by  [him]   executed  as 
such  agent,  to  be  the  free  act  and  deed  of  the  said  town. 
Before  me, 

(Signature.)     (Magistrate.) 

§  360.    Power  of  attorney  to  convey  land.'" 

Know  all  men  by  these  presents,  that  I,  [we]  of 


in  the  county  of ,  in  the  State  of  [Vermont]  do  hereby  con- 
stitute and  appoint  ,  of ,  in  the  county  of ,  in  the 

State  of ,  to  be  [my]   [our]  lawful  attorney  in  fact  or  [the 

lawful  attorney  of  us  or  either  of  us,]  and  in  [my]  name  or  [in 

the  name  of  either  of  us]  to (state  the  purpose,  as:)  make, 

execute,  sign,  seal,  acknowledge  and  deliver  unto  the  purchaser 
thereof,  a  proper  and  sufficient  deed  of  conveyance  of  all  our 
right,  interest  and  estate  in  that  certain  piece  or  parcel  of  land, 
[with  the  buildings  thereon,]  now  belonging  to,  said  ,  sit- 
uated on  the side  of street,  in  said  town  of ,  more 

fully  described  as  follows:  (Insert  description.) 

And  [we  and  each  of  us]  [I]  do  further  hereby  authorize 
[our]  said  attorney  in  fact  to  execute  as  a  part  of  said  deed  of 
[our]  said  interests,  all  such  covenants  and  provisos  as  may  be 
reasonably  necessary  in  the  conveyance  thereof,  according  to  the 
laws  of  said  State  of  [Vermont]  and  in  all  things  relating  to  the 
said  conveyance,  [we]  hereby  authorize  [our]  said  attorney  in 
fact  to  act  in  the  same  manner  in  which  [I]  [either  of  us]  might 
do  if  personally  present. 

In  testimony  whereof ,  [we]  have  hereunto  set  [our]  hand[s] 
and  affixed  [our]  seal  [s]  at aforesaid,  this day  of  — '—. 

In  presence  of:  )         (Signature.)         (Seal.) 

(2  Signatures.)  \         (Signature.)         (Seal.) 

(Acknowledgment  as  in  §350.) 

§  361.    Assignment  of  mortgage." 

Know  all  men  by  these  presents,  that  I,  the  within  named 

,  in  consideration  of  the  sum  of dollars,  to  me  paid  by 

of  ,    [the  receipt  whereof  is  hereby  acknowledged,] 


do  hereby  grant,  assign  and  transfer  unto  the  said all  my 

right,  [title]  interest  and  estate  in  and  unto  a  certain  mortgage 

deed,  executed  by  [one]  to  [one]  ,  dated  the day 

of ,  and  recorded  in  the  land  records  of  the  town  of — — , 


60P.  S.  Sec.  2585.  siP.  S.  Sees.  2577,  4387. 
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in  volume  ,  at  page  ,  and  to  the  debt  or  obligation 

secured  thereby. 

To  have  and  to  hold  the  same  to  the  said  ,  his  heirs, 

executors,  administrators  and  assigns,  to  them  and  their  sole 
use  forever. 

[And  I,  the  said ,  for  myself,  my  heirs,  executors  and 

administrators,  do  covenant''^  with  the  said ,  his  heirs,  execu- 
tors and  administrators,  that  the  premises  described  in  said  mort- 
gage are  free  from  all  incumbrances, — the  proviso  or  condition 
therein  contained  for  the  redemption  of  the  same  being  excepted ; 
— and  that  I  will,  and  my  heirs,  executors  and  administrators 

shall,  warrant  and  defend  the  same  to  the  said ,  his  heirs  and 

assigns,  against  all  persons  whatsoever ;  and  that  I  will,  and  my 
heirs,  executors  and  administrators  shall,  execute  and  acknowl- 
edge any  and  all  further  assurances,  for  the  better  conveying 

and  assuring  of  the  premises  to  the  said ,  his  heirs,  executors, 

administrators  and  assigns,  when  tendered  for  that  purpose,  at 
his  expense,  which  he  or  they  shall  reasonably  require.]  ^^ 

In  witness  whereof,  etc. 

{Conclusion  and  acknowledgment  as  in  ^  S50.) 

§  362.  Discharge  of  mortgages. — Mortgages  may  be  dis- 
charged (1)  by  an  entry  upon  the  margin  of  the  original  record 
of  the  mortgage,  in  the  town  or  city  clerk's  office,^^  (2)  by  ac- 
knowledgment of  payment  on  the  back  of  the  original  mortgage, 
recorded  upon  the  margin  of  the  original  record  of  such  mort- 
gage;^* (3)  by  an  acknowledgment  of  satisfaction  in  the  statu- 
tory form,"'  duly  executed,  acknowledged  and  recorded;  or 
(4)  by  an  ordinary  quit  claim  deed,  or  other  equivalent  instru- 
ment of  release,  of  the  mortgagee's  right  and  interest  in  the 
mortgaged  premises. 

§  363.    Acknowledgment  of  payment  of  a  mortgage. 

(1)   On  the  back^*  of  the  original  mortgage.) 

The  debt  secured  by  the  within  mortgage  having  been  paid 

in  full,  said  mortgage  is  hereby  discharged  at ,  in  the  county 

of ,  in  said  State  of ,  on  this day  of . 

In  presence  of :      }  (Signature.)  Mortgagee.   {Seal.) 

(2  Signatures.)      j 

62These   covenants   are   practically  "sp,  S.  Sec.  2602. 

unnecessary,  except  in  a  few  spe-  ^*P.  S.  Sec.  2603. 

cial  instances. 
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(2)  By  a  separate"  instrument.) 

[I]  hereby  certify  that  the  following  described  mortgage  is 
paid  in  full  and  satisfied,  viz.: 

,    mortgagor  to   ,   mortgagee;   dated   ,   A.D. 

19 ,  and  recorded  in  book ,  page ,  of  the  land  records 

of  the  town  of , 

Witness  [my]  hand  and  seal  at ,  this day  of 


In  presence  of :         )         (Signature.)  Mortgagee.  (Seal.) 
(2  Witnesses)      J 
{Acknowledgment  as  in  %  350.) 


§  364.  Conditional  sales,  chattel  mortgages  and  liens."' — 
Though  the  law  is  perfectly  well  settled  that,  if  the  owner  in 
possession  of  a  personal  chattel  sells  it  without  an  open  and 
visible  change  of  possession,  such  sale  is  invalid  as  against 
creditors  and  subsequent  innocent  purchasers,^'  yet  the  law  per- 
mits liens  to  be  created  upon  such  personal  property,  if  the 
statutory  conditions  are  complied  with,  which  protect  and  de- 
fine the  rights  of  all  parties. 

Being  mainly  a  matter  of  statute,  the  usual  rule  applies 
that  the  statute  is  substantially  the  sole  guide,  and  must  be 
carefully  consulted  and  followed. 

These  liens  are  of  various  kinds,'*  the  most  common  being 
chattel  mortgages,  conditional  sales  and  mechanics '  liens,  all  of 
which  require  the  aid  of  written  instruments,  generally  placed 
on  file  or  recorded  in  the  town  clerk's  office,  before  the  rights 
under  them  become  available  for  the  protection  of  the  parties. 

§  365.    Conditional  sale.°° 

This  agreement,  made  at ,  on  the day^^  of 


between  of  — ,  first  party,  and  of  ,  second 

party,  witnesseth: 

05P.  S.  Sec.  2604.  57See  Chap.  XI,  §   249.     But  see 

»8P.  S.  Sees.  2620  to  2641;  2654;                Mower  v.  McCarthy,  79  Vt   142 

2663  to  2673.  ssp.  g.  Sees.  2620  to  2673. 


59P.  S.  Sees.  2620  to  2673. 
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That  the  first  party  hereby  sell^/°  assigns  and  transfers  to 
the  second  party  the  following  described  personal  property  to 
wit :  {describe  it)  upon  the  following  condition,  to  wit : 

That  if  the  said  second  party,  his  executors,  administrators 
or  assigns,  shall  pay  or  cause  to  be  paid  to  said  first  party,  his 

executors,  administrators  or  assigns,  the  sum  of  dollars, 

specified  in ,  {describe  the  notes,  or  other  written  instrwments, 

if  any,  given  to  evidence  the  debt;  otherwise  state  the  amount 

and  terms  of  payment) and  in  the  meantime,  until  said  sum 

shall  be  fully  paid,  said  second  party  shall  keep  said  property 
in  a  careful  and  prudent  manner  without  waste  or  injury,  natural 
wear  alone  excepted,  and  shall  in  all  things  conform  to  the  laws 
of  the  State  of  Vermont  with  reference  to  such  property  sold 
conditionally,  then,  upon  the  full  performance,  by  said  second 
party,  of  the  conditions  of  this  instrument,  shall  the  title  to  said 
described  property  pass  to  [him],  his  executors,  administrators 
or  assigns;  but,  until  such  full  performance,  the  title  thereto 
shall  be  and  remain^'  in  the  first  party,  his  executors,  adminis- 
trators or  assigns. 

aforesaid,  this day  of 


1 


(Signature.) 
(Signature.) 


Witness  our  hands  at 

In  presence  of : 

(2  Signatures) 
Town  Clerk's  Office. 
Town  of . 

Received  for  record"^  this day  of , 

o'clock, minutes, M.,  and  recorded  in  Vol. 


First  party. 
Second  party. 


19- 


Attest, 


at 
.  page- 


(Signature.)      Town  Clerk. 


§  366.     Chattel  mortgage."^ 

Know  all  men  by  these  presents,  that  [I]  -      ,  .^  ,  _ 

the  county  of ,  in  the  State  of ,  as  security  for  the  sum 


of 


in 


«*Aii  instrument  which  purports  to 
be  a  lease,  but  which  provides 
for  periodical  payments  until  a 
certain  amount  is  paid,  and  that 
the  chattel  leased  is  to  remain 
the  property  of  the  lessor  until 
such  payments  are  completely 
made,  is  a  conditional  sale,  not 
a  lease,  and  the  instrument  re- 
serving the  lien  must  be  record- 
ed, or  the  lessor's  rights  will 
be  lost. 

Nye  V.  Daniels,  75  Vt.  81 ;  Clark 
V.  Clement,  75  Vt.  417. 


eilf  an  animal  dies,  which  had 
thus  been  sold  conditionally,  the 
loss  falls  on  the  buyer,  even 
when  the  title  still  remained  in 
the  seller,  and  the  buyer  was 
without  fault.  Lavalley  v.  Ra- 
venna, 78  Vt.  153. 

«2A  conditional  sale  or  lien  though 
unrecorded,  is  good  against  an 
attaching  creditor  with  notice. 
Eeed  v.  Starkey,  69  Vt.  200. 

eap.  S.  Sees.  2620  to  2641. 
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§    366 


of dollars,  as  hereina;fter  set  forth,  do  hereby  sell,  assign 

and  transfer  unto  ,  of. ,  in  the  county  of ^,  in  the 

State  of  ,  the  following  described  personal  property,'*  to 

wit:  {Describe  it.)"^ 

Upon  the  following  condition,  to  wit : 

That  if  the  said ,  (mortgagor)   [his]  executors,  admin- 
istrators or  assigns,  shall  pay  or  cause  to  be  paid  to  the  said 

,   (mortgagee)    [his]   executors,  administrators,  or  assigns, 

the  sum  of  dollars,  specified  in (describe  the  notes 

or  other  written  instruments,  if  any,  given  to  evidence  the  deif^' ; 


eiChoses-in-action  cannot  be  mort- 
gaged under  our  statutes.  Wood- 
ward V.  Laporte,  70  Vt.  399. 
Mortgages  of  machinery  in  use 
are  executed,  acknowledged,  etc., 
like  real  estate  mortgages.  P. 
S.  Sec.  2640. 

•'Written  descriptions  of  property 
in  chattel  mortgages  do  not  iden- 
tify such  property  of  them- 
selves; they  only  furnish  the 
means  of  identification.  A  de- 
scription which  is  sufficient  be- 
tween the  parties  may  be  utterly 
insufficient  as  against  others. 
As  between  the  parties  a  specific 
and  particular  description  is  not 
necessary;  it  is  enough  if,  by 
the  description  the  mind  is  di- 
rected to  evidence,  whereby  it 
may  ascertain  the  precise  prop- 
erty conveyed.  As  to  creditors 
and  other  third  persons,  it  must 
point  out  the  subject  matter, 
so  that  such  persons  by  means 
of  it,  together  with  such  inqui- 
ries as  the  instrument  suggests, 
may  be  able  to  identify  the  prop- 
erty intended  to  be  covered. 
Nat.  Bank  v.  Fitts,  67  Vt.  57 
(63) ;  Joslyn  v.  Moose,  etc.,  Co., 
83  Vt.  49.' 

A  chattel  mortgage  must  contain 
some  statement  concerning  the 
property  covered  by  it  which  will 
serve  to  distinguish  it  from  other 
property  of  the  same  kind.  A 
chattel  mortgage  conveys  spe- 
cific property,  creates  a  lien 
upon  the  identical  property  mort- 


gaged, and  not  upon  the  mort- 
gagor's property  in  general.  A 
description  which  is  so  uncertain 
that  no  identification  can  be  had 
without  proving  something  not 
referred  to  in  the  mortgage,  is 
void  for  uncertainty.  While  a 
description  need  not  be,  and  of- 
ten cannot  be,  such  as  to  enable 
one  to  find  the  property  without 
inquiry,  it  must  be  such  as  to 
suggest  the  inquiry,  and  afford 
a  basis  of  identification. 
Parker  v.  Chase,  62  Vt.  206; 
Huse  V.  Estabrooks,  67  Vt.  223. 
Ordinarily  a  description  which 
states  the  sex,  age  and  color  of 
an  animal  is  sufficient,  without 
stating  ownership  in  the  mort- 
gagor. Shum  V.  Claghorn,  69 
Vt.  45. 
««The  oath  appended  to  a  chattel 
mortgage  must  conform  to  the 
purpose  of  the  mortgage,  and 
verify  the  actual  transaction,  the 
truth,  justice  and  validity  of  the 
debt  or  other  liability  sought  to 
be  secured  thereby.  A  mortgage 
is  not  valid  against  creditors, 
nor  against  an  assignee  who 
stands  in  the  place  of  creditors, 
if  the  true  character  of  the  debt 
or  liability  is  not  disclosed  in  the 
mortgage. 

Tarbell  v.  Jones,  56  Vt.  312 
(317)  ;  Gilbert  v.  Vail,  60  Vt. 
261;  Sherman  v.  Estey,  69  Vt. 
355  (358)  ;  Enright  v.  Amsden, 
70  Vt.  183 ;  Nichols  v.  Bingham, 
70  Vt.  320. 
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otherwise  state  the  amount  and  terms  of  payment;  or  the  con- 
tract, UdbiUty,  agreement  or  obligation,  according  to  the  facts;) 

and  if  in  the  meantime,  until  said  [sum  shall  be  fully" 

paid,]  the  said (mortgagor)  shall  keep  said  property  in  a 

prudent  and  careful  manner,"*  without  waste  or  injury,  natural 
wear  alone  excepted,  and  shall  in  all  things  conform  to  the  laws  of 
the  State  of  Vermont  with  reference  to  mortgages  upon  personal 
property,  then  shall  this  instrument  be  void,  otherwise  the  same 
shall  be  and  remain  in  full  force  and  virtue. 

And   [I]   the  said  ,   (mortgagor)   for   [my]  self,   [my] 

executors  and  administrators,  hereby  warrant  that  the  property 
hereinbefore  described  is  free  and  clear  of  all  liens,  mortgages 
and  incumbrances;  that  [I  am]  the  sole  owner  thereof,  and 
[have]  good  right  to  mortgage  the  same  as  above  written;  that 
[I]  will,  and  that  [my]  executors  and  administrators  shall  war- 
rant and  defend  the  title  to  said  personal  property  against  all 
claims  and  demands  whatsoever;  (7/  any  other  warranties,  such 
as  of  quality,  quantity  or  otherwise,  are  to  he  inserted,  do  it 
here)  and  that  [I]  the  said ,  my  executors  and  administrat- 
ors, will  in  all  things  conform  to  the  laws  of  the  State  of  Ver- 
mont,"" and  to  the  terms  of  the  condition  of  this  mortgage  as 
hereinbefore  expressed.'" 

Witness  [our]  hands  at  ,  in  the  county  of  ,  this 

day  of ,  19 — . 


In  presence  of:  \ 

{Signature)  j 


»'0r,  "until  said  mortgagee  shall 
be  fully  released  from  the  lia- 
bility which  this  instrument  is 
given   to   secure. ' ' 

«8As  to  chattel  mortgages  upon 
shifting  stocks  of  goods,  or  with 
power  of  sale  in  the  mortgagor, 
see 

Peabody  v.  Landon,  61  Vt.  318 ; 
Wilson  V.  Wallace,  67  Vt.  646; 
Thompson  v.  Fairbanks,  75  Vt. 
361     (369). 

«9Many  forms  recite  the  substance 
of  the  statutes,  and  state  the 
remedies  which  the  mortgagee 
may  have  in  case  of  non-pay- 
ment. This  is  wholly  unneces- 
sary, because  the  law  gives  such 
remedies  independent  of  the  con- 


( Signature. )     Mortgagor. 
[  ( Signature. )     Mortgagee.  ] 


tract;  but  if  it  is  thought  that 
the  mortgagor  will  observe  the 
condition  any  better  for  having 
signed  such  a  paper,  and  deliv- 
ered it  to  the  mortgagee,  a  brief 
statement  of  the  law  may  be 
inserted  here. 

See  P.  S.  Sees.  2630  to  2639; 
Colston  V.  Bean,  77  Vt.  40. 
'OThe  mortgagee  has  the  right  to 
take  possession  of  the  mortgaged 
property  at  any  time  unless  re- 
stricted by  some  agreement  to 
the  contrary. 

Longey  v.  Leach,  57  Vt.  377; 
Peabody  v.  Landon,  61  Vt.  318; 
McLond  v.  Wakefield,  70  Vt. 
558;  Thompson  v.  Fairbanks,  75 
Vt.  361. 
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CHATTEL   MORTGAGE 


§    367 


We, 


and 


severally  swear  that  the  foregoing 


mortgage  is  made  for  the  purpose  of  securing'^  [the  debt  speci- 
fied in  the  condition  thereof,]  and  for  no  other  purpose,  [and 
that  the  same  is  a  just  debf ,  due  and  owing  from  the  mortgagor 
to  the  mortgagee.] 

( Signature. )     Mortgagor. 
(Signature.)     Mortgagee. 
State  of  Vermont, 

County,  ss. : 

At in  said  county,  on  this day^^  of  ,  before 

me  personally  appeared  the  above  named  and  ,  and 

made  oath  in  due  form  of  law  to  the  truth  of  the  matters  in 
the  foregoing  affidavit  contained,  by  them  severally  subscribed. 

Before  me,  (Signature.)   [Justice'^  of  the  Peace.] 

Town  Clerk's  Office, 

Town  of . 

Received  for  record^' 19  ,  at  — o'clock, 

minutes,  M.,  and  recorded  in  Vol.  of  ,  at 


page . 

§  367. 
action," 


Attest,  (Signature.)  Town  Clerk. 
An  assignment  of  a  judgment,  or  other  chose  in 


of 


in 


Know  all  men  by  these  presents,  that  I,  - 

consideration  of  the  sum  of  dollars,  by  me  received  from 

of ,  do  hereby  sell,  transfer  and  assign  unto  [him]  the 


7ilf  the  mortgage  is  given  to  in- 
demnify the  mortgagee  against 
liability  assumed,  or  to  secure 
the  fulfillment  of  an  agreement 
other  than  the  payment  of  a  debt 
due  from  the  mortgagor  to  the 
mortgagee,  or  if  such  mortgage 
is  given  to  a  trustee  to  secure 
bonds  issued  or  to  be  issued 
thereunder,  such  liability,  agree- 
ment or  obligation  must  be 
stated  specifically  in  the  condi- 
tion of  the  mortgage;  and  the 
aflSdavit  must  be  so  varied  as  to 
verify  the  validity  and  justice  of 
such  liability,  agreement  or  ob- 
ligation.    P.  S.  Sec.  2624. 

'2A  town  clerk  may  administer  the 
oaths    to    a    chattel    mortgage 


which  is  to  be  recorded  in  his 

office. 

P.  S.  Sec.  3462;  Wright  v.  Tap- 

lin,   65   Vt.   448. 

'3A  chattel  mortgage  not  properly 
executed,  is  not  entitled  to  rec- 
ord, and  is  not  constructive  no- 
tice if  recorded. 

Longey  v.  Leach,  57  Vt.  377; 
Hunt  V.  Allen,  73  Vt.  322. 
A  chattel  mortgage  on  property 
not  delivered  in  possession,  is 
not  valid  unless  it  is  in  writing 
and  recorded  within  thirty  days 
from  its  execution.  Acts  1908 
No.  69. 

T40ne  who  for  value  assigns  to  an- 
other a  judgment  which  he  has 
recovered  becomes  liable  to  the 
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§    367  ACTIONS  OF  CONTRACT 

said ,    {describe  the  property  transferred,  as:)    [a  certain 

judgment  by  me  recovered  against ,  by  the  consideration  of 

,  {describe  the  judgment)  as  by  the  record  thereof  now  re- 
maining in  said  court  will  more  fully  appear:]  together  with  all 
benefit  and  advantage  that  may  be  obtained  thereby;  hereby 

authorizing  him,  the  said ,  to  commence  any  and  aU  actions 

and  suits,  in  my  name  if  necessary,  but  at  his  own  expense  and 
on  his  own  responsibility,  to  recover  the  same  to  his  own  use; 
he  at  all  times  saving  me  harmless  and  keeping  me  indemnified 
against  all  costs  and  expenses  occasioned  thereby. 

{Conclude  as  in  %  11  {!).     {Signature.) 

§  368.    Mechanic's  or  other  Iien.^° 

Be  it  known  that  I of ,  hereby  claim  and  assert 

a  lien  upon,  and  intend  to  enforce  the  same  for  the  amount  due 
as  hereinafter  stated,  against  the  following  described   [logs," 

{describe  their  situation)'\    [reaF"  estate]  in  the  town  of , 

in  the  county  of ,  in  the  State  of  Vermont,  owned  by 

of  ,   for  labor  performed    [and  materials  furnished]    [in 

cutting  and  drawing^"  said  logs]  under  the  following  contract, 

to  the  amount  of dollars ;  {Briefly  state  the  contract  under 

which  the  logs  were  cut  or  drawn;  or  under  which  the  work 
was  performed  upon  the  building,  steam  engine  or  water  wheel 
attached  to  the  real  estate.) 

[The  lot  of  parcel  of  land'"  to  which  this  claim  of  lien  is  to  attach, 
is  described  as  follows:  {Describe  it  as  in  a  deed  of  such  land.)] 

Witness  my  hand  at aforesaid,  this day  of- 


Town  Clerk's  Office, 
Town  of — — . 


{Signature)  Claimant. 


Received  [for  record"]  this day  of ,  19 at- 


0 'clock, minutes,  M.,  [and  placed''  on  file.]    [and  re- 
corded in  Vol. ,  page .] 

Attest,  {Signature)  Town  Clerk. 

assignee    if    he    afterwards    dis-  ''oOmit  such  parts  as  do  not  apply 

charges  such   judgment.     Booth  to  the  facts  in  question,  logs  or 

V.  Farmer,  etc.,  Bank  56  N.  Y.  land. 

396.  "A  lien  on  logs  under  P.  S.  Sec. 

"P.  S.  Sees.  2654;   2642  to  2673;  2654,    need    only   be   filed;    one 

Quimby  v.  Hazen,  54  Vt.  132.  upon    land    under    P.    S.    Sees. 

Vendor's    liens,    which    existed  2644-5,    must    be    filed    and   re- 

at  common  law  are  abolished  in  corded.     Each  must  be  followed 

Vermont  by  statute.     P.  S.  Sec.  by  an  action  brought  within  the 

2587.  period   fixed  by  statute,   or   the 


lien  is  lost. 
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LIENS  AND   LEASES  §    369 

§  369.    Skeleton  form  of  a  lease.^^ 

This  indenture,  made  at  the  county  of  ,  in  the 

State  of  Vermont,  by  and  between of ,  in  the  county 

of ,  in  the  State  of ,  party  of  the  first  part,  and , 

of ,  in  the  county  of in  the  State  of  Vermont,  party  to 

the  second  part,  witnesseth : 

That  in  consideration  of  the  [covenants"  and]  undertakings 
by  the  said  party  of  the  second  part  hereinafter  expressed,  the 
said  party  of  the  first  part  as  lessor,  does  hereby  demise  and 
let  unto  the  said  party  of  the  second  part,  as  lessee,  the  follow- 
ing described  parcel  of  land  in  the  town  of ,  in  the  county 

of ,  in  the  State  of  Vermont,  to  wit:  {Describe  it.) 

To  have  and  to  hold  the  above  demised  premises  with  the 
appurtenances  thereof,  unto  the  said  lessee,  [his]  executors  and 

administrators,  for  and  during  the  term  of  years,   [one 

year]  [one  thousand  years]  from  the  [first]  day  of  [April,] 
[A.  D.]  ;  [and  during  such  extensions  thereof  as  may  here- 
after be  agreed  upon ;]  he  and  they  yielding  and  paying  therefor 
the  rental  hereinafter  stipulated. 

And  the  said  lessor,  for  himself,  [his]  heirs  and  assigns, 
does  hereby  [covenant"  and]  agree  with  the  said  lessee,  [his] 
executors,  administrators  and  assigns.  {Insert  the  lessor's^" 
covenants. ) 

And  the  said  lessee,  for  himself,  [his]  executors,  admi- 
nistrators and  assigns,  does  hereby  [covenant'*  and]  agree  with 
the  said  lessor,  [his]  heirs  and  assigns:  {Insert  the  lessee's^^' 
covenants.) 

And  it  is  further  mutually  agreed:  {Insert  the  mutuaP^ 
agreements. ) 

Provided,  however,  that  if {Insert  the  provisos.^^) 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 

hands  [and"  seals,]  at  aforesaid,  this  ,  day  of  , 

[A.  D.]  . 

In  presence  of:  }         {Signature.)     (Seal). 

(2  Signatures.)  J        {Signature.)     (Seal). 

{Acknowledgment  as  §  350  etc.) 


'sp.  S.  Sees.  2581,  2582,  2584.  eoSee  $J  370  to  373. 

7»If  the  lease   is  not   under  seal  siSee  jj  374  to  381. 

the  word  "covenant"  should  be  s^See  U  382  to  384. 

omitted.     In   short  term  leases  ssSee  J$  385  to  388. 

many  of  these  phrases  can  safely 

be  shortened. 
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§    370  ACTIONS  OP  CONTBACT 

§  370.    Lessor's  covenant  to  put  premises  in  repair. 

{Insert  in  §  B69.) 

(1).  To  put  the  dwelling  house  on  said  premises,  previous 
to  the  occupation  thereof  by  said  lessee,  into  a  good  tenantable 
condition,  having  reference  to  the  original  condition  of  said 
building. 

(2).  To  make  all  repairs  of  an  unusual  nature  which  may 
become  necessary  by  reason  of  the  decay,  imperfection,  or  fail- 
ing of  any  important  portion  of  said  dwelling,  or  by  reason  of 
fire,  tempest  or  other  unexpected  casualty,  happening  during  the 
term  of  this  lease. 

I        §  371.    Lessor's  covenant  against  incumbrances. 

(3)  To  pay  the  taxes  upon  said  demised  premises;  to 
keep  down  the  interest  charges  upon  any  and  all  mortgages 
thereon,  and  to  protect  the  premises  against  all  incumbrances 
whatsoever,  except  those  done  or  suffered  by  the  said  lessee  or 
his  representatives. 

§  372.    Lessor's  covenant  for  quiet  enjoyment. 

(4).  That  the  said  lessee,  his  executors,  administrators  and 
assigns,  paying  the  stipulated  rent  and  keeping  the  agreements 
on  their  part  to  be  performed,  in  this  instrument  contained, 
shall  and  may  lawfully,  peaceably  and  quietly  have,  hold  and 
enjoy  the  said  demised  premises  with  the  appurtenances,  during 
the  term  hereby  created,  and  all  lawful  extensions  thereof,  with- 
out molestation  or  hindrance  by  any  person  lawfully  claiming 
title  to  said  premises. 

§  373.  Lessor's  covenant  to  make  conveyance  of  the  re- 
version.'* 

(5).  That  if,  at  any  time  during  the  term  of  [one  thousand 
years,]  created  by  this  instrument,  and  before  any  legal  entry 
for  nonpayment  of  rent  as  hereinafter  specified  and  provided, 
the  said  lessee,  [his]  heirs,  executors,  administrators  or  assigns, 
over  and  above  the  rents  then  due,  and  the  proper  proportion 
of  rent  for  such  part  of  a  year  as  shall  have  run  after  the  rent 
day  then  next  preceding,  shall  pay  unto  the  said  lessor,  [his] 

8«See  Bennett  v.  Camp,  54  Vt.  36. 
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COVKNANTS  IN  LEASES  §   376 

heirs  or  assigns,  the  sum  of dollars,  then  the  said  lessor, 

[his]  heirs  and  assigns,  are  hereby  bound  to  execute  a  convey- 
ance and  release  of  the  whole  of  the  remainder  and  reversion 
in  said  described  premises,  constituting  with  this  lease  the  entire 
fee-simple,  or  allodial,  estate  to  the  whole  of  said  demised  tract 
or  parcel  of  land,  unto  the  said  lessee,  his  heirs  and  assigns 
forever;  and  the  owner  or  holder  of  such  reversion  will  execute 
the  same  upon days  demand  thereof  in  writing. 

§  374.    Lessee's  covenant  to  pay  rent. 

{Insert  in  §  369.) 

(1)  To  pay  or  cause  to  be  paid  to  the  said  lessor,  his 

agent,  heirs  or  assigns,  the  sum  of dollars,  as  rent  for  said 

premises,  for  each  calendar  month  [on  or  before  the*°  10th  day 
of  each  succeeding  month]  during  which  the  said  lessee  or  his 
said  representatives  shall  occupy  the  same  under  this  agreement. 

§  375.    Lessee's  covenant  to  pay  rent.^*^ 

(2)  And  the  said  lessee,  for  himself,  his  heirs,  executors, 
administrators  and  assigns,  hereby  covenants  and  agrees  with 
the  said  lessor,  his  heirs  and  assigns,*'^  that  he,  the  said  lessee, 
will,  and  that  his  executors,  administrators  or  assigns'"  shall  well 
and  truly  pay,  or  cause  to  be  paid,  unto  the  said  lessor,  his  heirs 

or  assigns,  the  said  [yearly]  rent  of dollars,  in  the  manner 

hereinbefore  set  forth,  except  in  case  said  premises  or  some  sub- 
stantial part  thereof,  shall  happen  to  be  burnt  down,  blown  up, 
or  seriously  damaged  by  reason  of  fire,  tempest,  or  unavoidable 
accident. 

§  376.    Lessee's  covenant  for  careful  use. 

(3).     To  use  the  premises  in  a  prudent  and  careful  manner. 

(4)      (or)  To  use  and  occupy  the  said  demised  premises  in 

a  prudent  and  careful  manner,  according  to  the  rules  of  good 


85If  the  rent  is  payable  in  advance,  these   words,   required   to   make 

say  "on  or  before  the  first  day  the  covenant  run  with  the  land; 

of   each   current   month,   in   ad-  but    in    many    instances,    as    in 

vance  of  occupation  during  the  short  term  leases,  this  feature  is 

same."  unnecessary,  and  J  374  will  be 

8«A    covenant    running    with    the  used    instead    of    5    375,    with 

land.  briefer  language  in  the  general 

8'The  general  form,  $  369,  contains  form. 


§    376  ACTIONS  OP  CONTRACT 

husbandry  as  practised  in  this  vicinity,  and  also  to {in- 
sert amy  desired  agreements  as  to  clearing  woodland;  bwilding 
stone  wall,  fences,  or  other  improvements;  draining  swamp  or 
meadow;  making  repairs  to  buildings;  feeding  out  the  hay  upon 
the  premises;  etc.) 

§  377.    Lessee's  covenant  to  pay  taxes. 

(5)  And  also  that  he,  the  said  lessee,  will  and  that  his 
executors,  administrators,  or  assigns  shall,  at  all  times  hereafter 
during  the  term  hereby  created,  pay  and  discharge  all  taxes, 
water  jents,  charges  and  assessments  which  may  be  charged,  laid, 
imposed  or  assessed  upon  the  demised  premises  aforesaid,  or 
any  part  thereof. 

§  378.    Lessee's  covenant  to  repair. 

(6)  To  make  all  such  repairs  to  the  dwelling  house  on 
said  premises  as  may  become  necessary  by  reason  of  common 
and  ordinary  use. 

§  379.    Lessee's  covenant  to  repair;  another  form. 

(7)  And  also  that  he,  the  said  lessee,  will  and  that  his 
executors,  administrators  or  assigns  shall,  at  his  or  their  proper 
cost  and  charge,  from  time  to  time  and  at  all  times  hereafter 
during  the  said  term,  well  and  sufficiently  repair,  maintain  and 
keep  the  said  dwelling-house  [building]  and  all  the  other  por- 
tions of  said  premises,  with  the  appurtenances  hereinbefore 
demised,  so  that  the  same  shall  at  all  times  be  and  continue  in  a 
state  of  repair  as  good  as  when  first  occupied  under  this  inden- 
ture ;  the  casualty  of  fire,  which  may  bum  down  or  destroy  said 
building  or  any  part  thereof,  only  excepted. 

§  380.    Lessee's  covenant  to  surrender  possession. 

(8)  To  deliver  up  possession  of  said  premises,  peaceably 
and  quietly,  to  the  said  lessor,  his  heirs,  or  assigns,  at  the  end 

of  such  term  of [one  year] ,  or  at  the  end  of  such  extension 

thereof  as  may  be  agreed  upon,  by  reason  of  the  terms  of  this 
instrument  or  otherwise,  in  a  condition  as  good  as  when  pos- 
session is  taken  under  this  instrument,  ordinary  wear  and  the 
casualties  of  fire  and  tempest  alone  excepted. 
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COVENANTS  IN  LEASES  §    382 

§  381.  Lessee's  covenants  in  a  lease  of  a  quarry,  with 
right  to  quarry  slate.^' 

(9).  That  without  delay  [they]  will  commence  the  work  of 
opening  the  quarry  or  quarries  upon  said  premises,  and  will 
continue  to  operate  said  quarry,  or  quarries,  in  a  good  workman- 
like way,  such  as  will  hest  promote  the  interest  of  both  parties; 
and  that  for  each  and  every  square'*  of  roofing  slate,  by  [them] 
quarried  from  such  [said]  premises,  [they]  will  pay  as  a  royalty 

to  said  lessors,   [their]  heirs  or  assigns,  the  sum  of  cents 

per  square;  that  for  mill  stock  quarried  therefrom  [they]  will 

pay  the  sum  of cents  per  superficial  foot,  for  all  mill  stock 

that  will  work  one  inch  in  thickness,  and  in  the  same  proportion 
for  thicker  stock ;  that  payments  for  said  royalties  shall  be  made 
[quarterly,]  to  wit:  (State  the  times  and  conditions,  as:)  on  the 
first  days  of  [January]  etc.  in  each  year;  and  that  said  lessees 
will  also  render  to  said  lessors,  [their]  heirs  and  assigns,  on  the 
quarter  days  aforesaid,  a  true  and  correct  account  of  all  roofing 
slate  and  milling  stock  made  during  each  preceding  [quarter.] 

That  said  lessees,  [their]  executors,  administrators,  or  as- 
signs, will  work  said  quarry  or  quarries  continuously,  and  if  they, 
or  any  of  them,  shall  neglect  or  fail  to  work  the  same  for  a  period 
of  [three  months,]  at' any  one  time,  without  the  lessor's  consent 
in  writing;  or  if  [they]  shall  neglect  or  fail  to  render  such  an 
account,  or  to  make  payments  of  said  royalty  as  above  stated, 
then  in  either  event  [they]  shall  forfeit  all  the  rights  and  priv- 
ileges under  this  lease,  which  shall  thereby  terminate  and 
become  null  and  void. 

§  382.    Mutual  agreement  that  lessor  may  enter  to  view. 

(Insert  in  §  369.) 

(1)  That  it  shall  be  lawful  for  the  said  lessor,  [his]  heirs, 
executors,  administrators  or  assigns,  with  or  without  their 
servants  or  workmen,  to  enter  upon  said  demised  premises,  at 
seasonable  times,  not  oftener  than  once  in  [six]  months,  during 
the  continuance  of  the  term  hereby  created,  in  the  day  time, 
and  therein  to  examine  and  ascertain  the  state  and  condition 


888ee  Roach  v.   Heffernan,  65  Vt.  tions  of  the  industry  to  which 

485.  it  relates;   and  these  should  be 

P.  S.  Sees.   3588-9.     The  lang-  understood  by  the  draftsman  be- 

uage  of  any  legal  instrument  wUl  fore  he  undertakes  to  draw  such 

depend  largely  upon  the  condi-  an  instrument. 
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of  the  premises  so  demised,  and  to  discover  all  defects,  defaults, 
want  of  repairs,  {If  any  other  matters  stats  them)  then  and 
there  existing. 

§  383.    Mutual  agreement  for  extension  of  term. 

(2)  That  on  the  expiration  of  the  term  of  [one  year] 
hereinbefore  provided  for,  and  upon  giving  [sixty]  days' 
previous  notice  of  such  intention,  the  said  lessee,  [his]  executors 
or  administrators,  may  have  the  option  of  extending  the  term 
of  this  instrument  for  [one  year]  more,  from  the  said  [first] 
day  of  [April;]  and  so  from  year  to  year,  upon  a  like  notice, 
but  not  exceeding  a  term  of  [three]  years  in  the  whole,  from 
[April  1,  A.  D. .] 

§  384.  Mutual  agreement  that  lessee  may  quit  before  the 
end  of  the  term. 

(3)  That,  at  any  time  during  the  term  hereby  created, 
the  said  lessee,  [his]  executors  or  administrators,  may  give  to 
the  said  lessor,  [his]  heirs,  executors,  administrators  or  assigns, 
a  notice  in  writing,  signed  by  the  said  lessee,  or  [his]  said 
representatives,  signifying  the  intention  to  quit  said  demised 
premises,  and  to  terminate  this  lease  before  the  expiration  of 
the  term  hereby  created,  at  some  date  stated  in  such  notice 

not  more  than  days,  nor  less  than  days,  after  the 

giving  of  such  notice;  provided  that  said  date  for  such  termi- 
nation shall  fall  at  the  end  of  some  calendar  month  [year] 
during  the  running  of  said  term;  and  thereupon  the  said  term 
shall  cease  and  determine  at  the  date  stated  in  such  notice,  with 
the  same  effect  as  if  such  termination  had  been  expressly  limited 
in  this  instrument. 

§  385.    Proviso;  or  option  to  purchase. 

{Insert  in  §  369.) 

(1)  That  if  the  said  lessor,  his  heirs  or  assigns,  shall  desire 
to  sell  said  premises,  and  shall  receive  a  bona  fide  offer  to  pur- 
chase the  same,  he  or  they  shall  offer  the  premises  to  the  said 
lessee,  his  executors  or  administrators,  at  the  same  price  or 
less;  which  offer,  he  or  they  may  accept  or  decline;  and  there- 
upon, after [days]  from  such  last  named  offer,  if  not  then 

accepted,  all  rights  of  said  lessee,  his  executors  and  admini- 
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strators,  arising  from  the  foregoing  option,  or  options,  shall 
cease  and  determine. 

§  386.  Proviso;  or  condition,  for  re-entry  on  non-pay- 
ment of  rent  or  otherwise. 

(2)  That  if  it  shall  happen  that  the  said  monthly  [yearly] 
rents  herein  provided  for,  or  any  of  them,  shall  remain  un- 
paid for  the  period  of  [thirty]  days  after  such  rental  shall 
fall  due,  {insert  here  any  other  breaches  of  covenant  or  con- 
tract) then  it  shall  be  lawful  for  the  said  lessor,  his  heirs  or 
assigns,  to  re-enter  into  the  premises  hereby  leased,  or  any  part 
thereof  in  the  name  of  the  whole,  and  the  same  to  retain  and 
to  re-possess,  as  in  his  or  their  former  estate,  and  to  commence 
and  prosecute  any  action  or  actions,  which  may  be  authorized 
by  the  law  of  the  land,  for  the  recovering  of  such  rent,  or  of 
the  possession  of  said  premises,  because  of  such  non-payment. 

§  387.    Proviso;  if  premises  become  untenantable. 

(3)  That  if  it  shall  so  happen  that  by  reason  of  fire,  tem- 
pest, or  other  unexpected  casualty,  the  said  demised  premises, 
or  any  substantial  part  thereof,  shall  become  injured  so  as  to  be 
untenantable  for  more  than  [ten]  days,  then  the  said  lessee, 
or  his  said  representatives,  may  abandon  this  tenancy,  and 
vacate  said  premises,  paying  the  accrued  rental  until  the  time 
of  such  casualty. 

§  388.  Proviso;  or  condition  for  re-entry,  if  lessee  as- 
signs without  written  license.^" 

(4)  That  if  it  shall  happen  that  the  said  lessee,  his 
executors  or  administrators,  shall  assign  the  term  hereby 
created,  or  in  any  other  way  shall  part  with  the  possession  of 
the  premises  hereby  leased,  or  any  portion  thereof,  to  any  person 
or  persons  whatsoever,  without  the  consent  of  the  said  lessor, 
his  heirs,  executors,  administrators,  or  assigns,  first  had  and 
obtained  in  writing,  under  his  or  their  hands  and  seals,  for  that 
purpose,  then  it  shall  be  lawful  for  the  said  lessor,  his  heirs  or 
assigns,  to  reenter  into  the  premises  hereby  leased,  or  any  part 
thereof  in  the  name  of  the  whole,  and  the  same  to  retain  and 
re-possess,  as  in  his  or  their  former  estate,  and  to  commence 


«»See  Chap.  XIII,  $  324,  note  10. 
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and  prosecute  any  action  or  actions,  which  may  be  authorized 
by  the  law  of  the  land,  for  recovering  the  possession  of  said 
premises  because  of  such  assignment. 
(Begin  as  in  §  74.) 

§  389.  Acknowledgment  of  deeds.'" — iConveyances,  deeds 
and  leases,  mortgages  and  other  documents,  which  convey  any 
estate  or  interest  in  lands,  situated  in  Vermont  or  elsewhere, 
must  in  general  be  acknowledged  by  the  grantor  before  some 
notary  public,  justice  of  the  peace,  or  other  officer,  authorized 
by  the  law  of  the  place  where  the  land  lies,  to  take  such  an 
acknowledgment."^  Vermont  deeds  must  be  acknowledged 
by  each  and  every  grantor. 

§  390.  Proof  of  deeds.»^— Proof  of  a  deed  in  Vermont 
is  a  substitute  for"^  acknowledgment,  resorted  to  only  when 
a  grantor  has  died  or  has  left  the  State  without  acknowledg- 
ing, or  when  he  refuses  to  acknowledge.  When  the  grantor 
is  dead  or  has  left  the  State,  it  is  a  proceeding  before  a  judge 
of  the  supreme  or  county  court;  though,  if  all  the  witnesses 
to  such  a  deed  are  dead,  it  must  come  before  the  court  itself. 


90P.  S.  Sees.  2577,  2598. 

»iln  Vermont  the  officers  thus  au- 
thorized to  take  aekuowledg- 
menta  within  this  State  are 
judges  of  probate,  justices  of 
the  peace,  notaries  public,  mas- 
ters in  chancery,  county  clerks, 
town  clerks  and  registers  of  pro- 
bate. Deeds  and  conveyances  of 
lands  in  Vermont,  and  powers 
of  attorney  for  such  conveyance, 
may  be  acknowledged  without 
this  State  before  any  justice  of 
the  peace,  magistrate  or  notary 
public,  within  the  United  States 
or  in  a  foreign  country,  or  be- 
fore any  commissioner  appointed 
for  that  purpose  by  the  governor 
of  Vermont;  or,  in  a  foreign 
country,  before  any  United 
States  minister,  charge  d ' affaires 
consul  or  vice  consul  of  the 
United  States.    Such  deeds,  con- 


veyances and  powers  of  attor- 
ney are  as  valid  as  if  acknowl- 
edged before  a  proper  officer  or 
court  in  this  State,  when  cer- 
tified agreeably  to  the  laws  of 
the  State,  province  or  kingdom 
in  which  the  acknowledgment  or 
proof  was  taken. 

92P.  S.  Sees.  2590  to  2596. 

93ln  New  Jersey,  and  perhaps  in 
some  other  States,  "proof"  of 
a  deed  means  its  acknowledg- 
ment by  the  proper  officer  of  a 
corporation,  with  an  affidavit 
that  it  has  been  legally  ex- 
ecuted. See  §  394. 
A  Vermont  notary  public  appar- 
ently has  authority  to  take  and 
certify  that  kind  of  proof,  or 
at  least  would  have,  if  such 
' ''  proof ' '  were  known  to  the  lat 
of  Vermont. 
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When  the  grantor  lives  in  Vermont,  so  that  a  summons 
may  be  served  on  him,  a  justice  may  take  the  proof  of  an 
unacknowledged  deed,  by  examining  one  or  more  of  the  sub- 
scribing witnesses,  and  may  certify  to  such  proof;  which 
thus  becomes  the  equivalent  of  an  acknowledgment.  But  no- 
taries public,  masters  in  chancery,  county  clerks,  town  clerks, 
judges  of  probate,  and  their  registers,  have  no  authority  what- 
ever to  take  nor  to  certify  the  "proof"  of  deeds  of  land  situ- 
ated in  Vermont,*^  in  the  sense  in  which  that  word  is  used  in 
this  State. 

§  391.  Acknowledgments  for  other  States. — Except  by 
reason  of  the  law  of  the  State  or  country  where  the  land  lies, 
a  Vermont  magistrate  has  no  power  whatever  to  take  the 
acknowledgment  of  any  deed  of  land  situated  outside  this 
State.  The  laws  of  Vermont  cannot  give  him  any  such  power, 
and  do  not  attempt  it.'*  But  the  laws  of  most  other  States 
aiid  countries  authorize  the  taking  of  affidavits  and  acknowl- 
edgments, by  the  same  local  magistrates  who  could  so  act 
if  the  land,  or  other  subject  matter,  lay  in  the  State,  or  per- 
haps in  the  county,  where  such  magistrates  reside.  But, 
when  a  Vermont  magistrate  takes  the  acknowledgment  of 
such  an  outside  deed,  or  administers  an  oath  to  be  used  in  a 
court  of  some  other  State  or  country,  the  authority  of  the 
magistrate  and  the  genuineness  of  his  signature  must  usually 
be  attested  by  the  county  clerk,  or  secretary  of  state.*'* 

No  such  certificate,  however,  is  required  when  a  Vermont 
deed  is  acknowledged  elsewhere."' 

§  392.  Forms  of  acknowledgment. — The  customary  forms 
for  acknowledgment  of  deeds  of  lands  in  Vermont  are  given 


»*It  is  therefore  legally  impossible  »   document  in   force  solely  by 

and  practically  absurd  for  any  reason  of  the  laws  of  some  other 

ceftifying  officer  to  state  official-  State;  as  for  instance  a  deed  of 

ly  that  a  Vermont  magistrate  is  lands    situated    in    such    other 

duly  authorized  by  the  laws  of  State, 

this  State  "to  take  and  certify  asgpaulding  v.  Vincent,  24  Vt.  501. 


the  same,"  when  "the  same"  is 
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elsewhere,'*  no  precise  form"  being  required  by  the  law  of 
this  State. 

The  customary  and  required  forms  for  acknowledgment 
vary  widely  in  different  parts  of  the  world,  being  governed 
wholly  by  the  local  laws,  which  may  change  at  any  session  of 
one  of  the  numerous  legislatures."* 

The  only  variations  from  our  forms  as  herein  given, 
which  seem  worth  noticing,  are  the  following,  largely  in  use 
in  some  of  the  neighboring  States,  but  not  here. 


§  393.    Acknowledgment  by  husband  and  wife,"'  required 
in  some  States.^^ 


-,  to  me  known  as  the  same  person 


{Begin  as  in  §  74.) 

Personally  appeared 
mentioned  in,  and  who  executed  the  foregoing  instrument,"®  and 
acknowledged  to  me  that  he  executed  the  same  [for  the  uses  and 
purposes  therein  set  forth]. 

And  the  said  ,  wife  of  the  said  ,  being  by  me 

examined  separately  and  apart  from  her  said  husband,  acknowl- 
edged to  me  that  she  executed  the  foregoing  instrument,  free 
from  all  restraint  or  compulsion  of  her  said  husband. 

Before  me, 
(Signature.)     [Justice  of  the  Peace.] 


§  394.    Corporation  acknowledgment  or  proof.^ 

(Heading  as  in  §  74.) 
On  this  ,  day^-  of 


-,  before  me  personally  came 
to  me  known,""  who  being  by  me  duly  sworn,  did  depose 


96See  H  350;  356;  357;  359. 

9'No  different  form  of  acknowledg- 
ment is  required  when  one  of 
the  grantors  in  a  Vermont  deed 
is  the  wife  of  another  grantor. 
See  $  393. 

»8in  this  place,  any  attempt  at  ex- 
act mention  would  be  useless, 
and  might  become  very  mislead- 
ing. Directories  are  published 
every  year  which  seek  to  give  the 
latest  corrected  forms  for  ac- 
knowledgments, conveyances  and 


other  common  matters  of  local 
law,  in  the  different  States  and 
Provinces  of  North  America  and 
perhaps  elsewhere. 

»9This  form  demands  knowledge, 
on  the  part  of  the  magistrate, 
that  the  person  who  appeared 
and  acknowledged  was  the  very 
person  named  in  the  deed,  not 
merely  that  he  is  the  same  per- 
son who  signed  his  name  to  the 
instrument, 

lOOThis  form  of  acknowledgment  is 
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§  395 


and  say  that  he  resided  in ;  that  he  is  the  [president]  of  the 

,  the  corporation  described  in  and  which  executed  the  above 

instrument,  and  knows  the  seal  thereof;  that  the  seal  attached 
to  said  instrument  was  such  corporate  seal,  that  it  was  so  affixed 
by  order  of  the  board  of  directors  of  said  corporation,  and  that 
he  signed  his  name  thereto  by  like  order. 

(Signature.)     Notary  Public  {or  other  magistrate.) 


§  395.  Remedies  for  breaches  of  contract.^Aetions  of 
contract  may  be  brought  in  the  common  law  courts  without 
special  note  because  of  the  form  of  action.  The  jurisdiction 
of  the  lower  courts,  as  in  other  cases,^"^  depends  mainly  on 
the  amount  of  recovery  demanded; — ^justices  up  to  two  hun- 
dred dollars  and  the  county  court  above  that; — while  actions 
may  be  brought  in  the  municipal  courts  as  provided  in  their 
eharters.^*^ 

Ordinary  writs  in  contract  actions  may  contain  the  usual 
attachment  and  trustee  clauses,  but  do  not  run  against  the 
body  unless  the  statutory  conditions  precedent  have  been 
complied  with.^"^  They  are  served  by  summons  or  attach- 
ment, as  described  in  another  place,^"*  and  are  returned  and 
entered  (docketed  if  proper),  in  the  manner  usual  with  all 
such  process. 

The  names  and  nature  of  the  ordinary  forms  of  contract 
actions  have  been  stated  and  described.^"^  A  discussion  of 
them  in  fuller  detail  is  given  in  connection  with  the  forms  of 
the  declaration,  or  initial  pleading,  in  such  actions.^"" 


required  in  some  States,  though 
unknown  to  the  law  or  practice 
of  Vermont.  See  $$  356;  359. 
If  the  language  of  any  such  form 
is  prescribed  by  the  statute  law 
of  the  State  where  the  land  lies, 
it  should  be  exactly  followed,  in 
spite  of  anything  in  the  laws  of 
other  States  to  the  contrary. 
The  precise  wording  of  all  ac- 
knowledgments will  vary  accord- 


ing to  the  law  of  the  State  where 
the  land  lies.  They  should  be 
drawn,  or  approved  before  exe- 
cution, by  some  one  familiar 
with  such  laws. 

loiSee  Chap.  VI,  §  60. 

io2See  Chap.  VI,  §  57. 

i»3See  Chap.  X,  $§  198  to  203. 

io*See  Chap.  X,  j   197. 

losSee  Chap.  XII,  §  312. 

loegee  Chap.  XVII,  ^  435,  etc. 
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Trials  in  these  actions  take  place  in  the  usual  manner. 
The  verdicts  and  forms  of  judgments  are  shown  in  other 
places.  The  execution  usually  follows  the  writ*"''  and  unless 
paid,  is  collected  by  a  sale  of  the  debtor's  property,  if  any 
such  there  be,  or  is  reduced  by  the  application  of  the  funds 
in  the  hands  of  a  trustee,  if  any  such  there  were. 


lo'See  Chap.  VII,  §  88,  note  45. 
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CHAPTER   XV. 
ACTIONS  OP  TOET. 


§  396.  Remedies  for  torts. — The  names  of  the  ordinary 
actions  of  tort  are  briefly  stated  in  one  place^  and  their  na- 
ture is  more  fully  considered  in  another.''  This  book  does  not 
concern  itself  with  a  complete  description  of  the  legal  wrongs 
which  may  be  remedied  by  such  actions;  yet  in  this  chapter 
a  few  of  the  more  general  propositions  will  be  stated,  which 
apply  to  torts  rather  than  to  contracts. 

Trespass,  case  and  trover  are  the  usual  names  which 
describe  the  actions  of  tort;  and  while  in  Vermont*  trespass 
and  case  for  the  same  cause  of  action  may  be  joined  in  the 
same  writ,  yet  there  are  many  causes  of  action  which  only 
one  of  these  two  forms  will  cover,  so  that  the  use  of  the  other 
in  such  a  case  would  merely  expose  to  ridicule  the  lawyer 
who  should  try  to  join  the  two. 

The  word  "trespass"  is  from  the  French  and  signifies 
going  beyond  what  is  right.  As  a  legal  term  it  applies  toi  a 
forcible,  direct  and  positive  wrongful  act,  illegal*  in  its  na- 
ture, as  distinguished  from  one  that  was  lawful  when  done, 
but  became  wrongful  by  reason  of  some  special  result,  con- 
sequentially flowing  from  it. 

The  action  on  the  case,  or  "trespass  on  the  ease,"  takes 
its  name  from  a  somewhat  famous  English  statute  of  1285, 

iChap.  Xn,  J  312.  blaeting,  for  the  results  of  which 

2Chap.  XVII.   §i   469  to   5*1.  he  is   liable  absolutely  without 

sp.  S.  See.  1503.  regard  to  the  degree  of  care  or 

*Thus,  an  action  of  trespass  will  skill  used  in  doing  the  work. 

lie  for  injuries  inflicted  by  one  Hay  v.   Cohoes,   2   N.   Y.    159; 

engaged  in  carrying  on  a  dan-  Tremain  v.  Cohoes,  2  N.  Y.  163; 

gerous     employment,     such     as  Hoffman  v.  Walsh,  117  Mo.  App. 

403 


§  396 


ACTIONS    OF    TORT 


whereby  the  clerks  in  chancery'  were  given  the  power  of 
agreeing  to  form  new  writs,  in  eases  like  those  already  found, 
and  requiring  like  remedy. 

In  its  broader  sense  it  includes  both  assumpsit  and  trover ; 
but  the  former,  at  least,  has  long  been  separated  so  completely 
that  it  is  a  form  of  action  wholly  distinct  and  unconnected. 
Sometimes,  however,  an  action  of  trespass  on  the  case,  or  an 
action  of  assumpsit,  will  lie  upon  the  same  state  of  facts.' 

The  word  "trover"  is  also  from  the  French,  and  signi- 
fies a  finding.  As  a  legal  term  it  means  a  form  of  the  action 
on  the  case,  originally  used  it  is  thought  to  recover  damages 
for  goods  casually  lost  by  the  owner,  which  being  found  by 
another,  were  by  him  appropriated  or  converted  to  his  own 
use.  However  it  may  have  originated,  the  action  at  an  early 
day  had  been  extended  to  include  any  case  of  wrongful  con- 
version of  tangible  personal  property,  without  regard  to  any 
actual  finding  by  the  wrong-doer. 


§  397.  Parties  plaintiff  in  actions  of  tort. — An  action  of 
tort  must  be  brought  by  him  whose  legal  right  has  been  in- 
vaded.' 

An  action  of  trespass  must  in  general  be  brought  by  the 
person  directly  injured;  and  the  recovery  is  limited  to  the 
damage  done  to  him. 


278;  St.  Peter  v.  Denison,  58 
N.  Y.  416;  Monroe  v.  Dredging, 
84  Cal.  515 ;  Sullivan  v.  Dunham, 
161  N.  Y.  290;  Wright  v.  Comp- 
ton,  53  Ind.  337;  Hickey  v.  Me- 
Cabe,    30    R.    I.    346;    Wells   v. 

Knight,  B.  I.  — ,   80  Atl. 

16    (18-19). 

=' '  The  clerks  of  the  chancery  were 
grave,  wise  and  circumspect  men, 
sworn  to  the  king  and  of  pro- 
found knowledge  in  the  laws 
and  customs  of  England. ' '  Fleta. 
lib.  2,  cap.  13. 

'Thus,  assumpsit  and  trespass  on 
the  case  are  concurrent  remedies 


for  breach  of  warranty,  the  one 
in  contract,  and  the  other  in  tort. 
Williamson  v.  Allison,  2  East. 
446;  Beaman  v.  Buck,  3  Vt.  58; 
Caldbeck  v.  Simanton,  82  Vt.  69. 
The  same  is  true  of  actions 
against  common  carriers,  based 
either  upon  a  breach  of  contract 
to  carry  safely;  or  upon  a  breach 
of  the  common  law  duty  to  the 
same  effect.  But  these  concur- 
rent remedies  cannot  be  joined 
in  the  same  action.  See  ^  398, 
note  16,  $  491. 
'Chap.  XII,  §  314,  note  25.  Thus, 
a  mortgagee,  who  holds  the  legal 
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The  same  wrong,  however,  may  produce  injury  to  more 
than  one  person,  each  of  whom  may  sue  for  his  own  injuries. 

The  injury  done  to  real  property,  or  land,  for  which  an 
action  of  trespass  will  lie,  is  done  to  the  person  in  actual 
lawful  possession  of  such  land;  not  to  an  intruder  thereon, 
nor  to  the  owner  of  the  remainder  or  reversion  therein  after 
a  present  lawful  possession  by  another. 

The  "breaking  of  the  close,"  or  entry  upon  land  suffi- 
cient to  sustain  trespass  quare  clausum  fregit,  is  complete, 
when  the  defendant  crosses  the  imaginary  line  which  divides 
plaintiff's  land  from  the  street,  or  land  of  others.' 

The  injury  done  to  personal  property  for  which  trespass 
will  lie,  is  done  to  the  general  owner  of  the  chattel  in  ques- 
tion, who  is  entitled  to,  or  has  the  actual  possession,  or  to 
the  one  who  was  then  in  actual  possession  by  authority  of 
the  general  owner;  but  a  recovery  in  one  action  by  either 
person  will  bar  a  recovery  by  the  other;  since  even  a  wrong- 
doer can  be  forced  to  make  but  one  satisfaction  for  the  same 
injury. 

Trespass  to  the  person  can  be  sustained,  naturally,  by 
that  person,  only,  who  was  assaulted,  or  injured  by  the  tres- 
pass. 

But  trespass  may  be  sustained  in  some  cases  by  one  who 
has  been  indirectly  injured  by  a  forcible  wrong  done  to  an- 
other, whereby  the  plaintiff  has  sustained  damage;  as  by  a 
father  for  loss  of  the  service  of  his  daughter,  or  of  a  servant ; 
or  by  a  husband  for  loss  of  the  society  of  his  wife. 

Trespass,  ab  initio, — ^that  is,  from  the  beginning, — exists 
when  an  act  which  was  originally  lawful  has  become  unlaw- 
ful in  the  view  of  the  law,  because  of  some  wrong  afterwards 
committed.' 


title  tff  the  mortgaged  premises,  Lull  v.  Matthews,   19  Vt.  322 

though  merely  to  secure  his  debt,  Langdon  v.   Paul,   22   Vt.   205 

may  maintain  trover  for  wood  Wright    v.    Lake,    30    Vt.    206, 

or  timber  cut  on  such  premises  Jeffers    v.    Pease,    74    Vt.    215 

after  condition  broken,  if  sold  (218). 

to  or  converted  by  an  outsider.  sMoore  v.  Duke,  84  Vt.  405  (409). 

Morey  v.  MeGuire,  4  Vt.   327;  o"lt  one  abuse  an  authority  con- 
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§  398.  Special  characteristics  of  tort  actions. — The  in- 
vasion of  a  real  legal  Fight  implies  damage  at  least  nominal, 
and  warrants  a  recovery  even  if  in  fact  the  wrong  proved  a 
benefit  to  the  party  legally  damaged.^" 

A  defendant  is  liable  for  a  tort  only  when  he  committed 
an  actionable  wrong"  or  has  participated  in  the  similar  act  of 
another.  ^^ 

Two  or  more  persons  are  liable  for  the  same  tort  only 
when  they  have  co-operated  in  the  commission  of  the  same 
actionable  wrong.'' 


ferred  by  the  law,  he  becomes  a 
trespasser  ab  initio;  while  if  he 
abuse  an  authority  merely  given 
by  the  injured  party,  he  is  a 
trespasser  only  as  to  such 
abuse. ' ' 

See  The  Six  Carpenters'  Case, 
8  Co.  Eep.  146;  Duncome  v. 
Eeeve,  Cro.  Eliz.  783. 
lOAUen  v.  Woodruff,  63  Conn.  369; 
Brett  V.  Cooney,  75  Conn.  338; 
Dewire  v.  Hanley,  79  Conn.  454; 
Beattie  v.  Railroad,  Conn. 

iiThus,  a  married  woman,  at  com- 
mon law,  was  not  liable  for  torts 
based  upon  her  contracts,  but 
only  for  her  torts  simpliciter. 
The  statute,  P.  S.  3037,  does  not 
make  a  married  woman  person- 
ally liable  upon  a  contract  as  to 
real  property  which  is  not  her 
separate  estate,  although  the 
title  to  it  stood  in  her  name  and 
she  joined  in  the  deed  of  it  to 
another.  As  to  such  property 
her  liability  is  that  of  the  com- 
mon law. 

She  is  not  liable  for  the  false 
representation  of  her  husband, 
acting  as  her  authorized  agent, 
although  she  has  appropriated 
the  consideration  of  the  fraudu- 
lent sale. 

Davis  V.  Burnham,  27  Vt.  562; 
Ingram  v.  Nedd,  44  Vt.  462; 
Woodward  v.  Barnes,  46  Vt. 
332;    Eussell  v.   Phelps,   73   Vt. 


390;  Brunnell  v.  Carr,  76  Vt. 
174;  Rowley  v.  Shepardson,  83 
Vt.  167. 

i^Attorney  and  client  are  jointly 
liable  for  all  trespasses  commit- 
ted under  the  attorney's  direc- 
tion, by  a  sheriff  or  other  of&eer, 
in  collecting  the  debt  for  the 
client.  The  attorney,  in  virtue 
of  his  general  employment,  has 
the  most  ample  authority  as  to 
the  control  and  service  of  the 
legal  process,  and  in  directing 
the  officer,  as  to  time  and  man- 
ner of  enforcing  it,  short  of  dis- 
charging the  debt  or  claim  with- 
out satisfaction. 

Willard  v.  Goodrich,  31  Vt.  597; 
Barker  v.  Braham,  3  Wils.  368; 
Bates  V.  Billings,  6  B.  &  C.  38; 
Newberry  v.  Lee,  3  Hill,'  523; 
Poster  V.  Wiley,  27  Mich.  244; 
Poucher  v.  Blanehard,  86  N.  Y. 
256;  Moulton  v.  Bowker,  115 
Mass.    36;    Morgan    v.    Joyce, 

N.    H.    ;    Gibson    v. 

Holmes,   78  Vt.   110. 

i3The  common  law  rule  as  to  the 
joinder  of  defendants  in  an  ac- 
tion of  tort,  was  that  there  must 
have  been  some  concert  of  action 
or  common  design  between  them 
as  to  the  alleged  wrong;  other- 
wise they  must  be  sued  separate- 
ly, in  different  actions,  for  the 
injuries  done  by  each  respect- 
ively. 
Adams  v.  Hall,  2  Vt.  9;  Stough- 
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Actions  of  tort  in  Vermont  differ  from  those  of  contract, 
mainly  in  the  form  of  the  writ,  or  process.  Either  may  be 
commenced  by  a  writ  of  summons  and  attachment.  An  action 
of  contract  may  be  commenced  by  trustee  process,  but  not 
by  the  defendant's  arrest,  except  in  specially  enumerated 
cases,  when  an  aflSdavit  for  capias  may  be  filed.^*  An  action 
of  tort  cannot  be  commenced  by  trustee  process,^"  but  the  writ 
may  run  against  the  defendant's  body,  without  filing  any 


ton  V.  Mott,  15  Vt.  162;  Wall  v. 
Osbom,  12  Wend.  39;  Williams 
V.  Sheldon,  10  Wend.  654;  Nio- 
oU  V.  Glennie,  1  Maule  &  Sel. 
588;  Atkin  v.  Slater,  1  Carr.  & 
K.  356;  Bonte  v.  Postel,  109  Ky. 
64;  Little,  etc.,  Co.  v.  Biehards, 
57  Pa.  St.  142;  Bard  v.  Yohn, 
26  Pa.  St.  482;  Guille  v.  Swan, 
19  Johns.  881. 

This  common  law  rule  has  been 
broadened  because  of  the  exten- 
tion  of  modern  utilities,  so  that 
although  two  defendants  may  act 
independently  of  each  other,  yet 
if  their  relations  to  the  plaintiff 
were  similar,  so  that  the  duties 
they  are  alleged  to  have  violated 
are  of  like  character,  and  their 
available  defenses  rest  upon  the 
same  legal  principles,  and  if  in 
general  the  standard  of  care  and 
the  tests  of  negligence  as  against 
both  are  substantially  the  same, 
there  is  strong  authority  that 
they  may  be  joined  as  co-de- 
fendants in  the  same  action. 
Drown  v.  N.  B.  Tel.  &  Tel. 
Co.,  80  Vt.  1. 

The  Vermont  rule  as  to  joinder 
of  defendants  in  actions  of  tort 
is  that  "  when  two  owe  to 
another  separate  duties,  though 
differentiated  by  the  relations 
they  severally  sustain  to  him, 
but  primary  and  not  secondary 
as  between  themselves,  and 
each  neglects  to  perform  his 
duty,  with  no  actual  concert 
of  action  nor  community  of 
design     between     them,     and 


their  neglects  concur  to  pro- 
duce a  single  injury  that  would 
not  have  happened  without 
such  concurrence,  bo  that  each 
is  a  proximate  and  an  efficient 
cause, — the  injury  may  be  at- 
tributed to  either  or  both  of  the 
causes,  and  each  of  the  wrong- 
doers is  liable  for  the  whole  dam- 
age, and  therefore  they  may  be 
sued  jointly  or  severally  at  the 
election  of  the  party  injured." 
Peckham  v.  Burlington,  Brayt. 
134;  Matthews  v.  Delaware,  56 
N.  J.  L.  34 ;  Colegrove  v.  N.  Y., 
etc.,  Co.,  20  N.  Y.  492;  Cuddy 
V.  Horn,  46  Mich.  596;  Slater  v. 
Mersereau,  64  N.  Y.  138;  Wa- 
bash, etc.,  Co.  V.  Shacklet,  105 
111.  364;  Consolidated  Ice  Ma- 
chine Co.  V.  Keifer,  134  111.  481; 
Village  of  Carterville  v.  Cook, 
129  111.  152;  Electric  Eailway 
Co.  V.  Shelton,  89  Tenn.  423; 
City  Electric,  etc.,  Co.  v.  Con- 
ery,  61  Ark.  381;  McKay  v. 
Southern  Bell  Tel.  Co.,  Ill 
Ala.  337;  Matthews  v.  Seaboard 
Air  Line  Co.,  67  So.  Car.  449; 
Drown  v.  N.  E.  Tel.  &  Tel. 
Co.,   80  Vt.   1    (7). 

"See  Chap.  X,  $   198. 

i5if  so  begun,  the  action  will  be 
dismissed  on  motion. 
Fisher  v.  Jail,  3  Vt.  330;  Saw- 
yer V.  Vilas,  19  Vt.  44;  Ferris 
V.  Ferris,  25  Vt.  100;  Elwell  v. 
Martin,  32  Vt.  217;  Rubber  Co. 
V.  Mayer,  108  N.  Y.  276;  Patch 
V.  Capeless,  79  Vt.  1   (4). 
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affidavit,  if  the  declaration  alleges  the  commission  of  a  tort." 
In  a  contract  action,  not  appealed  from  a  lower  court, 
the  recovery  of  damages  other  than  nominal,  upon  the  main 
issues  tried,  usually  carries  full  costs.  But  in  some  action^ 
of  tort  no  more  costs  than  damages  are  allowed  unless  the 
tort  is  certified  by  the  court  to  have  been  wilful  and  mali- 
cious.^^ 

Contract  debts  are  discharged  under  the  bankrupt  and 
insolvency  laws  on  different  principles  from  damages  from 
torts.^* 

At  common  law  all  actions  for  personal  torts  died  with 
the  alleged  offender;  but  actions  based  on  contract  survived.^* 


i^Thus,  a  writ,  served  as  a  capias 
by  arresting  the  defendant,  will 
be  dismissed  on  motion  if  the 
declaration  is  for  a  false  war- 
lanty  with  no  allegation  of  any 
scienter.  The  omission  of  this 
essential  ingredient  of  a  tort 
makes  the  action  one  founded  on 
contract,  in  which  a  capias  can- 
not issue,  except  yhen  based 
upon  a  statutory  affidavit. 
P.  S.  Sec.  2081 ;  Beeman  v.  Buck, 
3  Vt.  53;  Aiken  v.  Richardson, 
15  Vt.  500;  Hill  v.  Whitney,  16 
Vt.  461;  West  v.  Emery,  17  Vt. 
583;  Poster  v.  Caldwell,  18  Vt. 
176;  Ferris  v.  Ferris,  25  Vt. 
100;  Muzzy  v.  Howard,  42  Vt. 
23;  Adams  v.  Whitcomb,  46  Vt. 
708;  French  v.  Holt,  57  Vt.  187; 
Pike  Bros.  v.  McMullen,  66  Vt. 
121;  Caldbeck  v.  Simanton,  82 
Vt.  69;  Roy  v.  Phelps,  83  Vt. 
174;  Slack  v.  Bragg,  83  Vt.  404. 
Assumpsit  and  tort  on  the  saine 
warranty  or  other  contract  can- 
not be  joined  in  the  same  decla- 
ration. 

Ware  v.  Estabrook,  73  Vt.  92; 
Dean  v.  Cass,  73  Vt.  314;  Cald- 
beck V.  Simanton,   82  Vt.  69. 


I'The  purpose  of  the  Statute,  P.  S. 
See.  2032,  is  to  discourage  bring- 
ing petty  actions  of  trespass  in 
the  county  court,  instead  of  be- 
fore some  lower  court,  where  the 
expense  to  the  public  will  be  less. 
Only  in  cases  where  circum- 
stances of  aggravation  exist, 
should  the  statutory  limitation 
be  exceeded,  and  a  wilful  and 
malicious  certificate  be  granted, 
to  impose  full  costs  upon  a  de- 
fendant. 

isThe  TJ.  S.  Bankrupt  act  of  1898 
exempts  from  the  operation  of 
a  discharge  under  its  provisions 
judgments  in  actions  "for  wil- 
ful and  malicious  injuries  to 
the  person  or  property  of 
another."  The  character  of  a 
cause  of  action  with  reference 
to  that  act  is  not  determin- 
ed wholly  by  the  pleadings,  but 
by  the  judgment  record  as  a 
whole,  including  the  findings 
of  the  court  in  granting  a  close 
jail  certificate.  Flanders  v. 
Mullin,  80  Vt.   134. 

i»Plowd.  181;  Hobart,  216;  Paw- 
cet  V.  Charter,  Cro.  Jac.  662. 
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COMMON  LAW    PLEADING. 


§  399.  Its  general  nature. — The  "pleadings"  in  a  judi- 
cial controversy,  are  those  written  or  oral  statements  which 
set  forth  the  respective  claims  of  the  parties  before  they  go 
to  trial.  In  Vermont  the  process  itself  usually  contains  the 
first  or  opening  pleading,  which  therefore  must  be  in  writing ; 
but  before  a  justice,  and  in  criminal  causes,  the  pleadings 
which  follow  are  generally  oral,  as  was  true  of  all  such  plead- 
ings before  the  early  English  courts.^ 

In  the  city  and  municipal  courts  of  Vermont  the  same 
rules  of  pleading  generally  apply  as  in  the  county  courts, 
where  the  pleadings  in  civil  causes  are  mostly  in  writing. 

The  experience  of  ages  has  developed  an  exact  science 
of  pleading,  which  though  greatly  modified  during  the  past 
half  century,  both  by  statute  and  by  custom,  still  forms  the 
basis  of  the  art. 

The  objects^  of  common  law  pleading  are  twofold;  to 
advise  the  court,  so  that  it  may  know  what  issues  to  submit 
to  the  jury,  and  what  judgment  it  can  render;  and  to  inform 
the  parties,  so  that  they  may  know  what  they  will  have  to 
meet  upon  the  trial. 


iPleadings,  in  ancient  common 
law,  were  uttered  by  word  of 
mouth  and  noted  down  upon  the 
oflicial  rolls  by  the  recording 
officers  in  Latin — at  least  after 
a  statute  of  1363,  which  re- 
pealed an  earlier  requirement 
that  all  pleadings  should  be  in 
French.  Still,  by  the  Year 
Books  in  many  instances,  these 


oral  pleadings  are  seen  to  be  in 
French.  Ab  time  elapsed,  how- 
ever, and  the  art  of  writing  be- 
came more  general,  pleadings 
were  written  out  by  the  law- 
yers, instead  of  by  the  report- 
ers or  clerks  of  court. 

Ferguson     v.     Shoemakers, 
■  Me.  .;79  Atl.  469. 
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§  400.  Pleading  at  common  law. — The  theory  of  this 
science  was  originally  simple  and  replete  with  logic.  The 
plaintiff,  or  party  making  the  original  claim  against  another, 
had  to  state  the  facts  of  his  claim,  in  clear,  certain,  definite 
language,  without  needless  repetition,  so  that  the  court  could 
see  what  relief  ought  to  be  given,  assuming  the  statements 
to  be  true.  The  other  party  had  then  the  choice  of  three 
different  kinds  of  answer,  as  he  might  think  the  facts  would 
warrant.  He  might  deny  or  admit  the  plaintiff's  statements; 
and,  if  he  admitted  them,  he  had  still  the  choice  of  two! 
methods  of  avoiding  their  effect.  Thus,  he  might  answer: 
(1)  "Grant  that  all  you  say  is  true;  what  of  it?  The  law 
does  not  entitle  you  to  the  relief  you  ask;"  or  he  might 
answer:  (2)  "Grant  that  all  you  say  is  true,  there  are  certain 
other  facts,  which  you  have  omitted  to  mention,  but  which 
I  will  now  state,  that  take  away  from  your  claim  all  its  force. ' ' 

The  legal  names  of  these  three  kinds  of  answer  are: 
(1)  A  traverse,  or  denial,  which  raises  an  issue  of  fact, 
whether  or  not  the  plaintiff's  statements  are  true.  (2)  A 
demurrer,  which  raises  an  issue  of  law,  whether  or  not  the 
plaintiff's  statements  entitle  him  to  relief.  (3)  A  confession 
and  avoidance,  which  does  not  raise  any  issue,  but  requires 
the  plaintiff  to  take  another  step  in  pleading,  and  himself  to 
answer  the  new  facts  which  the  defendant  has  alleged. 

Then  the  turn  in  pleading  shifted;  and  there  was  the 
same  choice  of  three  defenses,  as  to  the  new  matters  stated 
by  way  of  avoidance  of  the  original  demand.  If  that  choice 
were  again  confession  and  avoidance,  the  turn  in  pleading 
again  shifted,  with  the  same  three  choices;  and  so  continued 
until  at  last  a  point  was  reached  when  neither  side  could 
think  of  any  additional  facts  to  mention,  but  had  settled 
down  either  to  a  denial  of  the  truth,  or  to  a  dispute  of  the 
legal  value  of  all  that  had  been  alleged. 

As  this  series  of  mutual  altei;cations  went  on,  each  step 
left  some  facts  which  would  stand  admitted  or  denied.  Either 
party  might  deny  part  and  admit  part  of  what  had  been 
alleged  against  him;  and  when  either  had  denied  some  ma- 
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terial  and  substantial  assertion,  or  had  demurred  to  some 
specific  claim,  the  other  party  must  join  issue  thereon  by  a 
brief  statement  to  that  effect.  These  issues  were  then  tried 
in  the  appropriate  manner,  an  issue  of  law  by  the  judges, 
and  an  issue  of  fact  commonly  by  a  jury. 

The  aim  of  this  series  of  common  law  pleadings  was  to 
reduce  the  points  of  contention  to  the  most  narrow  compass, 
so  that  they  might  be  tried  in  the  above  appropriate  manner. 
To  this  end  each  party  was  careful  to  allege,  in  each  succes- 
sive pleading,  no  more  than  enough  to  sustain  his  own  claim 
at  that  particular  stage  of  the  controversy  and  to  shift  the 
burden  of  further  allegation  upon  the  other  side.  This  re- 
sulted from  the  legal  rule  that  each  party  must  allege  what 
he  expected  to  prove,  and  must  prove  whatever  he  had  al- 
leged. If  he  did  not  allege  enough  to  sustain  his  claim  at 
that  particular  stage  or  point,  he  might  be  caught  tripping 
by  a  demurrer.  If  he  alleged  too  much,  as  if  he  stated  some- 
thing that  was  not  strictly  necessary  to  his  claim,  or  some- 
thing that  was  not  exactly  true,  he  was  often  required  to  prove 
it  on  the  trial;  and  if  he  did  not  fail  in  his  action  through 
some  such  trivial  mistake,  which  the  law  calls  a  variance, 
he  might  at  least  be  put  to  considerable  trouble.  These  rules 
produced  a  motive  for  stating  the  exact  truth  in  pleading,  so 
powerful  that  no  one  seemed  to  think  the  statements  would 
be  any  more  truthful  if  the  parties  were  required  to  make 
them  under  oath. 

During  several  centuries,  in  England,  this  science  of 
pleading  grew  up,  being  helped  on  by  the  work  of  some  of 
the  keenest  intellects  which  ever  adorned  the  history  of 
any  nation.  The  corners  of  Westminster  Hall  rang  for  genera- 
tions with  the  sound  of  their  incisive  wrangling.  The  appli- 
cations of  the  principles  which  they  developed  were  carried 
out  into  infinite  detail,  and  fill  numerous  volumes,  which  yet 
find  a  place  in  lawyers'  libraries,  usually  on  the  top  shelves. 

As  the  concerns  of  human  life  grew  more  complex,  it 
became  increasingly  difficult  to  reduce  the  statements  of 
pleadings  to  single,  or  even  to  simple  issues.     The  desire  to 

411 


§    400  COMMON    ^AW    PLEADING 

avoid  misstatements  that  would  be  impossible  to  prove  led 
to  the  plan  of  stating  the  same  cause  of  action  in  many  dif- 
ferent ways,  called  "counts,"  each  unlike  the  others  by  some 
trifling  variation;  giving  the  general  effect  of  an  almost  end- 
less repetition,  but  intended  merely  to  secure  at  least  one 
absolutely  truthful  and  sufficient  statement  of  a  claim,  the 
facts  of  which  could  not  be  exactly  known  until  the  witnesses 
had  testified.  The  same  reasons  also  led  to  an  increasing 
number  and  variety  of  defenses.  The  rules  of  pleading  be- 
came sharper  and  more  technical,  until  it  seemed  as  if  they 
hindered  more  than  they  helped  in  the  furtherance  of  justice. 

§  401.  Equity  pleading.^ — At  the  same  time,  in  Eng- 
land, another  system  of  pleading  was  growing  up,  in  another 
court,  and  along  different  lines,  helped  on  by  the  work  of 
other  bright  and  able  men.  Its  distinctive  features  took  their 
shape  from  the  kind  of  facts  with  which  it  dealt,  as  well  as 
from  the  nature  of  the  court  which  tried  them,  and  the  mode 
of  proof.  A  judge  instead  of  a  jury  determined  the  facts, 
which  usually  were  more  obscure  and  complicated  than  those 
submitted  to  a  jury.  The  method  of  proof  was  by  deposition, 
so  that  the  judge  did  not  see  the  faces  of  the  witnesses  whose 
truthfulness  he  was  called  on  to  consider,  but  only  read  their 
stories,  colored  it  might  be,  by  the  more  scholarly  language 
of  the  lawyers  who  wrote  them  out,  in  the  days  before  short- 
hand had  been  invented. 

In  this  system  there  was  no  such  aim,  as  in  the  other, 
to  reduce  the  points  of  contention  to  a  narrow  compass,  so 
that  the  truth  or  falsehood  might  be  decided  by  a  body  of 
twelve  men,  who  would  be  in  haste  to  get  away.  The  judge 
who  had  the  case  before  him  all  on  paper  was  in  no  such 
haste,  and  the  complexity  of  the  facts  might  not  permit  it. 
Thei^e  was,  therefore,  no  such  motive  for  the  pleader  to  state 
in  his  pleadings  only  so  much  as  was  necessary  to  support 


3See  also  chapters  IX  and  XIX 
for  further  discussions  of  this 
subject. 
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his  claim,  nor  for  him  to  east  the  burden  of  further  allega- 
tion upon  the  other  side ;  but,  since  neither  party  could  prove 
what  he  had  not  alleged,  there  was  every  motive  to  omit 
nothing  which  possibly  might  legally  be  proved.  Although 
in  ancient  times  the  same  alternating  method  of  pleading  had 
been  in  use,  a  change  came  over  it  more  than  two  hundred 
years  ago,  because  it  was  found  that  all  attempts  to  carry 
the  pleadings  further  than  the  first  two  contradictory  state- 
ments of  each  party's  claims,  resulted  in  great  confusion. 
That  change  consisted  in  requiring  each  party  to  put  into  the 
one  statement  of  his  claim  all  the  facts  which  he  would 
bring  before  the  court;  so  that  the  pleadings  numbered,  in 
the  other  system,  third,  fifth,  seventh,  etc.,  were  all  incorpo- 
rated into  the  first ;  while  the  fourth,  sixth,  etc.,  were  included 
in  the  second.  If  the  second  pleading  showed  the  plaintiff 
that  he  had  omitted  something  needful,  he  could  put  it  in  by 
an  amendment,  and  so  on.  The  substance,  but  not  the  order, 
of  the  other  system  of  pleading  was  preserved ;  but  the  sharply 
defined  character  of  an  issue  of  fact  had  no  place. 

§  402.  Pleading  in  the  United  States. — When  English 
jurisprudence  gained  a  foothold  in  America,  and  judges  here 
began  to  apply  to  new  conditions  the  legal  principles  grown 
up  in  the  older  country,  these  two  systems  of  pleading  and 
procedure  had  become  thoroughly  established,  each  system 
distinct  and  separate  from  the  other.  In  England  they  had 
been  administered  in  separate  courts,  held  by  their  own 
judges,  attended  largely  by  different  groups  of  lawyers,  whose 
lifelong  studies  had  made  the  two  dissimilar  methods  per- 
fectly familiar,  each  to  its  own  followers.  In  America,  how- 
ever, while  the  existence  of  these  two  distinct  systems,  known 
as  Common  Law  and  Equity,  was  generally  recognized  and 
adopted,  the  administration  of  both  systems  was  often  com- 
mitted to  the  same  body  of  judges ;  and  sometimes  even  when 
the  English  or  double  method  of  administration  had  been 
begim,  it  was  afterwards  abandoned  for  the  other.  With 
these  two  systems  constantly  in  use  by  the  same  judges  and 
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the  same  lawyers,  it  could  hardly  otherwise  occur  than  that 
their  distinctive  features  should  become  somewhat  blended. 

The  manner  and  extent  of  this  blending  has  varied 
greatly  in  the  different  American  jurisdictions.  In  more  than 
half  of  the  United  States,  probably,  the  two  systems  are  now 
so  far  combined  that  they  are  administered  in  the  same  courts, 
follow  the  same  procedure,  may  be  joined  in  the  same  lawsuit, 
and  are  considered  as  but  two  parts  of  one  whole;  while  the 
method  of  pleading  is  modelled  mainly  after  the  equity  system 
rather  than  after  that  of  the  common  law.  In  those  states 
the  alternating  method,  here  described,  is  practically  un- 
known. The  old  English  idea  was  that  each  "count,"  in  the 
statement  of  a  party's  claim,  should  be  so  drawn  that  it  might 
be  proven  true  in  every  essential  detail;  and  that  if  there 
were  any  doubt  about  the  truth,  the  same  story  should  be 
retold  in  varied  repetition  until  every  probable  variation  had 
been  provided  for.  The  modern  American,  and  present  Eng- 
lish, idea  is  that  there  can  be  but  one  truthful  statement  of 
a  single  cause  of  action ;  and  that,  if  there  be  doubt  as  to  the 
details  of  such  a  statement,  it  is  best  to  permit  the  parties 
to  amend,  even  after  judgment,*  unless  it  appears  that  such 
an  amendment  will  work  injustice  to  the  other  side. 

§  403.  Pleading  in  Vermont. — Without  inquiring  further 
what  other  states  have  done,  in  Vermont  the  two  systems 
of  procedure  have  been  blended  in  principle  rather  than  in 
form.  We  still  maintain  separate  courts  for  the  administra- 
tion of  common  law  and  equity,  but  they  are  held  in  the  same 
court  houses,  and  practically  by  the  same  men.  The  two  forms 
of  action  or  defense  may  not  be  joined  in  the  same  lawsuit, 
nor  can  one  be  turned  into  the  other  after  it  has  been  started ; 
but  in  proper  instances  the  written  testimony  of  witnesses 
may  be  used  in  common  law  actions,  and  equity  causes  are 
now  generally  tried  on  oral  testimony.  In  common  law  plead- 
ing a  form  of  answer,  resembling  the  equity  method,  has  been 


*Chaffee  v.  Eailroad,  71  Vt.  384;  Poole    v.    MassachusettB,    ete.j 

Baker  v.  Sherman,   73  Vt.  26;  75  Vt.  85. 
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in  extensive  use  for  more  than  one  hundred  years ;  while  plead- 
ings in  the  court  of  chancery  have  been  greatly  shorn  of  their 
time-honored  verboseness,  and  approach  the  ancient  sim- 
plicity of  the  common  law. 

§  404.  Names  and  nature  of  pleadings. — Aside  from  the 
general  names  of  traverse,  denial,  confession  and  avoidance, 
which  describe  the  purpose  rather  than  the  position  of  a 
pleading,  the  different  members  of  the  alternating  series  be- 
fore referred  to  have  distinctive  names,  which  indicate  their 
order  and  position  in  that  series. 

In  present  day  common  law  practice  in  Vermont,  the  first 
member  of  that  series  is  called  the  declaration.^  In  various 
proceedings  not  derived  from  the  common  law,  the  correspond- 
ing pleading  is  called  the  petition,  complaint,  bill  of  complaint 
or  libel,  as  more  fully  stated  in  places  where  those  pleadings 
are  considered. 

The  entire  series,  as  it  has  come  down  from  the  ancient 
common  law,  is  this: 

(1)  The  declaration;  (2)  The  plea; 

(3)  Replication;  (4)  Rejoinder; 

(5)  Surrejoinder;  (6)  Rebutter; 

(7)  Surrebutter;  beyond  which  the  common  law  has  left 
no  specific  names.  The  odd  numbered  pleadings  are  those  of 
the  plaintiff;  the  even  numbered  those  of  the  defendant. 


'Originally  the  declaration  was 
not  considered  as  one  of  the 
pleadings,  but  as  an  explana- 
tion and  enlargement  of  the 
plaintiff's  writ.  That  being  an 
official  document,  composed  by 
some  one  disinterested  in  the 
litigation,  was  not  expected  to 
state  the  plaintiff's  claim  with 
such  accuracy,  force  or  certain- 
ty as  the  law  might  require;  so 
that  although  a  declaration 
could  not  extend  beyond  the 
writ,  and  must  conform  to  it, 
jet  the  precise  manner  of  stat- 
ing the  pertinent  facts  was  left 


to  the  plaintiff  and  his  counsel 
In  Vermont  every  writ  must 
contain  a  declaration,  P.  S. 
1415,  6266,  and  for  many  pur- 
poses the  two  are  considered  as 
composing  but  one  pleading, 
though  strictly  the  writ  is  an 
original  process,  and  the  decla- 
ration is  a  pleading. 
A  writ  without  a  declaration 
may  perhaps  be  fatally  defec- 
tive, and  afford  no  justification 
to  an  officer  in  arresting  the  de- 
fendant, or  in  attaching  his 
property  upon  such  writ.  See 
Aldrich  v.  Weeks,  62  Vt.  89. 
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§  405.  General  rules  of  pleading. — Certain  general  prin- 
ciples, which  tend  to  secure  order,  regularity,  certainty,'  suf- 
ficiency and  expedition,  apply  to  all  members  of  this  series, 
though  necessarily  affecting  some  in  a  different  way  from 
others.  Other  principles  can  apply  only  to  particular  plead- 
ings. 

A  common  law  pleading  must  consist  of  good  matter,  pre- 
sented in  the  right  form,  at  the  apt  time,  and  in  due  order. 
It  should  contain  merely  facts,'  not  law  nor  evidence;'  but 
in  certain  instances  conclusions  of  fact,  or  facts  implied  in 
law,  are  proper  to  be  pleaded.' 


oLegal  certainty,  as  asserted  by 
Coke  and  succeeding  writers,  is 
of  three  degrees;  (1)  certainty 
to  a  common  intent;  (2)  to  a 
certain  intent  in  general;  and 
(3)  to  a  certain  intent  in  every 
particular.  While  this  language 
has  often  been  called  obscure, 
unintelligible  and  over  refined, 
the  rules  of  construction  do 
vary  somewhat  as  to  the  full- 
ness and  particularity  with 
which  facts  must  be  alleged  in 
different  sorts  of  pleadings. 
The  antonym  of  Certainty  is 
Uncertainty,  which  is  further 
considered  under  its  branches 
of  Ambiguity,  Alternative  and 
Hypothetical  Pleading,  etc. 
While  in  personal  actions,  the 
true  and  correct  day  on  which 
any  material  fact  took  place 
seldom  need  be  alleged  in  plead- 
ing, unless  it  is  a,  thing  to  be 
proved  by  documentary  evi- 
dence, yet  every  pleading  must 
allege  with  legal  certainty  the 
year,  month  and  day  when 
every  traversable  fact  oc- 
curred. Such  words  as  "on  or 
about, "  in  a  common  law 
pleading  are  improper,  and  may 
render  the  pleading  bad  on  de- 
murrer or  sometimes  on  motion 
in   arrest. 

Cole    V.    Babcock,    78    Me.    41; 
State    V.    Baker,    34    Me.    52; 


Piatt  V.  Jones,  59  Me.  332;  Gor- 
don V.  Publishing  Co.,  81  Vt. 
237  (843).  See  also  Chap.  VII, 
J  77,  note  6;  Chap  Vin,  §  121, 
notes  48,  49,  50;  $  123,  note  55. 

^Herring  v.  Selding,  2  Aik.  12; 
Peck  V.  Hibbard,  26  Vt.  698; 
McLeod  V.  E.  E.,  5i8  Vt.  727; 
Walker  v.  Maxwell,  1  Mass. 
104;  Hemstead  v.  Eeed,  6  Conn. 
480;  Dannese  v.  Hale,  91  TJ.  S. 
13;  Monroe  v.  Douglas,  5  N.  T. 
451;  Boots  V.  Meriweather,  8 
Bush  397;  Greenwade  v.  Green- 
wade,  3  Dana  495;  Jones  v. 
Bank,  8  B.  Monroe.  122;  Col- 
lett  V.  Keith,  2  East  360; 
Holmes  v.  Broughton,  10  Wend. 
75;  Jennes  v.  Simpson,  81  Vt. 
109  (111);  Currier  v.  King,  81 
Vt.  285. 

sEvidenee  is  never  to  be  pleaded, 
but  one  should  allege  in  plead- 
ing the  facts  which  the  evi- 
dence tends  to  prove.  Then  if 
the  facts  are  traversed,  the  evi- 
dence may  be  given  to  the  jury, 
not  to  the  court,  in  support  of 
the   allegation. 

Dowman's  case,  9  Coke  9b; 
Kimball  v.  Eailroad,  55  Vt.  95; 
Boyden  v.  Pitchburg,  &c.,  70 
Vt.  125. 

oSee  Kimball  v.  Eailroad,  55  Vt. 
95;  HuBSey  v.  Jacob,  1  Lord 
Eaym.  87;  Warner  v.  Wains- 
ford,   Hobart,   127;   Sarsfield  v. 
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Material  facts  in  pleading  must  be  stated  in  positive  and 
direct  terms,  not  by  inference  or  argument. 

"While  matters  of  mere  inducement  in  a  declaration  may 
be  stated  by  way  of  recital,  the  gist  of  the  cause  of  action 
must  be  averred  directly. 

A  pleading,  either  of  action  or  defense,  usually  consists 
of  four  parts:  (1)  the  inducement;  (2)  the  gist;  (3)  the  ag- 
gravation; and  (4)  the  prayer,  or  demand  of  judgment. 

Matters  of  which  the  court  will  take  judicial  notice  need 
not  be  alleged  in  pleading.  Such  are  (1)  matters  purely  of 
law,  arising  from  facts  well  pleaded,  (2)  matters  of  evidence, 
so  plain  that  the  court  does  not  require  proof;  (3)  matters 
of  evidence  which  merely  tend  to  prove  matters  of  fact  that 
are  properly  alleged. 

At  common  law  certain  established  and  time  honored 
forms  were  deemed  essential  to  good  pleading,  and  any  sub- 
stantial variation  from  them  was  considered  a  fault,  which 
if  properly  attacked  might  invalidate  the  pleading. 

§  406.  Faults  in  pleading. — There  are  certain  defects  in 
pleading,  or  faults  which,  when  attacked  by  the  opposing 
pleader  in  the  proper  manner,  may  prove  legally  fatal  to  the 
pleading  in  which  they  occur.  Some  of  these  faults  may 
exist  in  any  pleading  of  the  alternating  series;  others,  by 
reason  of  their  nature,  can  occur  only  at  certain  special  places. 

The  principal  faults  or  defects  in  pleading  are:  Alterna- 
tive pleading,  Ambiguity,  Argumentativeness,  Departure,  Du- 
plicity, Hypothetical  pleading,  Immateriality,  Misjoinder,  Re- 
pugnancy, Surplusage,  Uncertainty. 

The  proper  mode  of  attacking  faults  in  pleading  depends 
on  the  nature  of  the  fault. 

Among  these  modes  the  most  important  are:  (1)  A  sug- 
gestion to  the  court  that  it  act  of  its  own  motion.     (2)   A 

Witherly;  2  Ventr.  293;  James  v.  Hinchcliffe,  4  B.   &  C.   457; 

V.  Fowks,  13  Mod.  101;  Hallitt  Maggs   v.    Ames,   4   Bing.   470; 

V.  Birt,  13  Mod.  121;  Paramour  Baker   v.    Sherman,    75   Vt.    88 

V.  Johnson,   12  Mod.  376;  Carr  (91-2). 
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motion  to  strike  out  the  defective  pleading.  (3)  A  motion 
to  dismiss  the  action,  writ  or  appeal.  (4)  A  special  demurrer. 
(5)  A  general  demurrer.  (6)  An  objection  to  evidence  at  the 
trial.     (7)   A  motion  in  arrest  of  judgment. 

Some  faults  or  defects  in  pleading  are  so  slight  and  tech- 
nical that  they  are  cured  or  aided,  if  the  adversary  pleads 
over,  without  attacking  them  at  the  proper  stage  and  in  the 
proper  manner.  Others  are  of  such  serious  nature  that  they 
are  fatal  to  the  party's  cause,  whenever  and  however  they 
are  discovered  by  the  court. 

Faults  in  pleading,  which  do  not  affect  the  gist  of  the 
action  or  defense,  are  aided  or  cured  by  a  favorable  verdict. 

The  "gist"  of  an  action  or  defense  is  matter  of  fact  so 
essentially  necessary  to  recovery  that,  if  not  proved  on  trial, 
a  verdict  cannot  be  had ;  and,  therefore,  if  such  matters  be  not 
stated  in  pleading  at  all,  the  verdict  does  not  cure  the  fault; 
but  if  they  do  appear  by  a  fair  and  reasonable  intendment, 
though  not  stated  in  express  terms,  the  fault  will  be  cured  by 
verdict. 

The  general  rule  being  that  all  matters  of  mere  form 
must  be  attacked,  if  at  all,  by  a  dilatory  motion  or  plea,  or 
by  special  demurrer,  it  is  easy  to  waive  such  faults.  In  mod- 
ern practice  the  statute  relative  to  amendments,^"  and  in 
Vermont  the  provisions  for  special  notices  and  general  de- 
nials^^  have  made  such  technical  faults  of  secondary  interest; 
though  a  general  following  of  established  precedents  is  wise, 
since  it  holds  the  pleader  more  closely  to  his  subject  and 
tends  to  keep  him  from  falling  into  the  usual  faults  of  plead- 
ing. 

§  407.  Alternative  pleading. — This  is  but  another  name 
for  faults  elsewhere  mentioned. ^^  Pleading  should  not  be  in 
the  disjunctive,^'  unless  the  words  are  simply  explanatory  of 
the  same  act,  and  do  not  describe  different  acts. 


loSee  P.  S.  Sees.  34,  1497,  1498.  i^Thus,     a     criminal     accusation, 

"See  P.  S.  Sees.  1499,  150Os  which      in      the      same     count 

i2Such    as    duplicity    and    uncer-  charges  two  such  distinct  acts 

tainty.  as    "wrote    or    caused    to    be 
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§  408.  Ambiguity  in  pleading. — A  pleading  is  defective 
if  it  is  ambiguous,  or  not  so  worded  as  to  be  easily  understood 
according  to  a  reasonable  construction.  The  rule  of  certainty 
in  legal  documents,  especially  in  pleadings,  demands  that  all 
statements  should  be  precise  and  definite,  to  that  degree  of  cer- 
tainty required  in  the  particular  kind  of  pleading.  Words 
and  combinations  of  words,'^^*  which  may  mean  one  thing  or 
some  other  thing,  according  to  the  view  point  of  the  reader, 
should  not  be  used. 


§  409.  Argumentativeness. — The  common  law  insisted 
upon  positiveness  and  directness  in  allegation.  If  a  thing 
was  so,  the  pleader  must  say  so  absolutely,  instead  of  merely 
saying  that  something  else  was  true ;  although  the  truth  of  the 


written,"  is  bad  not  only  for 
duplicity  but  for  uncertainty 
as  to  what  is  charged. 
King  V.  Stoeker,  5  Mod.  137; 
King  V.  Brereton,  8  Mod.  328 
(330);  State  v.  Pratt,  54  Vt. 
484;  State  v.  Haven,  59  Vt. 
399;  State  v.  Labounty,  63  Vt. 
374. 
i-*One  of  the  notable  instances  of 
ambiguity  in  pleading  is  that 
known  to  ancient  pleaders  as 
the  negative  pregnant;  a  de- 
fect so  technical  that  it  needs 
a  sharp  eye  and  a  keen  discrim- 
ination to  discover  it  when  it 
exists. 

It  consists  in  denying  by  a  sin- 
gle traverse,  two  averments  of 
the  preceding  pleading,  in  lan- 
guage such  that  it  may  be  con- 
strued to  deny  both,  or  to  ad- 
mit one  and  deny  the  other,  ac- 
cording to  the  view  of  the 
reader.  It  is  a  form  of  nega- 
tive which  does  not  absolutely 
deny,  but  admits  the  possible 
existence  of  an  affirmative;  and 
in  pleading  it  is  bad  on  special 
demurrer. 
Thus,  in  an  action  of  trespass 


de  bonis,  defendant  pleaded 
that  through  a  deputy  sheriff  he 
attached  plaintiff's  goods  by 
virtue  of  a  writ  against  plain- 
tiff in  his  favor,  conceded  to  be 
regular  and  legal. 
Plaintiff's  replication:  "that 
said  defendant  did  not  attach 
said  goods  by  virtue  of  said 
writ,"  might  mean  that  he  did 
not  attach  them  at  all;  or  that 
he  did  attach  them,  but  not  by 
virtue  of  that  writ.  Hence  the 
replication  was  ambiguous  and 
defective. 

Briggs  V.  Mason,  31  Vt.  433. 
A    "negative   pregnant"   is   a 
negative   assertion   which    con- 
tains   an    implied    or    possible 
afSrmative;  while  an  "affirma- 
tive   pregnant"    is    one   which 
contains  an  implied  negative. 
An  instance  of  the  latter  would 
be  a  replication  "that  the  action 
did  accrue  within  ten  years," 
in  reply  to  a  plea  of  the  statute 
of  limitations  of  six  years. 
Ambiguity  as  to  form  of  action 
is  cured  by  verdict. 
Lawson  v.  Crane,  83  Vt.  115. 
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fact  alleged  would  prove  the  material  averment  by  an  irre- 
sistible deduetion.^^ 


§  410.  Departure^*  in  pleading. — A  departure  occurs 
when  a  pleader  files  a  pleading  inconsistent  with  the  claim  or 
position  he  had  previously  taken,  in  the  scheme  of  pleading 
by  which  he  has  begun  to  present  his  case  to  the  court. 

It  cannot  occur  in  any  pleading  before  the  replication, 
and  is  most  common  in  the  rejoinder.  It  is  fatal  on  general 
demurrer,  though  not  in  arrest  of  judgment.^' 


isWhile  argumentativeness,  or 
stating  facts  merely  by  infer- 
ence from  the  alleigatioq  of 
other  facts,  is  a  bad  fault  in 
pleading,  yet  circumstances 
and  details,  necessarily  or  nat- 
urally implied  in  the  statement 
of  facts  so  made,  need  not  be 
distinctly  stated,  when  they 
already  sufficiently  appear. 

I'Thus,  in  actions  upon  sealed 
instruments,  which  were  quite 
common  in  past  ages,  the  de- 
fendant would  often  plead  a 
general  performance,  having 
the  right,  as  the  law  then  was, 
to  only  one  defence.  Then 
plaintiff  would  set  forth  some 
particular  instance  in  which  de- 
fendant had  not  performed  his 
obligation.  The  defendant- 
might  then  attempt  to  set  up 
some  excuse  for  such  non-per- 
formance. But  the  court  would 
judicially  say:  "No;  you  have 
alleged  a  performance  and 
must  prove  that.  Instead,  you 
seek  to  show  an  excuse.  That 
is  a  departure,  and  your  plea 
is  bad,"  Co.  Litt.  304  (a).  At 
the  present  day  this  would  re- 
sult merely  in  driving  the  par- 
ty to  an  amendment,  possibly 
upon  terms,  so  that  such  nice- 
ties in  pleading  are  seldom 
brought  to  light. 
Hickman  v.  "Walker,  Willes  27; 
Houghton    V.    Jewett,   8   Tyler, 


183;  Gailer  v.  Grinnell,  3  Aik. 
349;  Farmers  &c.  Bk.  v.  Flint, 
17  Vt.  508;  Walbridge  v.  Har- 
roon,  18  Vt.  448;  Stoughton  v. 
Mott,  25  Vt.  668;  Watson  v. 
Joslyn,  29,  Vt.  455;  Hurlburt 
V.  Goodsill,  30  Vt.  146;  Joslyn 
V.  Taylor,  33  Vt.  470;  Carpen- 
ter V.  McClure,  38  Vt.  375,  and 
40  Vt.  108;  Fletcher  v.  Munroe, 
61  Vt.  406;  Webster  v.  State 
&c.  Co.,  81  Vt.  75;  Cushman  &c 
Co.  V.  Boston  &c.  Co.,  82  Vt. 
390. 

All  pleadings  must  be  consis- 
tent, so  far  as  each  party  is 
concerned.  The  common  law 
rules,  as  to  what  amounted  to  a 
departure,  were  far  more  tech- 
nical than  those  of  to-day;  but 
their  useful  effect  was  to  make 
the  parties  set  forth  the  claims 
and  defenses  of  their  pleadings 
with  truth  and  accuracy. 
I'Eichards  v.  Hodges,  2  Sannd. 
84  d,  N.  1;  Munro  v.  Allaire,  2 
Oaines  320;  Spencer  v.  South- 
wick,  10  Johns.  259;  Sterns  v. 
Paterson,  14  Johns.  132;  An- 
drus  V.  Waring,  20  Johns.  160; 
Keay  v.  Goodwin,  16  Mass.  1. 
If  in  reply  to  a  plea  setting 
forth  a  defense  that  apparent- 
ly bars  a  right  of  recovery 
which  once  existed,  the  plain- 
tiff alleges  new  matter  which 
tends  to  show  that  such  defense 
had  an  effect  more  limited  than 
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§  411.  Duplicity  in  pleading. — ^Duplicity  occurs  when  a 
pleader  tries  to  crowd  two  distinct  claims  or  defenses  into 
the  space  provided  for  only  one. 

It  is  an  element  of  good  pleading  that  each  separate  cause 
of  action,  charge  of  crime,  special  defense,  or  matter  in  avoid- 
ance should  be  alleged  in  a  separate  count,  plea,  or  other 
pleading.  Duplicity  occurs  through  ignorance  or  carelessness 
rather  t^ian  by  intention;  the  pleader  usually  alleging  two  or 
more  demands  or  defenses  while  thinking  that  he  is  alleging 
only  one. 

In  a  declaration,  duplicity  is  apt  to  arise  when  the  plain- 
tiff has  two  or  more  grounds  or  reasons  for  charging  the  de- 
fendant with  liability  for  the  same  wrong.^* 

In  a  special  plea  in  bar,  duplicity  often  arises  when  the 
defendant  tries  to  justify  under  more  than  a  single  right  or 
title." 


was  apparent  on  its  face,  it  is 
no  departure  from  his  declara- 
tion. 

Wineh  v.  Keeley,  1  T.  E.  618; 
Strong  V.  Strong,  2  Aik.  373; 
Day  V.  Abbott,  15  Vt.  632; 
Timan  v.  Leland,  6  Hill  237; 
Carpenter  v.  MeClnre,  38  Vt. 
275;  Long  v.  Jackson,  3  Wils, 
8;  Hallett  v.  Slidell,  11  Johns. 
56;  Fowler  v.  Macomb,  3  Root 
388;  Brock  v.  Blanchard,  32 
N.  H.,  303;  Cushman  &c.  Co.  v. 
Boston  &o.  Co.,  82  Vt.  390. 
isThus,  a  servant  injured  through 
a  defect  in  his  master's  ma< 
chinery,  may  claim  liability  be- 
cause of  a  failure  to  inspect,  a 
failure  to  employ  competent 
fellow  servants,  a  failure  to 
comply  with  some  statute,  etc., 
anv  one  of  which  might  sustain 
a  recovery,  if  properly  alleged 
in  a  count  bv  itself. 
See  Hart  v.  Longfield,  7  Mod. 
148;  Cornwallis  v.  Savery,  3 
Burr.  773;  Boardman  v.  Creigh- 
ton,  93  Me.  17;  McGraw  v.  Pa- 
per Co.,  97  Me.  343;  Ferguson 
V.  Shoemakers,  Me.  ; 


79  Atl.  469  (470);  Laporte  v. 
Cook,  30  R.  I.  361. 
In  an  action  for  bringing  a 
malicious  action  of  trover,  a 
count  in  the  declaration  is  not 
double  though  it  alleges  the  re- 
covery of  a  fraudulent  judg- 
ment against  the  present  plain- 
tiff which  was  afterwards  set 
aside,  in  further  proceedings; 
since  the  fraud  in  taking  judg- 
ment is  not  declared  on  as  a 
cause  of  action,  but  only  as 
part  of  the  history  of  the  ac- 
tion and  to  repel  any  inference 
of  a  probable  cause  in  bringing 
suit. 

Matters,  however  multifarious, 
do  not  make  a  pleading  double 
if,  when  all  taken  togfether, 
they  constitute  but  one  claim 
or  cause  of  action. 
King  V.  Bstabrooks,  77  Vt.  371. 
i»Thus,  to  a  declaration  for  an 
assault,  the  defendant  perhaps 
might  justify  under  legal  pro- 
cess, or  under  a  claim  of  self- 
defense,  or  in  defense  of  prop- 
erty in  danger;  any  one  at 
which,  but  no  more  than  one  in 
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The  remedy  for  duplicity  depends  upon  its  nature  and 
position.'"' 


§  412.  Hypothetical  pleading. — One  form  of  the  fault  of 
Uncertp-inty  consists  in  stating  a  fact  hypothetically,  as  by 
using  the  word  "if,"  in  answering  the  adverse  allegations.^^ 


the  same  plea,  might  bar  re- 
covery. , 

A  pleading  is  bad  for  duplicity 
which  first  denies  the  preced- 
ing allegations  and  then  sets 
up  new  matter  in  avoidance. 
Downer  v.  Powell,  26  Vt.  397; 
Luce  V.  Hoisington,  55  Vt.  341; 
Durkee  v.  Goodnough,  65  Vt. 
257;  Belknap  v.  Billings,  76  Vt. 
54  (55);  Russell  v.  Rogers,  15 
Wend.  351. 

But  a  plea  which  alleges  the 
payment  and  receipt  of  a  cer- 
tain sum  in  satisfaction  and 
discharge  of  the  claim  set  up  in 
the  declaration,  is  not  bad  for 
duplicity.  Th«  payment  and 
satisfaction  are  merely  induce- 
ments to  the  defense  of  a  dis- 
charge, or  release,  and  the 
whole  makes  up  but  a  single 
defense. 

Robinson  v.  Raley,  1  Burr.  316; 
Raymond  v.  Sturges,  33  Conn. 
146;  Torrey  v.  Field,  10  Vt.  353 
(412) ;  Robinson  v.  St.  Johns- 
bury  Ry.,  80  Vt.  129. 
A  single  plea  containing  the 
general  issue  as  to  a  part  of  the 
alleged  trespasses,  and  of  spe- 
cial matter  as  to  the  rest,  is 
not  bad  for  duplicity,  but  a  de- 
fendant cannot  plead  the  gen- 
eral issue  as  to  all  the  tres- 
passes in  the  declaration  and 
then  plead  it  again  as  to  a  part. 
Lee  V.  Pollensby,  83  Vt.  35. 
soDuplicity  in  a  declaration  is  bad 
only  on  special  demurrer. 
Onion  v.  Clark,  18  Vt.  363; 
Lewis  V.  Crane,  78  Vt.  216 
(220)  ;  Ferguson  v.  Shoemakers, 

Me. -;  Dubois  v.  Roby, 

84  Vt.  465. 


When  a  plea  is  double,  con- 
taining two  distinct  defenses  in 
the  same  plea,  the  plaintiff  may 
demur  for  duplicity,  or  may 
plead  over,  and  answer  both  de- 
fenses. In  so  doing  he  may 
traverse  one  and  confess  and 
avoid  the  other, 
Webster  v.  State  Mut.  Ins.  Co., 
SI  Vt.  75. 

If  a  defendant  pleads  a  special 
plea  and  also  the  general  issue 
with  notice  to  the  same  declara- 
tion, the  plaintiff's  proper  rem- 
edy is  to  move  to  strike  the 
plea  from  the  files,  and  the 
court  will  act  of  its  own  motion. 
Powers  V.  Rutland  R.  R.  Co., 
83  Vt.  415. 
2iA  fundamental  rule  is  that,  in 
answering  a  preceding  plead- 
ing, the  pleader  ordinarily 
must  either  deny  or  avoid;  and 
if  he  avoids  he  must  first  con- 
fess. It  follows  therefore 
that  a  denial  and  an  avoidance 
cannot  co-exist  in  the  same 
pleading.  If  both  are  placed 
there,  the  court  of  its  own  mo- 
tion will  strike  it  out;  while 
the  confession  need  only  be 
colorable,  it  cannot  partake  of 
the  nature  of  a  denial.  Hence 
such  an  allegation  as  "that  if 
the  defendant  assaulted  the 
plaintiff  he  was  then  acting  in 
self-defense ' '  is  intolerably 
bad  pleading.  He  should  plead 
the  general  issue,  denying  that 
he  was  guilty  of  any  assault, 
and  then  in  a  separate  plea, 
confess  such  acts  as  he  thinks 
the  plaintiff  may  prove;  and 
justify  them  if  he  can,  as  done 
in   self   defence. 
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§  413.  Immateriality  in  pleading. — ^Averments  in  plead- 
ing may  be  divided  into  material,  immaterial  and  impertinent. 
The  first  must  be  alleged  and  proved;  the  second  need  not  be 
proved,  unless  alleged  in  such  close  connection  with  material 
averments  that  they  cannot  be  separated ;  while  the  third  need 
not  be  alleged,  nor  proved  even  if  they  are.  The  last  are 
called  "Surplusage." 


§  414.  Issue  in  pleading. — An  issue  consists  of  an  af- 
firmative and  a  negative,  concerning  a  single,  certain  and  ma- 
terial point  in  pleading;  a  material  statement  affirmed  by  one 
side  and  denied  by  the  other.^^ 

Usually  the  affirmative  precedes  and  the  negative  follows ; 
but  the  order  is  sometimes  reversed. 

Two  affirmatives^^  or  two  negatives^*  do  not  join  an  issue 
in  pleading. 

An  issue  may  be  general  or  special. 

The  general  issue  is  a  pleading  which  denies  the  whole 
cause  of  action  alleged  in  the  plaintiff's  declaration,  or  in  the 
particular  count.  A  general  denial  is  one  which  disputes  the 
truth  of  each  and  every  allegation  in  the  previous  pleading. 

The  general  issue  is  appropriate  to  a  common  law  decla- 
ration. A  general  denial  may  be  appropriate  to  a  petition, 
libel,  complaint,  etc. 

Irregular  issues  in  pleading  may  be  immaterial  or  infor- 
mal. Instances  of  the  former  are  special  denials  or  traverses 
of  immaterial  averments;  or  denials  of  what  has  not  been 
alleged ;  as  of  matters  simply  of  inducement,  or  of  mere  form. 


22Co.,  Litt.  126a. 

23Two  affirmatives  do  not  make 
a  good  issue  in  pleading,  since 
a  traverse  by  means  of  a  sec- 
ond affirmative,  in-stead  of  by 
a  direct  denial,  is  argumenta- 
tive and  therefore  faulty. 
To  avoid  this  argumentative 
effect  the  pleader  should  state 
his  affirmative  matter  in  the 
■form  of  an  inducement;  and 
deny  the  affirmations  of  the  ad- 


versary by  means  of  an  abs- 
que hoc.  See  Chap.  XVII,  $  547, 
note  194. 
2*Two  negatives  do  not  make  a 
good  issue  in  pleading;  since 
the  second  must  controvert 
something  other  than  what  the 
adverse  party  has  denied,  and 
must  therefore  require  an  in- 
ference or  argument  to  make 
the  two  Btatements  exactly  op- 
posite. 
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Such  an  issue  settles  nothing  and  is  faulty  even  after  ver- 
dict.'"> 

An  informal  issue  is  one  raised  in  an  improper  manner; 
as  by  a  faulty  or  irregular  pleading.  The  fault  is  fatal  on 
special  demurrer. 

§  415.  Misjoinder  in  pleading. — This  may  be  (1)  of  par- 
ties, (2)  of  forms  of  action,  or  (3)  of  causes  of  action. 

The  remedies  for  these  defects  depend  upon  the  particu- 
lar fault  attacked,  its  nature  and  position.  These  are  too 
various  to  admit  of  full  consideration  in  this  volume."" 


§  416.  Repugnancy  in  pleading. — ^Repugnancy  is  the 
stating  of  inconsistent  allegations"'  in  the  same  count  or  simi- 
lar pleading.  It  should  be  attacked  by  a  demurrer,  general  or 
special,  according  to  whether  the  fault  is  of  substance  or 
of  mere  form. 


25Staple  V.  Heydon,  6  Mod.  1;  2 
Salk.   579. 

2«At  common  law,  if  too  many 
persons  are  made  defendants 
in  an  action  of  contract,  and 
the  objection  appears  on  the 
face  of  the  declaration,  any  de- 
fendant may  demur,  move  in 
arrest,  or  support  a  writ  of 
error. 

Cunningham  v.  Orange,  74  Vt. 
115. 

Under  the  Vt.  Statute,  P.  S. 
1530,  the  plaintiff  in  an  action 
of  contract  may  have  judgment 
against  such  of  several  defend- 
ants as  are  found  jointly  lia- 
ble, though  other  defendants 
may  not  be  liable.  This,  how- 
ever, does  not  apply  to  the 
case  of  a  demurrer  for  a  mis- 
joinder apparent  from  the  de- 
claration. 

Powers  v.  Thay«r,  30  Vt.  361; 
McKillop  V.  Burton,  83  Vt.  403. 
A  misjoinder  of  plaintiffs  not 
apparent  on  the  record  is 
ground  of  non-suit  on  the 
trial. 


Gowan  v.  Stevens,  83  Vt.  358. 
In  an  action  of  contract  the 
non-joinder  of  a  party  who 
should  be  a  defendant  is  mat- 
ter of  abatement  merely  and 
cannot  be  raised  under  the  gen- 
eral issue. 

Nash  V.  Skinner,  12  Vt.  219 
Ives  V.  Hnlett,  12  Vt.  314;  Mc 
Gregor  v.  Balch,  17  Vt.  563 
Hyde  v.  Lawrence,  49  Vt.  361 
Armour  v.  Ward,  78  Vt.  60 
(61). 

At       common      law      different 
counts    for    distinct    trespasses 
might   be    joined   in   the    same 
declaration,   including  trespass 
on  the  freehold  and  de  bonis. 
But   counts  in   trespass  and  in 
trover  could  not  be  so  joined. 
Bishop  V.  Baker,  19  Pick,  517; 
Cooper  V.  Bissell,  16  Johns.  146; 
Sawyer  v.  Childs,  83  Vt.  329. 
2'Inconsistent   allegations  may  be 
stated  in  separate  counts. 
Doyle  V.  Melendy,  85  Vt.  297. 
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§  417.  What  should  be  stated  in  a  declaration.— -E:!tcept 
when  the  form  is  prescribed  by  statute,  or  is  sanctioned  by 
established  usage,  a  declaration  should  consist  mainly  of  a 
concise  and  definite  statement  of  the  facts  required  to  make 
out  the  cause  of  action  sued  on.^'  If  it  contains  more  than 
one  count,  or  separate  statement  of  a  claim,  each  count  should 
be  complete  in  itself  and  able  to  stand  alone,  though  all  the 
others  should  be  adjudged  insufficient.^' 

All  pleadings  must  be  in  the  English  language;^*  but 
abbreviations  and  foreign  words  in  common  use,  or  sanctioned 
by  legal  usage,  are  treated  as  English  words;  the  sign  $, 
however,  and  the  surveyor's  marks  °  and  '  are  not  English 
words,  nor  permissible  in  pleading.^^ 

Words  in  a  declaration  are  to  be  understood  in  their 
ordinary  and  natural  sense,  rather  than  in  some  strained  or 
artificial  sense  that  would  give  them  a  less  effective  meaning; 
and  when  the  meaning  is  thus  expressed,  the  statement  is 
legally  sufficient. 

Averments  must  be  direct  and  positive,  leaving  no  sub- 
stantial matter  to  be  made  out  by  inference  or  argument; 
but  a  declaration  need  not  anticipate  and  deny  matters  which 
properly  should  be  alleged  in  pleading  by  the  other  side;'^ 
nor  should  any  pleading  state  matters  of  mere  evidence. 

Ordinarily  a  statement  of  the  true  date  of  an  event  or 
transaction  is  not  required,  if  some  exact  date  is  stated,  and 
that  date  is  such  as  to  show  a  subsisting  cause  of  action." 


28Whatever  is  a  necessary  ele- 
ment of  the  plaintiff's  cause  of 
action,  to  make  it  complete  and 
perfect,  must  be  averred  in  the 
declaration;  but  acts  which  are 
merely  steps  in  the  process  of 
enforcing  the  legal  remedy, 
need  not  be  so  averred,  though 
without  them  the  action  could 
not  be  maintained. 
Kent  V.  Lincoln,  32  Vt.  591; 
Doyan  v  School  Dist.,  35  Vt. 
520;  Matthie  v.  Barton,  40  Vt. 
286;  Storey  v.  Downey;  62  Vt. 


243    (246);   Bean   v.   Ayers,   67 

Me.   488;   Addison   v.   Eailway, 

48     Mich.     155;     Ferguson     v. 

Shoemakers,  Me.  ;  79 

Atl.  469  (470). 
29Holton   V.   Muzzy,   30   Vt.   365; 

Doyle  V.  Melendy,  85  Vt.  297. 
30P.  S.  Sec.  1223. 
31  State  V.  Hodgeden,  3  Vt.  481; 

Clark  V.  Stoughton,  18  Vt.  50; 

State  V.  Jericho,  40  Vt.  121. 
32Day    V.    Abbott,    15    Vt.     632; 

Kinsman  v.  Page,  22  Vt.  628. 
33See    Stevens    v.    Chamberlin,    1 
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All  material  traversable  facts  must  be  alleged  with  cer- 
tainty as  to  time  and  place;  that  is,  must  be  stated  to  have 
occurred  at  some  particular  time  and  place;  though  when  a 
fact  is  continuous  in  its  nature,  and  is  alleged  as  existing, 
it  is  taken  as  continuing  unless  the  contrary  is  averred.^* 

The  contents  of  a  written  instrument  should  be  set  forth 
by  way  of  recital,''  and  not  by  a  copy  of  the  document  itself. 

Whenever  an  action  is  founded  upon  a  record,  or  a  sealed 


Vt.  25;  Ladue  v.  Ladue,  16  Vt. 
189;  State  v.  O'Keefe,  41  Vt. 
691. 

Material  •  averments,  as  to 
■which  the  pleader  may  not  be 
sure,  are  often  made  by  way  of 
a  videlicet;  and  if  the  general 
allegation  is  direct  and  posi- 
tive, the  use  of  this  method 
does  not  detract  from  the  aver- 
ment of  the  part  so  specified. 
Thus:    "More    than    six   years 

hitherto,   to   wit,   on   the  

day  of , "  is  a  positive  alle- 
gation, though  the  date  may  be 
stated  wrong. 

At  common  law,  when  a  cause  of 
action  sued  on  arose  outside 
the  country  (England)  it  was 
necessary  to  "lay  the  action" 
in  some  English  county,  under 
a  videlicet,  thus  "at  Paris,  in 
the  Kingdom  of  Prance,  to  wit, 
at  Oxford  in  the  county  of 
Oxford."  This  was  for  the 
reason  that  the  jury  must  come 
from  the  county  where  the  ac- 
tion was  laid.  In  Vermont  the 
statute  regulates  the  place  of 
trial;  and  all  such  verbiage 
is  needless,  though  sometimes 
inserted,  probably  through 
copying  English  precedents. 
Mostyn  v.  Fabrigas,  Cowper, 
161  (170);  EobertB  v.  Harmage, 
Salk.  659;  Duyckink  v.  Ins.  Co. 
3  Zab.  (N.  J.  L.)  280;  Briggs 
V.  Bank,  5  Mass.  94;  Gay  v. 
Horner,  13  Pick.  535;  Massuc- 
co  V.  Tomassi,  80  Vt.  186  (195.) 
siKinsman  v.  Page,  23  Vt.  628. 


35A  writing  should  be  declared 
on  according  to  its  legal  efEect, 
and  not  be  referred  to,  nor 
copied  into  the  declaration.  It 
adds  nothing  to  the  other  al- 
legations and  is  treated  as 
surplusage. 

Estes  V.  Whipple,  12  Vt.  373; 
Coolidge  V.  Insurance  Co.,  67 
Vt.  14;  Dickerman  v.  Insurance 
Co.,  67  Vt.  99 ;  Saxe  v.  Burling- 
ton, 70  Vt.  449. 
The  common  law  rule  was  that 
written  instruments,  other  than 
libellous  writings,  when  alleged 
in  common  law  pleading,  should 
not  be  copied,  but  set  forth 
according  to  their  operation  or 
effect  in  law. 

Thursby  v.  Plant,  1  Saund.  235 
b.  n.  (9)  ;  Chester  v.  Willan,  2 
Saund.  97  b.  n  (2);  Barker  v. 
Lade,  4  Mod.  150;  Howell  v. 
Eiehards,  11  East  633;  Moore 
v.  Earl  of  Plymouth,  3  B.  & 
A.  66;  Stroud  v.  Lady  Gerrard, 
1  Salk.  8;  Pike  v.  Byn,  9  Barn. 
&  Cress,  909. 

But  it  has  sometimes  been  said 
that  this  common  law  rule  is 
properly  permissive  rather  than 
imperative.  It  was  a  harsh  and 
unscientific  rule  at  best,  and 
is  now  naturally  obsolete  in 
most  jurisdictions.  Even  at 
common  law  there  was  some 
authority  that  a  iwritten  in- 
strument might  be  copied  into 
a  pleading  and  its  legal  efEect 
referred  to  the  court. 
See  Whiteman  v.  King,  2  Hy 
Bl.  4  (11). 
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instrument,  in  distinction  from  such  document  being  a  mere 
matter  of  inducement,  or  of  evidence  on  the  trial,  the  declara- 
tion should  make  what  is  called  a  "profert"  of  such  docu- 
ment,'* by  stating  in  substance  that  the  original  instrument 
is  ready  to  be  shown  to  the  court.  If  the  instrument  has  been 
lost  or  destroyed,  it  should  be  so  stated. 

So,  too,  an  administrator,  or  other  representative  plain- 
tiff, must  make  profert  of  his  letters,  or  other  authority,  under 
which  he  claims  the  right  to  sue.'' 

A  law  of  another  State  must  be  alleged  in  pleading  as 
a  fact,  and  not  as  a  conclusion  of  law.  A  foreign  statute  law 
must  be  set  forth  in  its  exact  words,  so  far  as  material,  and 
a  principle  of  unwritten  law  substantially  in  the  words  of  the 
decisions  so  that  the  court  may  judge  of  the  effect  and  mean- 
ing of  the  foreign  law.'* 

Usually  a  declaration  begins  by  naming  the  form'"  of 
action,  as  "in  a  plea  of  debt." 


"If  the  adverse  party  would  avail 
himself  of  any  other  statement 
in  the  writing,  he  may  "crave 
oyer"  of  the  instrument  or 
record,  upon  which  the.  writing 
will  be  produced  by  the  party 
offering  it,  so  that  the  other 
party  may  include  verbatim  in 
his  pleading  such  further  parts 
of  it  as  he  deems  material,  and 
may  then  proceed  to  set  forth 
his  defense  thereto  either  of 
fact   or  law. 

Especially  upon  demurrer  it  is 
important  that  the  language  of 
the  writing  should  be  recited 
or  included  in  the  pleading  it- 
self; since  the  court  cannot 
consider  loose  papers,  forming 
no  part  of  the  formal  record,  in 
passing  upon  a  demurrer. 
Austin  V.  Dills,  1  Tyler,  308; 
Wright  V.  Brownell,  2  Vt.  117; 
Story  V.  Kimball,  6  Vt.  541; 
Lee  V.  Follensby,  80  Vt.  182. 

37Adams  v.  Campbell,  4  Vt.  447; 
For  forms  see  Chap.  XVII 
§4  464,  496. 


ssKinnier  v.  Kiunier,  45  N.  Y. 
535;  Herring  v.  Selding,  3  Aik. 
12;  Peck  v.  Hibbard,  26  Vt. 
698;  McLeod  v.  E.  E.,  58  Vt. 
737;  Morrisette  v.  E.  E.  Co., 
74  Vt.  233;  Jennes  v.  Simpson, 
81  Vt.  109  (113). 

38But  a  declaration  is  taken  to 
be  what  it  is  in  fact,  and  not 
what  the  pleader  improperly 
may  have  called  it;  so  that  if 
a  declaration  in  fact  be  in  debt, 
it  is  not  bad  as  a  pleading 
merely  because  erroneously  or 
inadvertently  called  "a  plea  of 
the  ease." 

Coggswell  V.  Baldwin,  15  Vt. 
404  (411);  Parker  v.  Burgess, 
64  Vt.  442;  Bellows  v.  Sowles, 
71  Vt.  214. 

Objections  to  the  form  of  ac- 
tion, or  to  the  declaration,  that 
it  should  have  been  special 
assumpsit,  instead  of  common 
counts,  must  be  made  on  the 
trial  or  they  are  waived.  Such 
objections  are  not  to  the  juris- 
diction, but  only  to  the  pleading 
and  procedure. 
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The  time  of  the  courts  has  been  extensively  occupied  in 
determining  how  far  mistakes  in  pleading  may  be  corrected, 
as  by  amendment;  how  far  they  are  cured,  as  by  time,  by 
verdict,  etc.,  and  how  far  they  are  fatal  at  different  stages 
of  the  litigation.  In  general,  any  amendment^**  may  be  made 
at  a  proper  time  which  does  not  change  the  parties  nor  the 
cause  of  action;  but  new  parties  may  be  added  and  unneces- 
sary parties  may  be  dropped  out,  when  permitted  by  the 
statutes;*^  obscurities  and  omissions  in  the  declaration  may 
sometimes  be  aided  by  a  plea  which  contains  a  direct  admis- 
sion ;*^  and  errors  or  omissions  which  do  not  include  the  gist, 
or  vital  averment,  of  a  cause  of  action,  but  are  mere  defective 
statements  of  title,  are  aided  by  a  verdict*'  in  favor  of  the 
plaintiff. 

At  common  law  and  by  the  present  law  of  Vermont,  the 
plaintiff  in  the  same  declaration  may  declare  in  several  counts 
for  the  same  thing;  and  also  in  distinct  counts  for  distinct 
things,  if  they  are  of  the  same  nature  and  properly  joined  in 
the  same  action.**     The  different    counts  for  the  same  cause 


Bickford  v.  Gibbs,  8  Cush.  154 
Hammond  v.  Wilder,  25  Vt.  342 
Bliss    V.    Allard,    49    Vt.    350 
Valiquette    v.    Clark    Bros.,    83 
Vt.  538. 
*oAny  amendment  may  be  made 
to  a  writ  or  declaration  which 
does    not    add    a   new    and   in- 
dependent party,  nor  introduce 
a  new  cause  of  action  or  sub- 
ject matter.     Whether  it  shall 
be  allowed  under    those  condi- 
tions is  a  matter  of  discretion 
for  the  court.    P.  S.  Sees.  1498, 
1531,  1532. 

Skinner  v.  Grant,  12  Vt.  45& 
Bowman  v.  Stowell,  21  Vt.  309 
Dana  v.  McClure,  39  Vt.  197 
Lewis  V.  Locke,  41  Vt.  11 
Hathaway  v.  Savin,  61  Vt.  608 
Walton  V.  Walton,  63  Vt.  513 
Daley  v.  Gates,  65  Vt.  591 
White  V.  White  69  Vt.  360 
Pollard  V.  Barrows,  77  Vt.  1 
Davis  V.  Eutland  B.  Co.,  82  Vt. 


24;    Downing    v.    Burnham,   84 
Vt.    153. 

*iP.  S.  1498,  1531,  1532. 

*2Wood  V.  Scott,  13  Vt.  42;  Saa- 
derson  v.  Hubbard,  14  Vt.  462; 
Hoyt   V.   Smith,   32   Vt.   304. 

<3Lineoln  v.  Blanchard,  17  Vt. 
464;  Brown  v.  Hitchcock,  28 
Vt.  452  (459);  Curtis  v.  Bur- 
dick,  48  Vt.  166. 
The  writ  and  declaration  in  our 
practice  are  so  blended  that 
except  in  favor  of  a  dilatory 
plea,  any  statement  in  the  body 
of  the  writ  may  be  taken  as  an 
averment  of  the  declaration. 
Church  V.  Westminster,  45  Vt. 
380;  Wright  v.  Burroughs,  61 
Vt.  390;  Westcott  v.  Railroad, 
61  Vt.  438;  Crockett  v.  Barre, 
66   Vt.   269. 

♦*These  two  kinds  of  duplicated 
Btatements  are  treated  some- 
what differently  as  to  verdict. 
See  H  400,  732. 
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of  action  are  simply  variations  in  statement  to  meet  possible 
uncertainties  which  the  evidence  may  present.  An  issue 
joined  on  a  count  of  this  sort  is  not  a  distinct  issue,  but  the 
same  as  that  joined  on  the  other  similar*^  counts. 


§  418.  Defenses  in  common  law  actions. — The  first  plead- 
ing of  fact  on  the  part  of  the  defendant,  as  already  stated,  is 
called  a  plea,  while  questions  of  law  may  be  raised  by  motions 
of  various  kinds,  and  by  demurrers. 

Pleas  are  divided  usually  into  three  classes;  pleas  to  the 
jurisdiction,  pleas  in  abatement,  and  pleas  in  bar.  Much 
learning  has  been  expended  upon  these  subjects  for  which  the 
enforced  limits  of  this  volume  can  afford  but  little  place. 

A  plea  to  the  jurisdiction  is  a  paper  which  sets  forth  facts 
tending  to  show  that  the  court,  in  which  the  plaintiff  has 
brought  his  action,  has  no  authority  to  hear  and  decide  the 
cause. 

The  jurisdiction  of  courts  is  over  the  subject  matter,  over 
the  process,  and  over  the  persons  of  the  parties.*"  If  the  court 
has  no  jurisdiction  whatever  of  the  subject  matter,  the  action 
will  be  dismissed  whenever  such  defect  is  brought  to  the 
attention  of  the  court,*'  without  much  regard  to  the  time  or 
manner;  but  if  the  court  lacks  jurisdiction  merely  because  of 
some  irregularity  or  defect  in  the  service  upon  the  defendant, 
it  is  a  matter  of  abatement  merely,  and  the  defect  must  be 
pleaded  at  the  earliest  opportunity,  usually  on  or  before  the 
return  day  of  the  writ,**  and  before  any  other  defence  is  made. 


*5Higham  v.  Eobett,  5  Bing.  N.  C. 
622;  Giles  V.  Groves,  12  A.  &  B. 
(N.  S.)  721;  Bullard  v.  Thorpe 
66  Vt.  599;  Parker  v.  Boston 
&  Maine  E.  E.  Co.,  84  Vt.  333. 

*«See  $  J  57,  60,  64,  92. 

*7Want  of  jurisdiction  by  the 
court  over  the  subject  matter 
of  the  litigation,  or  over  the 
process,  when  apparent  on  the 
record,  is  proper  ground  for 
arresting  proceedings  at  any 
stage,  before  or  after  judgment. 


Truitt   V.    People,    88   111.    518 
Justice    V.    State,    17    Ind.    56 
Beams   v.   State,    23   Ind.    Ill 
State  V.  Bonney,   34  Me.   223 
Eyan    v.     Com.    80     Va.     385 
Eobinson  v.  Mead,  7  Mass.  353, 
Barrows   v.    McGowan,    39    Vt 
238;   Cunningham  v.   Caldbeck, 
63  Vt.  91;  State  v.  Shappy,  79 
Vt.  306   (309). 
♦'Dilatory     pleas      and     motions 
must  be  pleaded  at  the  earUest 
opportunity,  and  not  later  than 
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A  plea  in  abatement  sets  up  some  irregularity  or  incom- 
pleteness about  bringing  the  action.  The  plaintiff  may  be 
under  disability  to  sue  ;*°  the  defendant  may  have  been  arrested 
when  privileged  from  arrest ;  the  service  may  have  been  defec- 
tive, though  not  void.  This  plea  must  be  in  writing  and  entered 
at  the  earliest  opportunity.  Matters  in  abatement  are  waived 
by  default,  or  non-appearance,  by  pleading  to  the  merits,  or 
by  delay."" 

A  plea  in  bar  usually  sets  forth  a  defence  on  the  merits, 
and  is  a  substantial  answer  to  the  charge  of  wrongdoing 
alleged  in  the  declaration.  Such  pleas  either  deny,  or  con- 
fess and  avoid,  the  plaintiff's  cause  of  action."' 


§  419.  Demurrers. — The  nature  of  a  demurrer  has  already 
been  explained."^  It  runs  through  the  entire  record,  and  fastens 
to  the  first  substantial  defect  in  the  series  of  pleadings,  so  that 
upon  it  judgment  should  be  given  against  the  party  who  is  first 
in  fault  as  a  pleader.^' 


the  time  allowed  for  filing  such 
pleadings  by  the  rules  of  court 
if  the  case  is  governed  thereby. 
Mack  V.  Lewis,  67  Vt.  383; 
Wade  V.  Wade,  81  Vt.  275 
(379). 

A  plea  to  the  jurisdiction  be- 
cause of  such  an  irregularity 
or  defect  must  be  made  by 
the  party  in  person,  since  ap- 
pearance by  an  attorney,  who 
is  an  officer  of  the  court,  is  a 
submission  to  the  court's 
authority. 
Kenney  v.  Howard  67  Vt.  375. 

*»But  a  plea  to  the  disability 
of  plaintiff  to  sue  under  Act 
1910,  No.  54;  P.  S.  §  5  774, 
776,  is  a  plea  in  bar  and  not 
in  abatement,  being  a  per- 
manent disability. 
1  Chitty  PI.  446;  Foundry  v. 
Spooner,  5  Vt.  93;  Library  v. 
Hooker,  84  Vt.  530. 

soHammond  v.  Wilder,  25  Vt.  342 
(349.) 
Going  to  trial  on  the  truth  of  a 


plea  in  abatement  is  a  waiver 
of  all  subsequent  defenses;  and 
judgment  for  the  plaintiff  on 
such  an  issue  carries  with  it 
damages  and  costs  of  the  ac- 
tion. 

t>ilt  is  an  elementary  rule  of 
pleading  that  if  a  pleader  does 
not  demur,  he  must  either  tra- 
verse or  else  confess  and  avoid 
every  material  allegation  of  the 
preceding  pleading  to  which  he 
so  makes  answer. 
But  pleadings  in  estoppel 
neither  confess  nor  deny  the 
truth  of  the  allegations  which 
they  answer,  but  deny  the  right 
of  the  party  to  allege  such 
facts. 

East  St.  Louis  v.  Flannigan, 
34  111.  App.  601;  Webster  v. 
State  Mut.  Ins.  Co.,  81  Vt.  75. 

52aee  §  400. 

laCurrier  v.  King,  81  Vt.  285 
(290);  Lee  v.  Follensby,  83  Vt. 
35;   Chap.  XVn,  $   509. 
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Demurrers  are  general  or  special,  the  formal  difference 
being  that  the  latter  specify  the  causes  of  demurrer,  that  is, 
the  particular  defects  claimed  to  exist  in  the  previous  pleading. 
Certain  defects,  not  substantial  but  technical  merely,  can  be 
reached  only  by  special  demurrer;  such  as  argumentativeness, 
duplicity,  and  other  omissions  of  matters  of  mere  form.  A 
special  demurrer  must  state  with  precision  exactly  where  the 
defect  lies  and  general  statements  are  not  sufficient. 

§  420.  Pleas  in  bar. — Denials  are  either  general  or  spe- 
cial ;  that  is,  the  defendant  may  deny  that  the  plaintiff  has  any 
cause  of  action  such  as  he  sets  up,  or  may  deny  some  particu- 
lar portion  of  the  plaintiff's  statements,  to  an  extent  such  that 
the  remainder,  not  denied,  would  not  make  out  a  cause  of 
action,'*  or  else  is  avoided  by  another  plea.  Pleas  in  confes- 
sion and  avoidance,  and  such  special  denials,  are  called  special 
pleas.  Of  these  the  more  common  are  payment,  accord  and 
satisfaction,  tender,  the  statute  of  limitations,  and  discharge 
in  bankruptcy,  in  actions  of  contract;  and  self  defence  and 
lawful  process  in  actions  of  tort.  That  form  of  the  action  of 
replevin  which  lies  for  beasts  impounded  or  distrained  is  so 
far  governed  by  ancient  rules  that  the  defence  in  that  action 
is  called  an  avowry  instead  of  a  plea,  and  the  plea  is  the  plain- 
tiff's reply  to  the  avowry. 

§  421.  The  traverse,  or  denial  of  fact. — Next  to  a  demur- 
rer, which  challenges  the  legal  effect  of  the  adverse  pleader's 
allegations,  while  admitting  their  truth,  a  traverse  is  the  sim- 
plest mode  of  raising  an  issue  in  pleading.  Every  series  of  com- 
mon law  pleadings  must  terminate  in  one  or  other  of  these 
denials,  of  fact  or  law. 

A  traverse  naturally  may  be  taken  to  any  member  of  the 
pleading  series. 

Of  traverses  there  are  several  kinds ;  such  as  general  and 


'*See  5  400;  Kimball  v.  R.  R.  Co.  etc.  Co.,  69  Vt.  482;  Boyden  v. 

55  Vt.  95;  Dibble  v.  Deerfield  Fitchburg,  etc.  Co.,  70  Vt.  175. 
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special;  common  and  technical;  those  with  and  those  without 
an  inducement  of  affirmative  statements. 

The  simplest  and  most  usual  of  general  traverses  is  the 
general  issue,  a  plea  which  alleges  no  new  matter,  but  merely 
denies  that  the  plaintiff  has  such  a  cauSe  of  action  as  the 
declaration  states."' 

The  nature  and  form  of  the  general  issue  in  most  common 
law  actions  are  fixed  by  settled  adjudications  and  expressed 
in  standard  phrases,  so  that  in  Vermont  by  rule  of  court  these 
pleas  need  not  actually  be  drawn  and  filed,  but  are  treated  as 
filed  when  proper;  leaving  it  to  the  clerk  to  include  them  in 
the  formal  judgment  record,  whenever  that  is  made.  If,  how- 
ever, a  special  plea  or  notice  is  pleaded,  the  general  issue  is 
formally  drawn  and  filed. 

The  general  issue  in  an  action  of  trespass,  or  of  ejectment, 
or  other  action  which  implies  a  forcible  act,  as  "Not  guilty" 
of  the  force  and  injury,  etc.  In  an  action  on  the  case,  replevin, 
or  other  action  of  tort  not  implying  force,  defendant  should 
plead  "Not  guilty"  of  the  wrong  and  injury,  etc.  In  assumpsit 
the  general  issue  is  "that  he  did  not  assume  and  promise"  etc. 
In  debt  on  simple  contract,  it  is  "that  he  owes  nothing,"  etc. 
In  debt  or  covenant  upon  a  sealed  instrument  it  is  "that  the 
instrument  is  not°°  his  deed";  in  debt  or  assumpsit  on  a  judg- 
ment, ' '  that  there  is  no  such  record. ' ' 

§  422.  Special  traverses. — When  a  cause  of  action  con- 
sists of  several  distinct  but  connected  facts,  capable  of  being 
separated  in  pleading,  the  defendant,  instead  of  pleading  the 
general  issue,  may  deny  singly  any  one  of  such  distinct  facts, 
which  is  essential  to  the  plaintiff's  right  of  recovery  or  goes 
to  the  gist  of  the  action,  without  noticing  the  others,  thereby 


oisSee  J  400.  defense,  such  as  fraud,  duress, 

"Unless    the    defendajit     denies  payment,  etc.     Nil  deliet,  "he 

the   deed,   he   admits   the  debt.  owes  nothing,"  is  not  a  proper 

If  he  cannot  dispute  his  execu-  plea    to    a    declaration    on    a 

tion   of  the  sealed  instrument,  judgment  or  sealed  instrument. 

he    must    set   up   specially   his  See  $  427,  note  78. 
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constructively  admitting  them."^  Such  a  denial  is  sometimes 
called  a  special  issue  and  concludes  to  the  country."' 

A  special  traverse,  or  issue,  is  properly  limited  to  those 
cases  in  which  a  declaration  sets  up  at  least  two  substantive 
facts,  both  of  which  are  essential  to  the  right  of  action.  If  so, 
the  denial  of  one  is  a  complete  answer  to  the  whole ;  and  while 
the  general  issue  may  be  the  more  convenient  and  desirable, 
it  is  not  the  only  denial  possible. 

In  the  conclusions  of  traverses  two  distinct  forms  are 
noted;  some  conclude  with  a  verification  and  some  to  the 
country. 

A  common  traverse,  which  contains  no  inducement,  always 
concludes  to  the  country.  It  merely  denies  what  has  been  pre- 
viously alleged,  and  having  nothing  new  to  verify,  cannot  con- 
elude  otherwise. 

§  423.  Special  pleadings  at  common  law. — The  special 
pleadings  subsequent  to  the  declaration  form  a  subject  of  great 
complication,  which  a  volume  of  this  size  would  scarcely  suffice 
to  discuss  fully.^'  The  authorities  bearing  on  this  subject  reach 
back  into  the  obscurity  of  the  Middle  Ages,  and  in  their  details 
belong  among  the  curiosities  of  legal  history  more  than  among 
the  practical  suggestions  of  today. 

A  few  of  the  leading  principles,  only,  will  be  mentioned 
in  this  place. 

Each  party  in  pleading  tacitly  admits  all  traversable  alle- 
gations of  the  other  side  which  he  does  not  deny. 

But  conclusions  of  law  from  facts  stated  in  a  pleading  are 
not  traversable  allegations,  and  hence  are  not  admitted  by 
being  passed  over  in  the  next  pleading."" 

''Tatem  v.  Perient,  Yelv.  195.  59For  a  slight  further  discussion 

sslnstanees    are    when    the    right  of   such   details,   in   connection 

of  action  depends  upon  a  con-  with    forms    of    pleading,    see 

dition  precedent,  or  upon  some  Chap.  XVII. 

particular     notice     or    request,  soGould's   PI.    Ch.    Ill,    Sec.    167, 

these  being  alleged  in  the  de-  VII,  sec.   48;   Clement  v.   Gra- 

claration.     A  special  denial  or  ham,  78  Vt.  290  (389);  Carpen- 

traverse,     may     dispute     those  ter     v.     Briggs,     15     Vt.     34; 

while  admitting  the  other  facts  Murdoch  v.  Hicks,  50  Vt.  683'. 
of  the  declaration. 
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The  new  matter,  if  any,  contained  in  every  pleading  subse- 
quent to  the  declaration,  must  be  an  answer,  sufficient  in  law, 
to  that  last  before  alleged  by  the  opposing  party;  and  every 
pleading  after  the  plea  must  also  fortify  and'  support  what 
the  same  pleader  has  previously  alleged.*^ 

At  common  law  a  defendant  could  plead  one  ground  of 
defense  to  one  part  of  the  declaration,  and  a  different  defense 
to  another  part;  but  he  could  plead  only  one  defense  to  the 
same  part. 

A  plea  in  confession  and  avoidance  must  at  least  "give 
color"  to  the  matter  to  which  it  is  applied;  that  is  it  must 
confess  the  matter  adversely  alleged  so  far  at  least  as  to  give 
the  opposite  party  an  apparent  right;  it  must  contain  at  least 
an  implied  admission  that  the  allegations  avoided  are  true.  It 
cannot  deny  that  which  it  seeks  to  avoid  by  stating  new 
matter."'' 

A  plea  which  amounts  to  the  general  issue  is  bad ;  but  not 
on  general  demurrer,  the  most  proper  remedy  being  a  motion 
to  strike  out  the  defective  plea."* 

Under  the  common  law  there  was  no  general  issue,  general 
traverse,  nor  general  denial  after  the  plea ;  but  every  such  sub- 


•iTo  withstand  demurrer,  a  plea 
should  allege  all  such  facts  as 
defendant  would  need  to  prove 
if  the  plea  were  traversed;  but 
it  need  not  allege  the  evidence 
of  such  facts.  For  instance, 
if  the  defendant  must  prove 
the  regularity  and  validity  of 
every  act  in  a  series  leading 
up  to  a  sale,  the  plea  must 
allege  all  such  facts  as  will 
show  these  acts  to  be  valid. 
Johnson  v.  Jones,  84  Vt.  50. 

e^Blood  V.  Adams,  33  Vt.  53; 
Dunklee  v.  Goodenough,  65  Vt. 
257;  Baker  v.  Sherman,  75  Vt. 
88;  Dunlevy  v.  Fenton,  80  Vt. 
50.5  (509);  Hayselden  v.  Staff, 
5  A.  &  E.  153;  Kimball  v.  E. 
Co.    55    Vt.    95. 


The  words  "supposed"  or  "al- 
leged", applied  to  the  tort 
charged  in  a  declaration,  gives 
sufficient  color  to  the  allegation 
to  serve  as  a  confession  or  ad- 
mission of  the  charge,  and  thus 
to  permit  the  allegation  of 
new  matter  in  avoidance. 
Earnstaff  v.  Eussell,  10  M.  & 
W.  365;  Gould  v.  Lasbury,  1 
C.  M.  &  E.  254;  Mossman  v. 
Bostridge,  76  Vt.  409  (411). 
631  Ohitty,  536;  Baker  v.  Sher- 
man, 75  Vt.  88;  Hotchkiss  v. 
Ladd,  36  Vt.  593;  Dufur  v.  Eail- 
road,  75  Vt.  165  (173);  Hay- 
selden V.  Staff,  5  A.  &  B.  153; 
Kimball  v.  Railroad,  55  Vt.  95; 
Dunlevy  v.  Fenton,  80  Vt.  505 
(509). 
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sequent  pleading  must  deny,  precisely  and  in  detail,  some  or 
all  of  the  averments  of  the  next  preceding  pleading."* 

To  this  general  rule  there  was  the  single  exception  that 
in  actions  of  trespass  and  trespass  on  the  case,  the  general  form 
of  replication  known  as  "de  injuria"  could  be  pleaded ;°°  but 
in  all  other  actions  and  at  all  subsequent  stages  of  pleading, 
the  general  rule  prevailed." 

At  common  law  the  replication  de  injuria  was  confined 
to  actions  of  tort ;  but  in  Vermont,  under  a  rule  of  practice  now 
grown  familiar,  it  is  allowable  in  actions  of  assumpsit  to  meet 
a  plea"  which  merely  sets  up  matter  of  excuse  for  the  non- 
performance of  a  promise  or  undertaking."' 


§  424.  Statutory  forms  of  pleading  in  Vermont. — At  an 
early  day"  when  lawyers  and  courts  in  the  adjoining  States 
were  still  struggling  with  the  intricacies  of  English  special 
pleading,  the  use  of  this  alternating  system  became  unnecessary 
in  Vermont  through  the  adoption  here  of  a  simpler  method  for' 
pleading  matters  in  avoidance,  somewhat  resembling  that  mode 
of  defense  by  answer,  which  has  become  familiar  in  more 
recent  years  to  the  bar  of  the  so-called  "code  practice"  States. 

This  invention  served  to  simplify  Vermont  pleadings,  and 
in  the  great  mass  of  cases  has  superseded  the  more  technical 


'^Gould's  PI.  p.  53  (24)  ;  See  J  408 
note  14. 

«5TMs  ri}Ie  has  been  modified  in 
Vermont,  to  admit  a  general  form 
of  denial  of  new  matter,  at  /all 
stages  in  the  series  of  pleading. 
See  J  426. 

6«0f  general  traverses  which  do 
not  contain  new  matter,  the 
most  usual  is  the  replication 
de  injuria,  which,  without  fol- 
lowing the  words  of  the  allega- 
tions, denies  in  general  terms 
all  that  was  alleged  in  the  last 
preceding  adverse  pleading. 

"De  injuria  is  not  a  good  reply 
to  a  plea  of  ultra  vires,  because 


a    disability    created    by    law 
cannot  be  said  to  exist  by  the 
defendant 's    own    wrong. 
Stock  Ex.  V.  Bank,  76  Vt.  303 
(307). 

To  each  plea  or  subsequent 
pleading  there  can  be  but  one 
replication  or  other  reply. 
ssThe  Judiciary  Act  of  1797  en- 
acted that  under  the  general  is- 
sue of  not  guilty,  etc.,  the  de- 
fendant should  have  liberty  up- 
on the  trial  to  give  any  special 
matters  in  evidence,  etc.,  he 
giving  notice  in  writing  with 
his  plea  of  such  special  matters. 
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and  perhaps  over-refined  methods  of  the  common  law.°°  But 
it  gave  to  the  defendant"*  the  exclusive  power  of  shaping  the 
succeeding  pleadings.  He,  only,  might  elect  in  which  way  to 
plead,  and  the  plaintiff  had  no  Choice  except  to  follow. 

Naturally  that  choice  was  often  made  to  gain  tactical  ad- 
vantage rather  than  simplicity  in  pleading. 


§  425.    Statutory  restriction  of  the  general  issue. — The 

common  law  itself  in  its  later  development  also  gave  another 


"The  statutes  allowing  special 
matters  to  be  proven  under  a 
plea  of  the  general  issue  with 
notice,  dispense  with  the  form 
only  and  not  with  the  substance 
of  a  special  plea  in  bar.  All 
the  essential  facts,  therefore, 
must  be  stated  as  particularly 
though  not  with  the  same  tech- 
nical precision,  as  in  such  a 
plea. 

The  statutory  purpose  was  to 
simplify  the  pleadings  and  also 
to  give  the  parties  all  the  sub- 
stantial benefits  of  a  plea  as  to 
notice  and  opportunity  for  de- 
fense. 

Such  a  notice  must  state  facts 
and  not  opinions,  nor  legal  cod' 
elusions;  and  facts  such  as  will 
constitute  a  defense  on  the 
merits,  not  merely  impertinent, 
demurrable  matters,  nor  mat- 
ters in  abatement.  The  notice 
must  be  sufficiently  definite  an^ 
certain  to  apprize  the  plaintiff 
of  the  facts  relied  on. 
Such  a  notice  is  a  pleading  and 
not  a  specification;  hence  il! 
will  not  limit  nor  exclude  the 
admission  of  evidence  other- 
wise proper  under  the  general 
issue,  except  so  far  as  the  stat 
utes,  P.  S.  Sec.  1500,  requires 
certain  defenses  to  be  alleged. 
Bowdish  V.  Peckham,  1  D.  Chip. 
144;  Pierce  v.  Clark,  1  D.  Chip. 
304,  and  1  Tyl.  140;  Eice  v. 
Pollard,  1  Tyl.'  230  (332) ;  Her- 


ring V.  Seldeu,  2  Aik.  13;  Ful- 
lerton  v.  Mack,  3  Aik.  415; 
Lawrence  v.  Dole,  11  Vt.  549; 
Nott  V.  Stoddard,  38  Vt.  25; 
Edwards  v.  Harrington,  45  Vt. 
63;  James  v.  Aiken,  47  Vt.  23; 
Cade  V.  MeFarlaTi.1.  48  Vt.  47; 
Eandall  v.  Preston,  52  Vt.  198; 
Holdridge  v.  Holdridge,  53  Vt. 
546;  Worthen  v.  Dickey,  54  Vt. 
377;  Gregory  v.  Tomlinson,  Ob 
Vt.  410;  Seaver  v.  Wilder,  fiS 
Vt.  433;  Gruiltinan  v.  Metro- 
politan Co.,  69  Vt.  469.  Blaisdell 
V.  Davis,  72  Vt.  295;  McKins- 
try  V.  Collins,  74  Vt.  147;  Wil' 
son  V.  Union  etc.  Co.,  75  Vt. 
320;  Lee  v.  PoUensby,  83  Vt. 
35. 
fC'The  defendant  in  an  action 
may  plead  the  general  issue, 
and,  upon  the  trial  of  the  cause 
on  such  general  plea,  may  give 
special  matter  in  evidence  in 
his  defense  or  justification,  ac- 
cording to  the  nature  of  the  ac- 
tion, by  giving  notice  in  writ- 
ing, with  the  plea,  of  the  spe- 
cial matter  upon  which  he  will 
rely  in  such  defense  or  justifi- 
cation; and  no  special  matter 
shall  be  allowed  in  evidence, 
except  such  as  is  particularly 
mentioned  in  such  notice  in 
writing. ' ' 

See  R.  1797,  Ch.  Ill,  p.  134, 
Sec.  98;  and  Ch.  XVtl,  p.  360, 
Sec.  102,  now  P.  S.  See.  1499. 
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advantage  to  the  defendant.  The  plea  of  the  general  issue'* 
denies  all  those  allegations  in  the  declaration  which  the  plaintiff 
must  prove  in  order  to  succeed,  and  puts  him  to  his  proof  of 
their  truth.  By  the  original  principles  of  the  common  law,  such 
a  denial  put  nothing  else  in  issue;  but  all  special  matters  of 
defense,  matters  of  avoidance  merely,  were  inconsistent  with 
the  general  issue  and  must  be  set  up  in  special  pleas. 

This  was  generally  true  as  to  the  older  and  more  technical 
forms  of  action ;  but  the  action  on  the  case,  both  in  tort  and  in 
contract,  came  into  being  at  a  later  date  when  equitable  ideas 
had  already  begun  to  influence  the  courts;  and  the  ancient 
strictness  as  to  pleading  new  matter  in  avoidance  came  to  be 
considerably  relaxed,  not  only  as  to  that  action  but  as  to  others 
which  outranked  it  in  point  of  age. 

Hence,  at  the  time  of  the  adoption  of  the  common  law 
in  America,  many  things  which  were  not  strictly  denials  of 
allegations  in  the  declaration,  but  which  required  the  state- 
ment of  new  facts  to  make  them  eifective,^^  could  be  shown  in 
evidence  under  a  plea  of  the  general  issue,  without  a  line  in 
writing  to  apprize  the  plaintiff  that  such  a  defense  was  to  be 
expected. 

In  assumpsit  the  modern  rules  had  become  still  more  loose. 
Defenses  such  as  coverture,  infancy,  usury,  duress,  payment, 
release,  merger  in  a  specialty,  or  in  judgment,  arbitration  and 
award,  accord  and  satisfaction,  were  permissible  under  the 
general  issue ;  and  the  plaintiff  was  left  to  mere  conjecture  as 
to  what  defences  he  would  have  to  meet.  In  case  of  implied 
promises  the  rule  seems  to  have  become  settled,  that  whatever 
tended  to  prove  the  non-existence  of  a  debt,  at  the  time  of 
pleading  the  general  issue,  could  be  shown  as  a  defense  under 
that  denial.    Though  the  rule  was  once  otherwise  as  to  express 


'iSee  §§  431,  512  to  519.  ery,  alteration,  and  the  like,  in 

^2Sueh  were  coverture,  in  defense  defense  against  a  deed,  because 

to  a  married  woman's  bond, —  these  made  the  instrument  sued 

because,   as  the   courts   said,   a  on  a  different  deed  from  that 

married  woman  could  not  legal-  which  the  defendant  really  exe- 

ly  make  a  contract,  and  therq-  euted,  although  such  difference 

fore  in  fact  she  did  not.     So,  arose   from   facts    extrinsic    to 

too,  were  fraud,  lack  of  deliv-  the  deed  itself. 

437 


§    425  COMMON   LAW   PLEADING 

promises,  yet  in  time  the  tAi^o  became  confused,  and  the  same 
looseness  was  applied  in  that  case  which  had  already  been 
established  in  the  other. 

Equal  looseness,  also,  had  grown  up  in  actions  on  the  case 
in  tort,  so  that  the  plea  of  not  guilty  had  come  to  mean  merely 
that  the  defendant,  at  the  time  of  filing  that  plea,  claimed  to 
be  not  then  liable  for  the  torts  alleged,  whether  he  had  ever 
been  so  liable  or  not. 

All  this  was  a  boon  to  the  defendant  and  a  burden  on  the 
plaintiff.  It  clearly  violated  the  cardinal  principle  of  correct 
pleading,  that  it  should  fairly  apprize  the  other  party  of  the 
facts  he  must  meet  on  the  trial.  It  is  true  that  these  special 
defences,  and  all  others  which  confessed  the  opposing  allega- 
tions but  sought  to  avoid  their  effect  by  the  averment  of  new 
facts,  might  be  specially  pleaded ;  but  that  was  another  def end- 
ant 's  option,  to  be  exercised  under  such  conditions  as  might 
favor  him. 

Much  of  this  confusion  grew  out  of  the  liberal  use  of  fic- 
tion in  English  pleading.  Starting  with  the  idea  that  a 
pleading  should  affirm  in  a  simple  and  orderly  way  the  facts 
which  make  up  the  demand  or  defense,  the  English  courts 
and  lawyers  had  made  it  to  some  extent  the  averment  of  imag- 
inary facts,  which  never  were  intended  to  be  proved;  such 
as  lease,  entry  and  ouster  in  ejectment;  the  casual  losing,  in 
trover;  the  promise,  in  the  common  counts  of  assumpsit,  etc. 
With  such  fictitious  matters  in  a  declaration  it  was  easy  to  find 
excuse  for  all  kinds  of  inconsistencies  in  a  plea. 

Soon  after  the  adoption  of  code  pleading  in  some  other 
States,  this  condition  of  pleading  in  Vermont  appealed  to 
certain  eminent  jurists  of  that  day,  thru  whose  efforts  a  stat- 
ute was  enacted'^  which  partially  removed  this  burden  from 

) 

'3"  In  actions  of  assumpsit,  debt  release,  accord  and  satisfaction, 
on  simple  contract  and  trespass  a.  judgment  recovered  for  the 
on  the  case,  including  trover,  if  same  cause,  or  other  matter 
the  defendant  pleads  the  gen-  operating  to  extinguish  the 
eral  issue,  but  reli&s  on  special  right  of  action  which  once  ex- 
matter  of  defense,  as  payment,  isted,    he    shall   file   with    such 
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plaintiffs  in  such  cases,  by  requiring  that  when  a  defendant 
claimed  to  show  the  extinguishment  of  a  cause  of  action  which 
once  existed  against  him,  he  must  set  down  in  writing  the  facts 
of  such  defense.''* 


§  426.  Statutory  forms  of  general  denial. — The  same 
statute  also  simplified  the  practice  as  to  subsequent  pleadings, 
which  had  been  somewhat  burdensome  to  pleaders.'^ 


plea,  within,  the  time  allowed 
bj  the  practice  of  the  court  ioi 
filing  special  pleas,  a  notice  in 
writing  specifying  the  intended 
matter  of  defense  under  such 
plea. ' ' 

Acts  1856,  No.  8,  4  2;  P.  S.  Sec. 
1500. 
'*This  act  was  adopted  after  such 
careful  consideration  and  re- 
commendation that  it  may  be 
presumptuous  to  inquire  why 
the  rule  stopped  there;  and  did 
not  go  further  to  include  all 
cases  where  the  defendant's 
proof  on  the  trial,  in  opposition 
to  the  plaintiff's  evidence, 
would  include  substantially 
new  facts,  and  to  admit  of  a 
challenge  of  the  legal  value  of 
such  new  facts.  The  statute, 
however,  still  remains  as  it  was 
originally  adopted,  and  the 
courts  have  tried  to  keep  the 
law  within  the  original  legis- 
lative intent. 

It  does  not,  therefore,  prevent 
such  defenses  as  infancy,  the 
modification  of  a  contract  of 
sale,  a  partial  payment  of  the 
debt,  and  perhaps  a  full  pay- 
ment before  or  at  maturity? 
nor  any  other  defense,  which 
tends  to  show  that  no  such 
cause  of  action  ever  legally  ex- 
isted, from  being  shown  under 
the  general  issue,  without  any 
statement  of  the  defense  in 
such  a  notice. 

Thrall  v.  Wright,  38  Vt.  494; 
Matthie  v.  Barton,  40  Vt.  286; 
Farr  v.  Payne,  40  Vt.  615 ;  Har- 


low V.  Dyer,  43  Vt.  357;  James 
V.  Aiken,  47  Vt.  23;  Chaplin  v. 
Currier,  49  Vt.  48;  Shaw  v. 
Moon,  49  Vt.  68;  Worthen  v. 
Dickey,  54  Vt.  877;  Third  &c. 
Bk.  V.  Dorset  etc.  Co.,  58  Vt.  70; 
Gregory  v.  Tomlinson,  68  Vt. 
410;  Seaver  v.  Wilder,  68  Vt. 
423;  Limerick  Bk.  v.  Adams, 
70  Vt.  132;  Blaisdell  v.  Davis, 
72  Vt.  295;  McKinstry  v.  Col- 
lins, 74  Vt.  147  (156). 
The  notice  to  the  town  required 
by  P.  S.  Sees  4031-2,  is  not  a 
part  of  plaintiff's  cause  of  ac- 
tion, but  pertains  to  the  reme< 
dy  and  evidence  merely  to  en' 
force  and  support  the  claim. 
The  fact  of  giving  such  notice 
need  not  be  averred  in  the 
declaration,  nor  need  the  want 
of  such  notice  be  alleged  in 
defense  either  by  special  plea 
or  notice. 

Kent  v.  Lincoln,  32  Vt.  591; 
Matthie  v.  Barton,  40  Vt.  286; 
see  also  Whitney  v.  Clarendon, 
18  Vt.  352;  Kidder  v.  Jennison, 
21  Vt.  108. 

While  the  statute  P.  S.  Sec. 
1500,  may  apply  to  pleas  in  set 
off  under  our  Statutes,  it  does 
not  apply  to  a  plea  of  set  off 
in  bar;  as  to  which  plaintiff 
may  show  payment  as  on  the 
general   issue. 

Chaplin  v.  Currier,  49  Vt.  48. 
TSP.  8.  Sec.  1501.     See  Austin  v. 
Chittenden,    33   Vt.    168;    Pad- 
dock V.  Jones,  40  Vt.  474;  Dib- 
ble V.  Deerfield  Co.,  69  Vt.  482. 
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To  a  notice  of  special  defense  under  the  general  issue 
neither  a  motion  to  dismiss  for  insufficiency,  nor  a  demurrer, 
nor  a  replication,  counter  notice,  reply,  nor  answer  can  be 
entertained.     The  only  reply  is  by  way  of  evidence." 

§  427.  Other  special  statutory  forms  in  Vermont. — The 
Vermont  legislature,  besides  giving  general  rules,  has  also 
provided  statutory  phraseology  for  certain  kinds  of  pleadings, 
both  civil  and  criminal;  in  some  instances  even  enacting  blank 
forms  for  that  purpose.  Such  are''  declarations  on  insurance 
policies  and  against  delinquent  taxpayers;  declarations  in 
scire  facias,  audita  querela;  replevin,  book  account  and  eject- 
ment ;  criminal  accusations  against  peddlers,  inn-keepers  and 
perjurors,  and  under  the  liquor  license  law;  pleas  and  later 
pleadings  in  trespass  on  the  case  and  in  setoff;  perhaps  also 
in  assumpsit  and  covenant,  when  both  are  brought  for  the 
same  cause  of  action.'* 


§  428.  Common  law  pleading  in  Vermont. — The  dis- 
tinctive peculiarity  of  common  law  pleading,  as  contrasted  with 
pleading  in  equity,  or  under  the  various  codes  of  procedure, 
enacted  in  some  of  the  United  States,  or  under  the  procedure 
of  many  European  countries,  is  that  it  naturally  tends  to  pro- 


ToKeyes  v.  Howe,  18  Vt.  411; 
Nott  V.  Stoddard,  38  Vt.  35; 
Campbell  v.  Camp,  69  Vt.  97; 
McMuUin  v.  Erwin,  69  Vt.  338; 
Powers  V.  Rutland  B.  B.  Co., 
83  Vt.  415. 

"See  P.  S.  Sees.  645,  1503,  1504, 
1507,  1871,  5336,  5240,  5342, 
6266,  forms  9,  10,  13,  24,  25,  47, 
48,  49,  50,  51,  53;  Acts  1910, 
No.  84. 

'8"  Counts  in  assumpsit  and  cov- 
enant, for  the  same  cause  of 
action,  may  be  joined  in  the 
same  declaration.  A  denial 
that  the  defendant  is  liable 
shall  put  in  issue  the  matters 
set  forth  in  the  declaration  as 
if  the  general  issue  were  plead- 


ed to  the  separate  counts.  Spe- 
cial matter  in  defense  may  be 
specially  pleaded,  or  notice 
thereof  may  be  given  under  the 
denial  of  liability.  The  verdict 
and  judgment  shall  be  the  same 
as  in  assumpsit,  so  far  as  may 
be." 

Acts  1910,  No.  84.  This  act 
awaits  adjudication  as  to  when, 
if  at  all,  two  counts  upon  such 
dissimilar  liabilities  can  be  for 
the  same  cause  of  action;  how 
far  the  well  settled  rules  as  to 
pleading  in  the  action  of  cove- 
nant broken  have  been  modi- 
fied, and  whether  this  statute 
changes  in  any  other  way  the 
pre-existing  law. 
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duce  an  issue,  such  that  the  precise  question  of  fact  or  law, 
to  be  determined  by  the  court  or  jury,  can  be  seen  by  reading 
a  comparatively  few  words  in  one  place,  instead  of  by  care- 
fully sifting  out  the  matters  admitted  or  denied  from  a  mass 
of  voluminous  papers. 

Pleading  to  issue,  after  the  principles  of  the  common  law, 
is  by  no  means  an  obsolete  or  useless  method  of  shaping  the 
subjects  of  a  legal  controversy.  The  fewer  the  subjects  of  real 
contention  in  court,  the  shorter  ought  to  be  the  trial,  the  fewer 
the  witnesses,  and  the  less  the  expense  both  to  the  parties  and 
to  the  State.  If  questions  of  fact  could  be  eliminated  in  more 
cases,  the  rights  of  the  parties  could  be  determined  with  less 
delay  and  less  annoyance.  The  old  forms  of  the  common  law, 
which  have  been  so  largely  abandoned  in  modern  practice,  were 
framed  to  effect  these  useful  and  beneficent  ends;  and  while 
they  did  not  succeed  in  every  instance,  largely  because  per- 
verted from  the  original  design,  yet  the  method  they  originated 
contains  the  principle  of  economy,  both  of  time  and  money, 
which  ought  to  commend  itself  to  every  student  of  law  reform. 

In  most  American  States  these  common  law  rules  have 
been  superseded  by  codes  and  practice  acts,  some  of  them  quite 
voluminous,  which  have  made  extensive  changes  in  the  prin- 
ciples herein  mentioned. 

In  Vermont  the  common  law  rules  are  still  in  force  as  to 
the  general  form  of  pleadings.  The  ancient  precedents  still 
have  authority,  except  so  far  as  they  have  been  superseded 
by  statute  or  rule  of  court ;  and  when  common  law  pleas,  repli- 
cations, etc.,  are  used,  they  generally  follow  the  old  forms  as 
to  commencements  and  conclusions,  even  though  these  may  not 
be  strictly  needed. 
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CHAPTER  XVII. 

FOEMS  OF  CIVIL  PLEADING. 


§  429.  General  arrangement. — This  chapter  contains 
forms  which  are  meant  to  illustrate  the  principles  discussed  in 
the  last  chapter.  They  are  arranged,  so  far  as  possible,  in  the 
natural  order  elsewhere  noted  ;^  and  while  space  does  not  per- 
mit the  insertion  of  anything  like  the  number  which  might 
usefully  be  included,  an  effort  has  been  made  to  present 
typical  forms,  adapted  to  the  ordinary  and  more  frequently 
occurring  needs. 

§  430.    Petition  to  any  court.' 

{Heading  as  in  §§  74  or  75.) 

To  the (Insert  the  name  of  the  court,  judge,  or  other 

officer  addressed  as  -.)     [County  Court  within  and  for  the  county 

of ]     [Probate  court  within  and  for  the  district  of  ] 

[Hon.  Superior  Judge,]    [Supreme  Court  in  the  county 

of ]. 

Comes of and  represents  to  the  court:  (or  to  the 

officer  addressed). 

That (State  the  facts  on  which  the  applicant,  or  pe- 
titioner, relies  as  the  ground  for  the  desired  relief) . 

Wherefore  the  said  [petitioner]    respectfully  prays 

[the  court]  to  order (State  the  desired  action  of  the 

court.) 

(Conclusion  as  in  §  77  (1).) 

(Verification,  if  any,  as  in  §  77    (8)  or  (9).) 

(Citation  after  the  general  form  of  §  192.) 

(Service  of  petition  and  citation  as  in  §§  269,  271,  etc.) 

iSee   Chap.    XII,    |    311.      Forms  2For  petition  to  a  justice  of  the 

for  writs  of  replevin  are  given  peace,  see  Chap.  X,  $  i96. 

in  the  statutes.     See  P.  S.  Sec. 
6266   (12)   to   (16). 
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§  431.    Writ  of  ejectment  in  county  court.* 

{Insert  in  §  191.) 

In  a  plea,  that  to  the  plaintiff  the  defendant  render  the 
seisin  and  peaceable  possession  of  a  certain  tract  or  parcel  of 
land,  [a  certain  messuage  and  tenement,]  with  the  appurten- 
ances, lying  and  being  in ,  and  described  as  follows:  {Here 

describe  the  premises).    Of  which  premises  the  plaintiff,  on  the 

day*  of  ,  was  well  seized  and  possessed,   [in  his  own 

right,]  in  fee,  and  so  continued  thereof  possessed  until  the 


day'  of  ,  when  the  defendant,  without  law  or  right  and 

contrary  to  the  will  of  the  plaintiff,  thereinto  entered  and  eject- 
ed, expelled  and  amoved  the  plaintiff  therefrom,  and  ever  since 
has  kept,  and  still  does  keep  out  the  plaintiff  from  the  premises, 
taking  tte  whole  profits  to  himself;  which  is  to  the  damage  oi 

the  plaintiff dollars,  to  recover  which,  and  the  quiet  and 

peaceable  possession  of  the  premises,  with  just  costs,  the  plaintiff 
brings  suit. 

Fail  not,  but,  etc. 

{Conclude  as  in  §  191,  without  trustee  summons.) 

§  432.    Declaration  for  betterments.^ 

{Heading  as  in  §  75  (1)  or  (3).) 

Now  comes  the  said  defendant,  ,  in  the  above  entitled 

action,  and  [within  48  hours  after  judgment  against  him  there- 
in] [at  the  term  of  this  court  aforesaid]  files  this  [his]  declara- 
tion for  betterments  according  to  the  statute,  against  the  said 
,  plaintiff. 

In  a  plea  of  the  case,  for  that  whereas,  heretofore  to-wit, 

on  the day^  of ,  the  said {plaintiff)  commenced 

an  action  of  ejectment  against  the  said ,  {defendant)  in  and 

before  the  county  court,  within  and  for  the  said  county  of , 

to  recover  the  seizin  and  possession  of  certain  lands  and  premises 
described  in  the  declaration  therein,  to-wit,  ;  {insert  de- 
scription) .    And  whereas,  also  on  the day  of ,  at 

in  the  county  of ,  final  judgment  for  the  said  plaintiff  was 

rendered  therein  by  the court  in  and  for  said  county  of , 

3P.   S.   Sec.   6366    (35).     See  also  more  earlier  than  the   date  of 

Chap.  XIII,   ^  323.  the  writ.    Neither  date  need  \,i 

«This  date  is  usually  two  or  more  strictly    accurate.      See    Chap, 

days  earlier   than   the   date   of  XVI;  §  417,  note  33. 

the  writ.  sgee  Chap.  XIII,  §  336. 

sThis  date  is  usually  one  day  or  ^See  Chap.  XIV,  f  334,  note  13. 
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whereby  it  was  adjudged  that  the  said  plaintiff  in  said  action 
should  recover,  against  the  said  defendant,  the  seisin  and  pos- 
session of  the  premises  aforesaid. 

And  whereas  also  heretofore,  to-wit,  on  the day  of , 

at  aforesaid,  one  then    [in  life]    of  aforesaid, 

purchased  the  said  described  parcel  of  land  from  one ,  [now 

deceased,]    (set  forth  the  original  purchase  according  to  the 

fact.)  he,  the  said ,  then  and  there  supposing,  at  the  time 

of  the  said  purchase,  that  the  title  so  then  and  there  acquired 
by  [him],  by  such  purchase  from  the  said  - — — ,  was  good  [in 
fee]. 

(Set  forth  the  conveyances,  if  any,  from  the  first  purchaser 
to  the  defendant.) 

And  the  defendant  avers  that  since  the  time  of  said  pur- 
chase of  said  parcel  by  the  said  ,  as  aforesaid,  and  from 

time  to  time  thereafter  until  the day  of ,  he  the  said 

,  {first  purchaser.  If  others  state  who)  as  [his]  successor  in 

said  title,  and  the  said  defendant,  made  and  caused  to  be  made 
divers  improvements  upon  the  parcel  of  land  described  as  afore- 
said, to-wit:  {Set  forth  in  substance  the  improvements 

and  betterments  so  made,  for  instance;)    [by  erecting  thereon 

divers  buildings,  of  great  value,  to-wit,  of  the  value  of  

dollars;  by  repairing  and  renovating  certain  other  buildings 

thereon,  at  great  cost,  to-wit,  at  the  cost  of  dollars;  and 

by  constructing {state  what)  and  grading  the  ground  for 

the  same.] 

Whereby  the  said  defendant,  and  [his]  said  predecessors 
in  said  title,  have  laid  out  and  expended  divers  sums  of  money, 

amounting  in  the  whole  to  a  large  sum,  to-wit dollars,  for 

[lumber,  stone,  materials  and  labor  used  in  the  construction  of 
said  improvements,  and  in  said  grading  and  improving  of  said 
land.]  By  means  whereof  the  value  of  said  parcel  of  land  has 
been  greatly  enhanced  and  bettered,  and  the  improvements  so 

made  thereon  are  of  great  value,  to-wit;  of  the  value  of 

dollars. 

Whereby  the  said  defendant  is  entitled  to  recover  of  the 

said  plaintiff, ,  the  value  of  the  improvements  so  made  upon 

the  said  lands  as  aforesaid,  by  the  said ,  [and  also  by  the 

said  and  ,  under  whom   (he)   claims]   and  so  much 

money  as  the  said  land  is  so  made  better  by  the  improvements 
aforesaid. 

Yet  the   said   {plaintiff),   though   thereto   requested, 

has  not  paid  the  same,  nor  any  part  thereof,  but  wholly  neg- 
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lects  and  refuses  so  to  do.    All  which  is  to  the  damage  of  the 

defendant  the  sum  of  dollars,  for  the  recovery  whereof, 

with  just  costs,  from  and  out  of  the  parcel  of  land  aforesaid, 
the  said  defendant  files  this  declaration. 

{Conclusion  as  m  §  77  (1).)  ( 

§  433.    Writ  and  declaration  In  justice's  ejectment.^ 

State  of  Vermont,  ] 
County,  ss      | 

To  any  sheriff  or  constable  in  the  State   [or  to  ,  an 

indifferent  person].  Greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to  attach  the  goods,  chattels,  or  estate  of  of 

,  in  the  county  of ,  to  the  value  of dollars,  and 

[him]  notify  thereof  according  to  law,  [and  for  want  thereof 
take  his  body^  if  to  be  found  within  your  precinct,  and  him  safely 
keep  so  that  you  have  him  to  appear  before  me]   and   [him]' 

also  notify  to  appear  before  me]  at on  the day  of 

19 at ,  0  'clock  in  the noon,  then  and  there  to  answer 

to  the  complaint  of ,  of ,  in  the  county  of : 

For  that  the  said  defendant,  ,  is  in  the  possession  ol 

certain  lands  [and  tenements]  situated  in  the  town  of ,  in 

the  county  of  ,  described  as  follows:  {Insert  a  brief  de- 
scription^) which  lands  [and  tenements]  the  said  defendant 
holds  unlawfully  and  against  the  right  of  the  plaintiff,  as  it 
is  said. 

To"  the  damage  of  the  plaintiff dollars,  to  recover 

which,  and  the  quiet  and  peaceable  possession  of  the  premises, 
with  just  costs,  the  plaintiff  brings  suit. 

Fail  not,  but  service  {conclude  as  in  §  194.) 

§  434.    Petition  for  partition"  in  county  court. 

{Begin  as  in  §  430.) 

Comes  of  ,  and  respectfully  shows  to  the  court: 

That  [he  is]  the  owner  of  one  equal  undivided {State 

the  nature  and  extent  of  the  petitioner's  interest,  as:)    [third 

sP.   S.   See.   1870  to   1876;   Chap.  loP.  S.  Sec.  6266  (35). 

Xin,  i   334.  lip.  S.  Sees.  1877  to  1904.     Par- 

sCushing  v.  Fenn,  63  Vt.  106.  tition  is   made  by  the   county 
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part]  of  the  following  described  parcel  of  land,  situated  in  the 
town  of in  said  county,  to- wit :    {Insert  description.) 

That  said  parcel  of  land  is  held'^  in  common  with and 

,  whose  interests  therein  are  as  follows: 

The  said owns  one  equal  undivided part  thereof ; 


the  said 


owns  one  undivided 


part;  and  the  said 


{Set  forth  their  respective  interests  according  to  the  fact.) 

Wherefore,  the  said  petitioner  prays  the  court  that  parti- 
tion may  be  made  of  said  parcel  of  land,  according  to  law;  that 
due  notice  may  be  given  to  all  parties  interested,  and  for  such 
general  relief  as  may  be  proper  in  this  cause. 

{Conclusion  as  in  §  77  (1).) 

{Verification  if  desired  as  in  §  77  (9).) 

{Citation  as  in  §  192.) 

§  435.    Actions  to  recover  for  breaches  of  contract. — 

Anciently  there  was  one  form  of  action  founded  on  breach  of 
contract:  the  action  of  debt,  which  applied  to  all  degrees  of 
contracts  ;^^  but  the  strictness  with  which  the  rules  of  law  held 
a  party  to  his  proof  of  exactly  what  he  had  claimed  in  plead- 
ing, led  to  the  disuse  of  this  action,  except  when  it  wafe 
founded  upon  something,  like  a  record,  which  admitted  of 
absolute  certainty.  Instead  of  changing  the  rules  of  law  they 
invented  new  forms  of  action. 


court  between  joint  tenants, 
tenants  in  common  or  co-parce- 
ners, holding  any  undivided 
real  estate,  including  any  min 
eral  spring.  It  may  be  had  in 
the  probate  court,  when  an  es- 
tate is  in  process  of  settlement 
there.  P.  S.  Sees.  2957-70. 
The  method  in  the  county  court 
ia  to  summon  all  parties  to  ap- 
pear in  court,  where  the  nature 
and  extent  of  the  several  in- 
terests in  the  land  are  first  de' 
termined  and  adjudged.  Then 
commissioners  are  appointed  to 
make  partition.  If  that  can  be 
made  by  metes  and  bounds  it 
is  so  done.  If  it  cannot  be  done 
without  great  inconvenience  to 
the  parties,  the   court  may  on 


der  part  or  all  the  land  assigned 
to  one  party  upon  his  paying 
its  value  to  the  others.  If  that 
cannot  be  done  the  court  may 
order  a  sale  of  the  land,  and  di- 
vide the  proceeds.  These  steps 
are  successive,  in  the  foregoing 
order,  and  each  requires  a  pre- 
liminary finding  by  the  court. 

i2lt  is  sometimes  desirable  to  al- 
lege briefly  the  history  of  the 
title  by  which  the  owners  hold 
their  respective  interests. 

isContracts  are  divided  into  three 
grades  or  degrees,  viz.:  (1) 
contracts  of  record;  (2)  special- 
ties or  contracts  under  seal; 
and  (3)  simple  contracts.  See 
Chap.  XIV,  $   329. 
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§  436.  The  action  of  debt. — Debt  is  the  oldest  form  of 
the  contract  actions,  and  may  be  sustained  upon  a  judgment,^* 
a  recognizance,  a  bond,  a  lease,  an  award,  a  penal  statute  or 
a  simple  contract  ;^°  but  the  sum  due  must  be  certain,  and  not 
dependent  upon  estimation,  nor  on  any  calculation  which  can- 
not be  made  before  the  declaration  is  drawn.  The  plaintiff 
must  recover  the  exact  sum  sued  for ;  though  interest,  or  other 
damages  for  non-paynient,  may  be  recovered  in  the  same 
action. 


§  437.    Declaration  in  debt  on  a  bond. 

In  a  plea  that  the  defendant  render  to  the  plaintiff 


dollars,  which  the  defendant  owes  to  the  plaintiff  and  unjustly 

detains  from  [him]  ;  for  that  whereas,  the  defendant,  on  the 

day^  of ,  at made,  executed  and  delivered  to  the  plain- 
tiff [his]  bond,  sealed  with  the  seal  of  the  defendant,  and  ready 
to  be  shown  to  the  court,  the  date  of  which  is  the  same  day  and 
year  aforesaid,  by  which  [he]  acknowledged  [himself]  bound  to 

the  plaintiff  in  the  sum  of  dollars,  to  be  paid  to  [him] 

on  request;  [Which  said  writing  obligatory  is  subject  to  the 
following  condition:  {recite  the  substance  of  the  conditian^'  and 
state  the  breach  thereof.)] 


i*The  subject  of  actions  on  judg- 
ments, and  the  defenses  thereto, 
is  treated  as  a  separate  topic 
in  this  chapter.  See  §§  548  to 
553. 

loA  writ  and  declaration  upon  a 
transitory  cause  of  action,  such 
as  a  contract  made  in  a  foreign 
country,  confers  upon  a  Ver- 
mont court  the  necessary  juris- 
diction over  the  subject  mat< 
ter,  so  that  the  court  has  pow- 
er to  pass  upon  the  sufficiency 
of  the  declaration,  and  to  al- 
low amendments  to  it,  if  prop- 
er. 

Perry  v.  Morse,  57  Vt.  509; 
Hunt  V.  Hunt,  73  N.  T.  317; 
Eailway  v.  Lowder,  138  Mo. 
533;  Cycle  Co.,  v.  Thomas,  26 
Oreg.  381;  Massuceo  v.  Tomassi, 
80  Vt.  186  (195). 


i6At  common  law  the  usual  mode 
of  declaring  in  debt  upon  any 
bond  was  to  allege  the  execu- 
tion of  the  penal  part,  and 
nothing  further.  If  it  were  A 
bond  with  condition,  the  de- 
fendant would  first  "crave 
oyer"  of  the  bond  and  its  con- 
dition, which  being  "read  to 
him,"  he  would  recite  in  his 
plea  so  much  thereof  as  was 
material,  and  allege  such  facts 
as  would  show  that  the  condi- 
tion had  been  complied  with 
or  that  he  was  excused  from 
compliance.  In  some  cases  he 
would  merely  plead  full  per- 
formance, whereupon  the  plain< 
tiff  would  reply,  assisming  ful> 
ly  and  particularly  the  breach 
relied  upon.  As  a  rule,  the 
common  law  did  not  permit  the 
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Yet  the  defendant,  disregarding  his  said  obligation,  has  not 
paid  the  plaintiff  the  said  sum  of dollars.  _ 

To  the  damage  of  the  plaintiff dollars,  for  the  recovery 

of  which,  with  his  debt  aforesaid  and  just  costs,  the  plaintiff 
brings  suit. 

{Conclude  as  in  §  191.) 


§  438.    Declaration  in  debt  on  a  statute,  for  leaving  open 
the  gates  across  a  pent  road. 

In  a  plea  of  debt,  [founded  on  Section^^ of  the  Vermont 

Public  Statutes]  for  that^*  at ,  in  said  county,  on  the 

day''  of ,  there  was  and  for  a  long  time  before  that  time  had 

been,  a  pent  road  in  said  town  of ,  leading  from through 

and  across  lands  [owned]  [leased]  and  occupied  by  the  plaintiff, 

to ,  across  which  said  pent  road,  gates  had  been  then  and 

there  lawfully  established,  and  which  the  plaintiff  had  erected 
for  aj)rotection  to  his  crops,  as  he  had  a  lawful  right  to  do.  That 

heretofore,  to-wit,  on  the day  of  ,  at  — —  aforesaid, 

the  defendant  opened  and  wilfully  left  open  one  of  said  gates,  so 
established  and  erected  across  Said  pent  road  as  aforesaid,  the 
said  gate  having  been  then  and  there  shut  before  that  time  until 
the  defendant  opened  the  same  as  aforesaid;  and  thereby  the 
defendant  did  then  and  there  expose  said  land  and  crops  of  the 
plaintiff,  to  damage  from  and  by  the  beasts  of  the  plaintiff, 
grazing  in  an  adjoining  field;  in  violation  of  and  against  the 
form  of  Seetion^^ of  the  Public  Statutes ;  whereby,  and  by 


assignment  of  more  than  a  sin- 
gle breach  of  the  condition  of 
a  penal  bond. 

See  Eoyal  A.  Co.  v.  Mason,  1 
Stra.  237;  Cornwallis  v.  La  very, 
2  Burr.  773;  Barrett  v.  Garden, 
65  Vt.  431. 

If  in  such  a  case  the  defendant 
wished  to  plead  matter  in  ex- 
cuse of  the  performance  of  the 
condition  of  a  bond,  he  would 
admit  non-performance  as  in 
other  cases  of  confession  and 
avoidance;  and  then  the  plain- 
tiff need  not  assign  a  breach. 
Meredith  v.  AUeyn,  1  Salk.  138 ; 
see  Chap.  XVI,  §  410,  note  16. 
17P.  S.  See.  3914.  A  justice  of 
the   peace   has   no   jurisdiction. 


French  v.  Holt,  51  Vt.  544,  and 
53  Vt.  364;  see  also  Carpen- 
ter V.  Cook,  67  Vt.  102. 
isin  a  penal  action  founded  whol- 
ly upon  a  statute,  the  declara- 
tion should  show  that  the  ac- 
tion is  brought  upon  the  stat< 
ute.  In  stating  the  offense 
charged,  the  facts  constituting 
it  must  be  set  out;  and,  as  part 
and  parcel  of  such  allegations 
of  fact,  it  must  be  stated  that 
the  offense  was  committed 
against  the  form  of  the  statute 
or  statutes. 

Montgomery  v.  Edwards,  45  Vt. 
75  (80) ;  Western  U.  v.  BuUard, 
65  Vt.  634;  Eichardson  v. 
Fletcher,  74  Vt.  417   (430). 
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force  of  the  aforesaid  statute,  in  such  case  made  and  provided, 
the  defendant  has  forfeited  and  become  liable  to  pay  a  sum  of 
money  not  exceeding  five  dollars;  and  an  action  has  accrued  to 
the  plaintiff,  he  then  and  there  being  the  occupant  and  interested 
in  said  lands  through  which  said  road  runs,  and  on  which  said 
gate  was  located,  to  demand  and  recover  of  the  defendant  a  sum 
not  exceeding  five  dollars  in  money  for  removing  and  leaving 
open  said  gate  as  aforesaid ;  yet  the  said  defendant,  though  re- 
quested, has  not  paid  the  said  sum  of  money  above  demanded, 
nor  any  part  thereof,  but  detains  it. 

{Ad  damnum  and  concliision  as  in  §  437.) 

§  439.  Declaration  in  debt,  on  a  statute;  beasts  running 
at  large. 

In  a  plea  of  debt  [founded  on  Section^'* of  the  Public 

Statutes]  for  that  the  defendant,  at ,  in  said  county,  between 

the  1st  day  of  August  and  the  1st  of  December,  A.  D.  , 

to-wit,  on  the day^  of ,  was  the  [owner  and]  keeper  of 

a  certain  ram  (describe  the  same  if  practicable),  which  said  ram 
[he]  the  said  defendant,  then  and  there  allowed  to  go  at  large, 
out  of  his,  the  said  defendant's  own  enclosures;  which  said  ram 
then  and  there  was  found  with  certain  sheep  of  the  plaintiff, 
other  than  the  sheep  of  the  owner  or  keeper  of  said  ram,  and  not 
in  any  enclosure  of  the  said  defendant;  in  violation  of  and 
against  the  form  of  Sections^" of  the  Public  Statutes : 

"Whereby,  and  by  force  of  the  aforesaid  statutes,  in  such 
case  made  and  provided,  the  defendant  has  forfeited  [five] 
dollars  for  the  said  ram,  so  found  with  the  plaintiff's  sheep, 
and  an  action  has  accrued  to  the  plaintiff,  he  being  then  and 
there  the  owner  [keeper]  of  said  sheep,  with  which  said  ram  was 
found  as  aforesaid,  to  demaaid  and  recover  the  sum  of  [five] 
dollars  of  the  defendant,  he  being  then  and  there  the  [owner] 
[and  keeper]  of  said  ram. 

Yet,  the  said  defendant,  though  requested,  etc. 

{Conclude  as  in  §  438.) 

§  440.    Declaration  in  debt  on  a  recognizance  for  appeal.^ 

In  a  plea  that  the  defendant  render  to  the  plaintiff  the  sum 
of dollars,  which  he  owes  to  and  unjustly  detains  from  him : 

19P.  S.  Sees.  5593,  5594.  has  been  committed  to  jail  upon 

2op.  S.   See.   1651.     Debt  upon  a  the  execution. 

recognizance  on  appeal  will  lie  Sheeran   v.    Sparhawk,    68   Vt. 

notwithstanding  the  defendant  603. 
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For  that  whereas  one of ,  on  the day'  of , 

brought  his  certain  action  {set  forth  with  particularity  the  bring- 
ing of  the  action,  the  issuing,  service  and  return  of  the  unit,  the 
trial,  verdict  and  judgment  thereon;  the  a/ppUcation  for  and 
granting  of  the  appeal.) 

That  thereupon  the  said  defendant,  [ — ■■ —  as  principal  and 

the  said  defendant ]   as  surety,  then  and  there  personally 

appeared  before  the  said ,  justice  of  the  peace  as  aforesaid, 

and  each  for  himself  jointly  and  severally  acknowledged  him- 
self bound  to  the  said ,  {plaintiff  in  this  action,)  in  the  sum 

of dollars,  conditioned  that  the  said {appellant)  should 

prosecute   [his]  said  appeal  to  effect,  and  answer  and  pay  all 

intervening  damages,  occasioned  to  the  said {appellee)  by 

his  being  delayed,  with  additional  costs  in  case  the  judgment 
should  be  affirmed ;  a  true  copy  of  the  record  of  which  recog- 
nizance the  plaintiff  herewith  brings  into  court ; 

[That  said {appellant)  duly  entered  said  appeal  in  said 

county  court,  and  such  proceedings  were  thereupon  had  therein 
that  said  county  court,  at ,  in  said  county,  at  the  term  there- 
of begun  and  held^^  on  the  — ■■ — ,  rendered  judgment  in  said 

cause,  that  the  said should  recover  of  the  said ]    {set 

forth  the  recovery  in  deit,  damages  or  costs  according  to  the 
fact,)  as  by  the  records  and  proceedings  of  said  county  court  now 
therein  remaining,  more  fully  and  at  large  appear;  [on  which 

said  judgment  of  said  county  court ,  {if  an  execution  was 

issued,  state  the  date  and  fact;  also  its  deUverp  to  an  officer  and 
its  return  unsatisfied,  or  according  to  the  facts.)]  Which  said 
judgment  [and  execution]  and  the  said  recognizances,  have  never 
been  paid,  satisfied,  nor  otherwise  discharged. 

Wherefore,  the  said  plaintiff  says  that  the  said {ap- 

peUO'nt)  has  not  prosecuted  [his]  said  appeal  to  effect,  nor 
answered  nor  paid  the  damages  and  costs  sustained  as  aforesaid. 

[Whereby,  and]  by  means  whereof,  the  said  recognizance 
has  become  forfeited  and  due  to  the  said  plaintiff,  and  an  action 
has  accrued  to  [him]  the  said  plaintiff,  to  recover  of  the  said 
defendant,  the  said  sum  of  money  so  contained  in  said  recog- 
nizance. 

To  the  damage,  etc. 
{Conclusion  as  in  §  437.) 


2iSet  forth  the  proceedings  on  ap- 
peal according  to  the  fact. 
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§  441.    Declaration  in  debt  for  rent  on  an  oral  lease. 

(Begin  as  in  §  437.) 

For  that  the  plaintiff,  W  lease  parol,  on  ,  at 


demised  to  the  said  (defendant)   a    [house  and  shop], 

situate  in aforesaid,  to  hold  for  [one-quarter  of  a  year] 

then  next  ensuing  [and  so  from  quarter  to  quarter  as  long  as  both 

parties  should  agree],  yielding  and  paying  the  sum  of ,  for 

every  [quarter]  he  should  hold  the  premises  so  demised ;  by  force 

whereof  the  said (defendant)  then  and  there  entered  the 

premises,  and  held  them  until  ,  when  the  sum  of  

dollars  rent  became  due,  and  still  is  in  arrear  and  unpaid ;  where- 
by an  action  has  accrued  to  the  plaintiff  to  recover  and  have  the 
same  sum;  yet  the  said  defendant  has  never  paid  the  same,  but 
detains  it. 

(Conclude  as  in  §  437.) 

§  442.    The  action  of  covenant  broken. 

This  form  of  action  lies  when  a  covenant  or  agreement 
under  seal  has  been  violated  by  a  person  who  has  therein, 
agreed  to  perform  it.  Covenants  are  express  when  the  instru- 
ment expressly  requires  the  thing  to  be  done;  and  implied 
when  the  covenant  arises  by  some  implication  or  legal  infer- 
ence from  the  language  used  in  the  instrument.  The  action 
may  be  maintained  upon  either. 

Covenants  are  generally  contained  in  deeds,  leases,  and 
other  like  instruments  for  transferring  the  title  to  land;  but 
any  written  contract  may  be  under  seal,  so  that  an  action 
for  a,  breach  of  it  must  be  in  covenant. 

§  443.  Declaration^''  in  covenant  broken  for  failure  of 
title  conveyed  by  warranty  deed. 

In  a  plea  of  a  covenant  broken  [wherein  the  plaintiff  com- 
plains]   [for]   that  the  said  defendant  at  ,  in  the  county 

of  ,  by  his  deed  in  writing,  signed  by  his  hand,  sealed 

with  his  seal,  and  by  said  defendant  well  executed,  dated  the 
day^    of ,  and  then  and  there  delivered,  by  said  de- 


"iSee  Daggett  v.  Mendon,  64  Vt. 
323. 
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fendant  to  the  plaintiff,  duly  acknowledged  and  recorded  in  due 

form  of  law,  for  and  in  consideration  of dollars,  then  and 

there  paid  to  him,  the  said  defendant,  by  the  plaintiff,  did 
[give],  grant,  bargain,  [sell^'  and  confirm]  unto  the  said  plain- 
tiff a  certain  piece  or  parcel  of  land  lying  and  being  in  , 

in  the  county  of  ,  in  the  State  of  Vermont,  described  as 

follows:  {Insert  the  description.)  To  have  and  to  hold^^  the 
said  granted  premises,  with  the  appurtenances  thereof,  to  the 
said  plaintiff,  his  heirs  and  assigns  forever,  to  them  and  their 
own  proper  use,  [benefit  and  behoof] ;  and^^  the  said  defendant, 
in  and  by  his  said  deed,  for  himself  and  his  heirs,  executors^* 
and  administrators,  did  then  and  there  covenant  with  the  said 
plaintiff,  his  heirs  and  assigns,  that  at  and  until  the  ensealing 
of  said  deed,  the  defendant  was  well  seized  of  said  premises, 
as  a  good  indefeasible,  estate  in  fee  simple,  and  had  good  right 
to  bargain  and  sell  the  same  in  manner  and  form  as  therein 
written;  and  that  the  same  was  [were]  free  from  all  incum- 
brances whatsoever;  and  that  the  said  defendant  would  forever 
warrant  and  defend  the  said  granted  and  bargained  premises 
to  said  plaintiff,  his  heirs  and  assigns,  against  all  claims  and 
demands^"  whatsoever,  which  said  deed,  sealed  with  the  seal  of 
said  defendant,  the  plaintiff  herewith  brings  into  court. 

[And  the  plaintiff  avers  that^°  at  the  time  of  executing  the 
deed  aforesaid  to  said  plaintiff,  the  said  defendant  was  not 


23Follow  the  language  of  the  deed. 

2*Au  action  of  covenant  upon  the 
warranty  in  a  deed  cannot  be 
sustained  against  the  covenan- 
tor's heir  and  administrator 
jointly.  Such  a  declaration  is 
bad  on  demurrer. 
The  heir  is  not  liable  if  the 
administrator  has  enough  assets 
to  pay  the  debt.  Their  liabil- 
ity, therefore,  is  not  joint,  but 
successive. 

Woods,  V.  Ely,  7  So.  Dak.  471; 
Tabb  V.  Benford,  4  Leigh  132; 
Clark  V.  Winchell,  53  Vt.  408; 
Cunningham  v.  Orange,  74  Vt. 
115;  McKillop  V.  Burton,  83 
Vt.  403. 

2=A  declaration  in  covenant  is 
bad  on  demurrer  if  it  does  not 
show  that  the  eviction  claimed 
was  in  virtue  of  some  author- 
ity     conferred      by      the      cov- 


enantor, or  those  against  whom 
he  has  covenanted. 
Meet  v.  Wait,  80  Vt.  177. 
26If  the  action  or  count  be  upon 
the  covenant  of  warranty,  sub- 
stitute this  paragraph:  "And 
the  plaintiff  avers  that  said  de- 
tendant  has  not  kept  [his] 
said  covenant  to  warrant  and 
defend  said  premiBes,  but  that 
the  plaintiff  was  evicted  from 
said  premises  before  the  com- 
mencement   of    this    action,    to 

wit,  on  the day  of  ." 

Of  if  it  be  upon  the  covenant! 
against  incumbrances:  "And 
the  plaintiff  avers  that,  at  the 
time  of  executing  the  deed 
aforesaid  to  said  plaintiff,  the 
premises  aforesaid,  in  said  deed 
described,  were  not  free  from 
all  incumbrances  whatsoever." 


452 


DECLARATION  IN  COVENANT 


§  443 


lawfully  seized  of  the  said  granted  and  bargained  premises  in 
fee  simple,  nor  had  [he]  good  right  and  legal  authority  to  sell 
the  same  in  manner  and  form  as'"  aforesaid.]  {Set  forth  with 
legal  sufficiency  the  breach  complained  of;  for  instance:)   [And 

the  plaintiff  further  avers  that  afterwards,  to  wit,   at  

aforesaid,  on  the  day  of  ,  one  ,  of  -^ — ,  entered 

upon  said  land  and  evicted  and  expelled  the  plaintiff  there- 
from, so  that  he,  the  said  plaintiff,  could  not,  by  force  of  said 
deed,  quietly  and  peaceably  enjoy  and  possess  said  premises; 
nor  did  nor  would  the  defendant,  though  often  requested,  de- 
fend the  title  thereto  against  all  persons  who  might  lawfully 
claim  the  same ;  but  on  the  contrary  thereof,  when  the  plaintiff 

brought  an  action  against  the  said  ,  for  his  said  trespass 

upon  said  land,  and  for  the  damages  done  thereto  by  

(state  what  damages,)  the  said  defended  said  action,  and 

that  at  the  term  of  county  court,  it  was  by  said 

court  adjudged  and  decided  that  the  said  plaintiff  had  not  a 
lawful  title  to  said  premises,  and  that  the  said  defendant,  at  the 
time  when  he  so  conveyed  said  premises  to  the  plaintiff,  had  no 
title  thereto  which  he  could  convey;  and  that  said  court  there- 
upon rendered  judgment  in  said  cause  against  the  said  plain- 
tiff    (state  the  entry  and  amount  of  judgment),  which  said 

judgment  has  never  been  annulled,  reversed,  nor  set  aside.]' 

[And  the  plaintiff  further  avers  that,  on  the  day  of 

,  at  aforesaid,  during  the  pendency  of  said  action, 

and  before  the  said  trial  thereof,  he  gave  to  said  defendant  a 
seasonable  and  sufficient  notice  to  defend  the  title  to  said  land 
under  his,  the  said  defendant's  covenants  in  said  deed,  yet  the 
said   defendant  neglected   and  refused   to   defend  the  same.] 

Wherefore  the  said  defendant^'  has  not  regarded  [his]  said 
covenant  that  he  was  well  seized  of  said  premises  in  fee  simple. 


27lf  the  action  or  count  be  upon 
the  covenant  against  incum- 
brances, substitute  this  para' 
graph: 

"Wherefore  the  said  defend- 
ant has  n*)t  regarded  [iis] 
said  covenant  that  said  prem- 
ises were  free  from  all  incum- 
brances whatsoever,  but  has 
wholly  failed,"  etc. 
If  the  action  or  count  be  upon 
the  covenant  to  warrant  and 
defend,  substitute  this  para- 
graph : 
"Wherefore  the  said  defendant 


has  not  kept  [his]  said  cove- 
nant to  warrant  and  defend 
said  premises,  but  has  wholly 
failed  to  keep  and  perform  the 
same,  though  often  requested 
so  to  do,  whereby  the  plaintiff 
has  wholly  lost  the  money 
paid  for  said  land,  and  [the 
wood  and  timber  thereon 
growing,  and  the  income  and 
profits  to  be  derived  therefrom,} 
and  has  been  put  to  great  cost, 
trouble  and  expense  in  and 
about  trying  to  defend  his 
said   title   thereto." 
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and  had  good  right  to  bargain  and  sell  the  same,  but  has  wholly 
failed  to  keep  and  perform  the  same,  though  often  requested 
80  to  do. 

To  the  damage  of,  etc. 

(Conclude  as  in  §  191.) 

§  444.  Declaration  in  covenant  broken  on  an  indenture 
of  apprenticeship.^" 

In  a  plea  of  covenant  broken;  for  that  by  a  certain  deed 

indented,  made  at ,  on  the day'  of between  the 

said  [defendoMt)  of  the  [first]  part,  and  the  said  

{plaintiff)  of  the  [second]  part,  one  part  whereof,  sealed  with 
the  seal  of  the  said  defendant,  the  plaintiff  herewith  brings  into 
court,  [for  the  consideration  therein  mentioned,]  the  said  de- 
fendant did  covenant  and  agree  to  instruct  the  plaintiff  in  th^ 

art  and  calling  of  ,  which   [he]   the  said  defendant  then 

and  there  used,  and {set  forth  with  particularity  the  sub- 
stance of  the  defendant's  covenants). 

Yet  the  said  defendant  has  not {set  forth  the  matters 

as  to  which  the  defendant  has  not  performed,  as  ty  the  sealed 
instrument  required,  and  the  performance,  or  emstence,  of  all 
conditions  needed  to  make  such  requirements  operative.) 

And  so  the  said  defendant  his  covenants  aforesaid  has  not 
kept  but  has  wholly  broken  the  same.^* 

To  the  damage  of,  etc. 

{Conclude  as  in  §  191.) 

§  445.  The  action  of  assumpsit. — Assumpsit  is  a  form  of 
action  proper  to  be  brought  when  contracts  not  of  record  nor 
under  seal  have  been  broken,  especially  when  the  amount  of 
damage  sustained  is  uncertain,  or  is  dependent  upon  the 
judgment  of  the  triers. 


28Damages  for  breach  of  contract  Boardman  v.  Keeler,  31  Vt.  77; 

to  employ  a  servant  who  was  Paul  v.  School  District,  28  Vt. 

wrongfully    discharged    before  575;  Casheu  v.  School  District, 

the  end  of  his  term,  cannot  be  5o   Vt.   30;    Davis   v.   Streeter, 

recovered    under    the    common  75  Vt.  214-;  Derosia  v.  Fernald, 

counts,     but     the     declaration  83  Vt.  373;  86  Vt.  15;  see  P.  S. 

must  be  special,  and  the  cause  Sees.   3252  to   3257  and   §   445, 

of  action  is  not  the  same.  note  35. 
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It  will  not  lie  upon  a  contract  under  seal  unless  that  has 
been  modified  by  parol.** 

Ordinarily  assumpsit  will  not  lie  for  a  breach  of  duty, 
nor  for  a  wrong  which  was  not  a  breach  of  contract.*" 

But  when  the  defendant  has  wrongfully  taken  the  plain- 
tiff's property  and  has  converted  it  into  money,  not  merely 
into  other  property,  and  has  received  that  money,  or  some- 
thing equivalent  thereto,  the  plaintiff  may  waive  the  tort  and 
sue  in  assumpsit'^  for  the  money  received. 


§  446.  General  assumpsit  or  common  counts. — General 
assumpsit  is  a  variety  of  this  action,  useful  in  a  multitude  of 
instances,  so  that  it  makes  up  more  than  one-half  of  all  the 
actions  entered  in  court.  The  purport  of  the  declaration  is 
that  the  defendant,  being  indebted  to  the  plaintiff  in  a  certain 
sum,  upon  some  consideration  named,  thereupon  promised  to 
pay  said  sum  on  demand.  The  consideration  for  the  promise 
is  usually  stated  in  general  terms  and  such  statement  must  be 
appropriate  to  the  particular  ground  of  action,'^  so  that  the 
plaintiff  cannot  allege  a  promise  based  upon  one  considera- 
tion and  recover  by  proving  a  promise  based  upon  some  other. 
In  the  ordinary  forms,  a  number  of  different  considerations 


29The  modification  of  a  contract 
under  seal,  by  a  new  and  sub- 
sequent parol  agreement  upon 
sufficient  consideration,  ehang' 
ing  some  of  the  contract  pro- 
visions, will  set  the  whole  con- 
tract at  large  and  compel  a 
resort  to  the  action  of  assump- 
sit upon  the  modified  contract; 
but  if  the  parties  have  acted 
under  the  sealed  instrument, 
and  the  plaintiff  has  performed 
his  part  in  reliance  upon  it,  so 
that  the  defendant's  breach 
was  only  an  omission  to  keep 
the  covenants  contained  in  the 
instrument,  then  the  action 
must  be  in  covenant,  and  as- 
sumpsit will  not  lie. 
Mjrrick  V.  Slason,  19  Vt.  121; 
Camp   V.   Barker,   81   Vt.   469; 


Smith    V.    Smith,    45    Vt.    433; 

King  V.  Railroad,  51  Vt.  369; 

McKay  v.  Darling,  65  Vt.  639. 
soCharleston  v.  Stacy,  10  Vt.  562; 

Turnpike  v.  Smith,  12  Vt.  212; 

Danforth  v.  Grant,  14  Vt.  283; 

Winchell  v.  Noyes,  23  Vt.  303; 

Lemington  v.   Stevens,   48   Vt. 

38. 
siBurnap  v.  Partridge,  3  Vt.  144; 

Fisher  v.  Commissioners,  3  Vt. 

328;    Scott    v.    Lance,    21    Vt. 

507;  Stearns  v.  Dillingham,  23 

Vt.  624;   Phelps  v.  Conant,  30 

Vt.   277;   Elwell  v.  Martin,   33 

Vt.  217   (220);  Kidney  v.  Peri 

sons,    41    Vt.    386;    Gleason    v. 

Kinney,   65   Vt.   560    (565), 
32Beaeh   v.  Dorwin,   12   Vt.   139; 

Wertheim   v.   Fidelity,   72   Vt. 

326; 
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are  joined  together  in  consecutive  clauses;  and  one  single 
promise,  based  upon  all  such  considerations,  is  usually  alleged. 

The  common  or  general  counts  are  proper,  in  most  in- 
stances, whenever  the  defendant  owes  a  debt  to  the  plaintiff, 
or  has  in  his  hands  or  possession  the  money  or  its  equivalent 
of  the  plaintiff,  which  justice  and  equity  forbid  that  he  should 
retain." 

When  a  transaction  has  been  so  far  completed,  when  a 
special  agreement  not  under  seal  has  been  so  fully  performed 
by  the  plaintiff,  that  nothing  remains  to  be  done  by  the  defen- 
dant but  merely  to  pay  some  money,  then  the  common  counts 
will  lie;'*  but  when  the  plaintiff  claims  damages  for  the  non- 
performance of  a  special  contract,  written  or  oral,  or  when 
the  right  of  action  depends  upon  special  conditions  to  be 
performed  by  the  plaintiff,  then  the  cause  of  action  must  be 
declared  on  specially.^^ 

General  assumpsit  will  not  lie  against  a  surety  upon  a 
note,  nor  against  a  joint  maker  known  to  the  plaintiff  to  be 
a  surety  f^  nor  will  it  lie  against'^  an  endorser  of  a  promissory 


33Tatro  V.  Bailey,  67  Vt.  73. 

3*When  a  special  contract  has 
been  fully  executed  by  plain' 
tiff,  leaving  nothing  to  be  done 
except  for  the  defendant  to 
pay  money,  common  counts 
may  be  maintained,  if  the  ser- 
vice performed  under  the  spe- 
cial contract  would  raise  an 
implied  promise,  but  not  if 
there  would  be  no  contract  lia- 
bility whatever  except  for  the 
special  promise. 
Mattocks  V.  Lyman,  16  Vt. 
113;  Bradley  v.  Phillips,  52  Vt. 
517;  Eowell  v.  Dunwoodie,  69 
Vt.  Ill;  Hersey  v.  Assurance 
Co.,  75  Vt.  441;  Miller  v.  Wil- 
bur,  76   Vt.    73    (75). 

soThus,  under  the  common  counts 
a  hired  servant  can  recover 
wages  only  for  the  time  he  ac- 
tually worked.  If  he  claims 
damage    for    a    wrongful    dis- 


charge he  must  declare  specially. 
See  5  444,  note  28. 
Gandell  v.  Pontigny,  4  Campb. 
375;    Collins   v.  Price,   5   Bing. 
132;  Arehard  v.  Hornor,  3  Car- 

6  P.   349;   Smith  v.   Hayward, 

7  A.  &  E.  544;  Fewings  v.  Tis- 
dal,  5  Dowl.  &  L.  196;  Broxham 
V.  Wagstaffe,  5  Jurist  845;  Em- 
mens  v.  Elderton,  13  C.  B.  495) 
Goodman  v.  Pocock,  15  A.  &  E. 
(N.  8.)  576;  Wood  v.  Mayes, 
1  Wkly.  Eep.  166;  Derby  v. 
Johnson,  21  Vt.  17;  Sherman  v. 
Champlain  T.  Co.,  31  Vt.  162; 
Derosia  v.  Perland,  83  Vt.  372. 

36Wilson  V.  Green,  25  Vt.  450; 
Bank  v.  Smith,  30  Vt.  148;  Ar 
buckle  V.  Templeton,  65  Vt. 
205. 

s^Common  counts  are  also  insuffi- 
cient to  support  a  recovery 
upon  a  special  promise  to  pay 
the    notes    of    another    person 
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note,  whose  liability  depends  upon  demand  and  notice ;  but  it 
will  lie  against  an  endorser  whose  liability  is  that  of  a  joint 
maker. 

In  general  the  common  counts  are  used  to  recover  against 
the  maker  of  any  promissory  note;  or  for  money  borrowed 
and  not  paid;  or  for  work  and  services  of  every  kind;  for 
goods  sold  and  delivered ;  for  the  use  and  occupation  of  lands, 
when  the  contract  was  not  in  writing,  and  when  the  relation 
of  landlord  and  tenant  existed,  and  for  any  sum  of  money 
due  upon  contract  when  there  has  been  a  settlement  of  account 
and  a  definite  balance  has  been  agreed  upon.^'  The  simplest 
and  most  common  method  of  sueing  upon  a  promissory  note, 
by  the  holder  against  the  maker,  is  to  declare  simply  in  the 
common  counts  and,  with  the  entry  of  the  cause  in  court,  to 
file  a  specification  describing  the  note  and  stating  the  sum 
due  thereon. 

§  447.    Declaration  in  assumpsit,  common  counts. 
In  a  plea  of  the  case  for  that  the  defendant  [s] ,  at 


in  said  county,  on  the day^  of [A.  D.]  19 — ,  was  [were] 

indebted  to  the  plaintiff  [s]  in  the  sum  of dollars,  for  so 

much  money  before  that  time  had  and  received  by  the  defendant 
to  the  plaintiff's  use;  and  in  the  like  sum  for  so  much  money 
before  that  time  lent  and  accommodated  by  the  plaintiff  to  the 
defendant  at  the  defendant's  request;  and  in  the  like  sum,  be- 
fore that  time,  paid,  laid  out,  and  expended  by  the  plaintiff 
for  the  use  of  the  defendant  and  at  the  defendant's  request; 
and  in  the  like  sum  for  certain  work,  labor,  care  and  diligence 
of   the  plaintiff  before  that   time   done   and  performed,   and 
bestowed  about  the  business  of  the  defendant,  and  for  the  de- 
fendant at  the  defendant's  request,  and  for  divers  materials  in 
and  about  said  work,  furnished  by  the  plaintiff  at  the  defend- 
ant's request;  and  also  in  the  like  sum  for  divers  goods,  wares 
and  merchandise  of  the  plaintiff,  before  that  time  sold  and 
delivered  and  bargained  and  sold  to  the  defendant  at  the  de- 
secured    upon    property    mort-  Miller  v.  Wilbur,  76  Vt.  73. 
gaged    to    plaintiff    and    after-           ssgee  f  448,  note  39. 
wards   sold   to   defendant   sub* 
ject  to  the  mortgage. 
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fendant's  request;  and  also  in  the  like  sum  for  so  much  money 
found  due  from  the  defendant  to  the  plaintiff  on  accounting 
between  them ;  and  also  in  the  like  sum  for  the  use  and  occupa- 
tion by  the  defendaut  of  certain  lands  and  tenements  of  the 
plaintiff;  and  in  consideration  thereof  the  defendant  then  and 
there  promised  the  plaintiff  to  pay  the  plaintiff  the  said  sums 
on  demand;  yet,  though  often  requested,  the  defendant  has 
[have]  not  paid  the  same,  but  neglects  and  refuses  so  to  do. 
{Ad  damnum  and  conclusion  as  in  §  191.) 

§  448.    Common  count  on  an  account  stated.^" 

In  a  plea  of  the  ease  for  that  whereas  the  defendant  account- 
ed with  the  plaintiff,  of  and  concerning  divers  sums  of  money 
before  then  due  from  the  defendant  to  the  plaintiff  then  in  arreai* 
and  unpaid ;  that  upon  such  accounting  the  defendant  was  found 

to  be  in  arrear  to  the  plaintitf  in  a  Certain  sum  to  wit dollars; 

whereupon  being  so  found  in  arrear  and  indebted,  the  defendant 
in  consideration  thereof  undertook  and  faithfully  promised 
{etc.  as  in  §  447.)  {The  allegation  of  the  breach  in  this  as  in 
the  other  common  counts  is:)  Yet  the  defendant,  not  regarding 
his  said  promises,  *  »  *  »  although  often  requested,  has 
not  as  yet  paid  said  sum  of  money,"  etc. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


§  449.    Common  counts  under  Code  practice.^" 

(1)      [That  at  all  times  and  dates  alleged  herein  plaintiff 
was  and  now  is  a  corporation,  duly  incorporated  under  the  laws 


aoCommoii  counts  do  not  lie  to 
recover  money  paid  out  hy 
plaintiff,  to  repair  or  remedy 
the  results  of  a  tort  committed 
by  defendant;  but  only  when 
defendant  was  indebted  to 
plaintiff  on  contract  or  antece 
dent  debt,  and  then  agreed  upon 
the  amount  and  promised  to 
pay  it,  will  the  count  upon  an 
account  stated  support  a  re- 
covery. 

Whitewell  V.  Willard,  1  Mete. 
216;  Langdon  v.  Boane,  41  Am. 
Dec.  60;  Comer  v.  Way,  107  Ala. 
300;  Knowles  v.  Mitchell,  13 
East.  249;  Whitehead  v.  How- 


ard, 5  Moor  105;  Willis  v.  Jef- 
nagan,  2  Atk.  351;  Peacock  v. 
Harris,  10  East.  106;  Bradley 
V.  Phillips,  53  Vt.  517;  Powers 
V.  Ins.  Co.,  68  Vt.  396;  Parker 
V.  Clemens,  80  Vt.  531  (533-25). 
*oThi8  example  of  a  declaration, 
or  complaint,  under  a  system 
which  in  many  States  has  su' 
perseded  pleading  after  the 
forms  of  the  common  law,  iS 
placed  here  for  comparison  and 
illustration.  In  a  general  sense 
thg  two  systems  have  an  identi- 
cal aim,  the  presentation  of  the 
plaintiff's  claims  with  accural 
cy,  conciseness  and  perspicuity. 
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of  the  State  of 
[the  city  of] 


having  its  principal  place  of  business  in 


in  said  State.*^] 


(2)  [That  at  all  such  times  and  dates  defendants*^  [were] 
and  now  are  co-pai-tners  in  trade  residing  in   [the  city  of] 

,  doing  business  at  [said  city  of]  ,  under  the  firm  name 

and  style  of .] 

(3)  That  heretofore"  and  between  [ ,  19—  and , 

19 — ,]  plaintiff  through  [its]  [his]  duly  authorized  [officers] 
agents  and  servants,  sold,  furnished  and  delivered  to  the  de- 
fendants, [as  co-partners  aforesaid,]  at  their  special  instance 
and  request  and  upon  their  order,  certain  goods,  wares  and 

merchandise,  consisting  of  ,   {describe  generally  the  kind 

and  nature)  amounting  in  all,  at  the  prices  agreed  upon  there- 
for, and  by  the  reasonable  worth  and  value  thereof,  to  the  sum 
of doUars  and cents  ($ ) . 

(4)  That  said  merchandise,  so  sold  and  delivered  as  afore- 
said by  plaintiff  to  defendants,  was  sold  upon  a  credit  of 


days,  now  wholly  expired,  and  said  account  is  due,  but  that  the 
defendants  have  not  paid  the  same  nor  any  part  thereof. 

Whekefoee,  by  reason   of   the   facts   aforesaid,    there   is 
now  justly  due,  owing  and  unpaid  from  defendants  to  plaintiff 

the  sum  of  dollars  and  cents   ($ )  with  interest 

thereon  from  the  average  date  of ,  19 — ,  for  which  sum  and 

interest,  together  with  the  costs  of  this  action,  plaintiff  demands 
judgment  against  defendants.*^ 

§  450.    Common  counts  upon  a  fire  insurance  policy.*^ 

In  a  plea  of  the  case  for  that  the  defendant  heretofore,  to 
wit,  on  the day^  of ,  at in  the  county  of ,  was 


indebted  to  the  plaintiff  in  the  sum  of 


dollars,  due  from 


*iNote  that  these  allegations, 
■which  in  Vermont  practice  are 
part  of  the  process,  are  here 
made  a  part  of  the  pleading 
itself.  See  Chap.  XVI,  j  417, 
note   43. 

*2Note  the  resemblance  of  this 
pleading  to  a  modern  bill  oi! 
complaint  in  equity.  This 
pleading  is  adapted  to  but  one 
of  the  numerous  demands  oi 
claims  which  may  be  covered 
by  the  "common  counts,"  §  447. 


*3Unless  the  action  of  assumpsit) 
is  appropriate  at  common  law, 
that  form  cannot  be  sustained 
in  an  action  upon  an  insurance 
policy,  under  P.  S.  1504.  Thus, 
assumpsit  does  not  lie  upon  a 
policy  of  insurance  under  seal. 
Wertheim  v.  Fidelity  &c.  Co., 
73  Vt.  326;  Poole  v.  Accident 
Co.,  75  Vt.  85;  Hersey  v.  As- 
surance Co.,  75  Vt.  441;  Mor- 
rill V.  Foresters,  79  Vt.  479 
(487). 
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the  defendant  to  the**  plaintiff  [upon  a  certain  contract  of 
fire  insurance,  heretofore  executed  by  and  between  the  plaintiff 
and  defendant,  at  the  defendant's  special  instance  and  request; 
and  in  consideration  of  the  indebtedness  that  arose  upon  said 
contract  of  fire  insurance  by  the  loss  and  destruction  by  fire 
of  the  plaintiff's  insured  property,  without  fault  of  the  plain- 
tiff, and  covered  by  said  contract  of  fire  insurance,  and  while 
said  contract  of  fire  insurance  remained  in  full  force,]**  the 
defendant*^  then  and  there  undertook,  and  faithfully  promised 

the  plaintiff  to  pay  the  plaintiff,  the  sum  of dollars,  when 

thereunto  afterwards  requested;  yet,  though  often  requested, 
the  defendant  has  never  paid  the  same,  but  wholly  neglects  and 
refuses  so  to  do,  to  the  damage,  etc. 

{Ad  damnum  and  conclusion  as  in  §  191.) 

§  451.    Specification*"  of  notes,  etc.,  under  the  common 
counts. 


{Heading  as  in  §  75.) 

(I)     Now  comes  the  said  plaintiff  by 


his  attorney. 


and  gives  notice  that  in  the  above  entitled  action  he  will  claim 


**0r  [by  reason  of  the  loss  and 
destruction  by  fire,  without 
the  fault  of  the  plaintiff,  of 
the  property  of  the  plaintiff 
heretofore  insured  by-  the  de- 
fendant against  loss  and  de> 
struetion  by  fire  at  the  defend' 
ant's  special  instance  and  re- 
quest; and  in  consideration 
thereof,]  the  defendant  then 
and    there    undertook,    (etc.) 

*5ln  a  declaration  in  common 
counts  upon  a  policy  of  acci- 
dent insurance,  it  may  be  al- 
leged that  the  defendant  was 
indebted,  etc.,  "by  reason  of 
having  become  an  insurer  of 
the  plaintiff  against  accident, 
by  its  certain  policy  of  insur- 
ance theretofore  issued  to  the 
plaintiff,  and  by  reason  of  said 
plaintiff  having  sustained  bod* 
ily  injury  effected  through  ex- 
ternal violent  and  accidental 
means,  which  wholly"  eto.  (re) 


citing  the  language  of  the  pol- 
icy) "which  said  policy,  so 
issued   by  the   defendant,   was 

in  full  force,   to  wit,  at  

aforesaid,   on  the  day  of 

;    and,   being  so   indnbted, 

the  defendant,  then  and  there 
undertook"  etc. 
*8A  specification  is  not  a  pleading 
nor  any  part  of  the  declaration 
in  respect  to  subsequent  plead- 
ings, but  it  circumscribes  the 
scope  of  admissible  evidence, 
and  limits  the  right  of  recovery. 
It  may  be  amended,  expressly 
by  order  of  the  court,  or  im- 
pliedly by  the  acquiescence  oi 
the  court  and  partiea  in  the 
course  of  the  trial.  Bnt,  unless 
so  amended,  judgment  cannot 
be  rendered  for  a  cause  of  ac 
tion  not  contained  therein. 
Bank  v.  Lyman,  30  Vt.  666; 
Hicks  V.  Cottrell,  25  Vt.  80; 
Lapham  v.  Briggs,   27  "Vt.   36; 
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judgment  only  upon  the  following  described  written  instru- 
ment [s],  to  wit: 

(I)  One  certain  promissory  note  of  which  the  following 
is  a  copy:  {Insert  in  numbered  paragraphs  copies  of  all  notes 
on  which  recovery  is  claimed.) 

{Conclusion  as  in  §  77  (1).) 

{If  the  claim  be  for  items  of  charge  upon  book  or  the  like, 
the  specification  may  read  as  follows:) 

(II)  Now  comes  the  said  plaintiff,  by  ,  his  attorney, 

and  files  the  following  specification  of  his  claim  in  the  above 
entitled  action:   {Insert  a  copy  of  the  plaintiff's  account.) 

{Conclusion  as  in  §  77  (1).) 

(III)  Specification  upon  an  insurance  policy. 

{Begin  as  in  I) 

One  certain  policy  of  [fire]  or  [life]  or  [accident]  insur- 
ance,  issued  by  the   defendant,   dated  ,   numbered  , 

whereby  the  defendant  insured  the  plaintiff  against  ;  and 

that  on  the  day  of  ,  at  ,  the  plaintiff  sustained 

loss  and  damage  covered  by  said  policy,  by  reason  that 

{Set  forth  briefly  the  items  claimed  and  the  reasons  why.) 

{Conclusion  as  in  ^  77  {!).) 

§  452.    Special  declarations  in  assumpsit. 

When  a  special  declaration  is  necessary  it  usually  consists 
of  the  following  component  parts:  (1)  The  inducement,  which 
sets  forth  any  circumstances  material  to  show  and  explain  the 
situation  of  the  parties  at  the  time  of  making  the  contract. 
(2)  The  consideration  upon  which  the  defendant's  promise  or 
undertaking  is  grounded,*'      (3)   The  defendant's  agreements, 


Greenwood  v.  Smith,  45  Vt.  37;  ^'In  stating  the  consideration  of 

Lewis   V.   Jewett,    51   Vt.   378;  a  contract,  the  entire  consider- 

Bates  V.  Quinn,  56  Vt.  49;  John-  ation  should  be  set  forth  in  the 

son  V.  Gate,  75  Vt.   100;  Asel'  declaration,  but  only  that  par-" 

tine  V.  Perry,  75  Vt.  208  (210);  ticular  part  of  the  defendant's 

Currier  v.  King,  81  Vt.  285.  agreement  which  it  is  claimed 

County  Court  Eules,  7,  11,  13.  he   has   violated,    need   be   set 

forth. 

Ammel  v.  Noonar,  50  Vt.  402. 
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far  enough  to  show  how  he  has  broken  them.**  (4)  The  breacii. 
(5)  The  allegation  of  damages.     (6)  The  ad  damnum.*'' 


§  453.    Declaration  in  assumpsit  on  a  special  contract. 

In  a  plea  of  the  case  for  that  at ,  on  the day'  of 

{if  there  were  any  special  circumstances  material  to  show 

the  situation  of  the  parties  at  the  time  of  making  the  contract, 

state  them  here.)     In  consideration  that {state  the  entire 

consideration,  moving  from  the  plaintiff,  which  is  relied  on  to 
give  validity  to  the  defendant's  promise  a/nd  undertaking)  the 
said  defendant  then  and  there  undertook  and  promised  the 

plaintiff  that  he,  the  said  defendant,  would {set  forth  with 

certainty  and  particularity  what  the  defendant  agreed  to  do.) 

Yet  the  said  defendant,  not  regarding  his  said  promise  and 

undertaking,  did  not {set  forth  the  precise  matters  wherein 

the  defendant  has  failed  to  do  as  he  had  agreed.)   , 

Whereby  the  said  plaintiff  {set  forth  with  particu- 
larity the  items  of  damage  and  injury  to  the  plaintiff  for  which 
he  claims  compensation,  stating  all  facts  necessary  to  show  the 
relation  of  the  injurious  results  to  the  defendant's  breach  of 
contract;)  but  though  often  thereto  requested,  has  neglected  and 
refused  so  to  do. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


§  454.    Examples  of  inducements  under  §  453. 

(1)  The  said  plaintiff  was  the  owner  of  a  certain  farm, 

situated  in  the  town  of {briefly  describe  it)  and  the  said 

defendant  then  and  there  was  the  tenant  on  shares  of  the  mow- 


*sA  declaration  in  assumpsit 
should  always  aver  a  promise 
by  the  defendant  to  pay  the 
plaintiff;  and  should  not  state 
merely  evidential  facts,  al- 
though these  if  proven  might 
be  sufficient  to  warrant  the 
finding  of  an  implied  promise. 
In  correct  pleading  there  is  no 
such  thing  as  alleging  an  im- 
plied promise. 

Gould's  PI.  Ch.  3,  See.  19; 
Anon.,  6  Mod.  131;  Buckler  v. 
Angel,  1  Lev.  164;  Candler  v. 
Eossiter,  10  Wend.  488;  Doug- 
lass V.  Morrisville,  84  Vt.  306. 


4»The  ad  danmum — $  191 — should 
follow  the  statute  as  to  form — 
P.  S.  Sec.  6266  (1),  (2)  (3),— 
and  legally  is  an  essential  part 
of  the  declaration;  though,  if 
omitted  it  may  be  added  by 
amendment. 

Lamphere  v.  Coweu,  42  Vt.  175. 
Its  practical  utility  is  less  ob- 
vious; and  it  might  be  wholly 
dispensed  with,  did  the  statute 
so  permit,  without  inconven- 
ience to   any  one   concerned. 
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ing  and  tillage  land  upon  said  farm,  and  so  continued  to  be 
from  the day''  of until  the day  of ; 

(2)  The  said  plaintiff  was  the  owner  of  a  certain  horse, 

known  and  called  by  the  name  of ,  of  great  value,  to  wit, 

of  the  value  of dollars ;  and  the  said  defendant  then  and 

there  was  in  possession  of  a  certain  other  horse,  which  two 
horses  the  said  parties  then  and  there  proposed  to  exchange: 

(3)  The  said  plaintiff  was  the  sheriff  of  said  county  of 

,  and  on  the  day  and  year  last  aforesaid,  had  in  his  hands 

for  service  a  certain  writ  of  attachment,  in  favor  of against 

,  demanding  in  damages  the  sum  of dollars,  returnable 

before  the court,  directed  to  any  sheriff  or  constable  in  the 

state,  and  signed  by [a  justice  of  the  peace  of  said  county 

of ]  upon  which  said  writ  the  plaintiff,  at aforesaid, 

on  the  d^y  and  year  last  aforesaid,  attached  and  took  into  his 
possession,  the  following  described  goods  and  chattels  of  the 
said  — —  {defendant  in  said  writ),  of  the  value  of dollars: 

§  455.    Examples  of  considerations  under  §  453. 

(1)  And  whereas,  also,  in  consideration  of  the  premises, 
and  that  the  plaintiff  would  permit  the  defendant  to  continue 
in  the  occupation  of  said  mowing  and  tillage  land  as  a  tenant 
thereof,  he,  the  said  defendant,  etc. 

(2)  And  whereas,  also,  in  consideration  of  the  premises, 
and  that  said  plaintiff  would  then  and  there  sell,  transfer  and 
deliver  to  the  said  defendant  his,  the  said  plaintiff's  horse,  in 
exchange  for  the  said  horse  then  and  there  in  the  said  defend- 
ant's possession,  he,  the  said  defendant,  etc. 

(3)  And,  whereas,  also,  in  consideration  of  the  premises, 
and  that  the  said  plaintiff,  sheriff  as  aforesaid,  would  then  and 

there  return  and  deliver  to  the  said ,  the  said  goods,  and 

chattels,  so  taken  and  attached  by  the  said  plaintiff  upon  the 
writ  aforesaid,  he,  the  said  defendant,  etc. 

(4)  In  consideration  that  the  said  plaintiff,  being  theH 
unmarried,  then  and  there  promised  the  defendant  at  his  re- 
quest to  marry  him   [on  or  before  the  day  of  ]   or 

[when  she,  the  said  plaintiff,  should  be  thereto  afterwards  re- 
quested] or  [within  a  reasonable  time  thereafter]  he,  the  said 
defendant,  etc. 
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§  456.  Examples  of  statements  of  the  defendant's  agree- 
ments under  §  453. 

(1)  Promised  the  plaintiff  that  he,  the  said  defendant 
would  use  and  cultivate  said  mowing  and  tillage  lands,  during 
the  occupancy  thereof  by  the  said  defendant,  in  a  prudent, 
careful  and  husbandlike  manner. 

(2)  Represented  to  the  plaintiff  that  said  horse,  then  and 
there  in  the  said  defendant's  possession,  was  sound  and  free 
from  all  vices,  ailments,  (etc.) ;  and  then  and  there  promised  the 
plaintiff  that  he,  the  said  defendant,  would  warrant  said  animal 
to  be  sound,  as  then  and  there  represented  as  aforesaid. 

(3)  Promised  the  plaintiff  that  he,  the  said  defendant, 
would  return  said  goods  and  chattels  to  the  said  plaintiff, 
sheriff  as  aforesaid,  when  thereafterwards  requested,  or  that 
in  default  thereof  he,  the  said  defendant,  would  pay  to  the 

said  plaintiff  the  sum  of  dollars,  as  the  agreed  value 

thereof. 

(4)  Promised  the  plaintiff  to  marry  her  within  a  reason- 
able time  thereafter,  or  [to  marry  her  on  or  before  the day 

of ]  or  to  [marry  her  when  he  should  be  thereto  afterwards 

requested.] 

§  457.    Averment  of  breach  of  promise  of  marriage. 

And  the  plaintiff  avers  that,  confiding  in  said  promise  of 
the  defendant,  she  has  always  hitherto  remained  and  still  is 
unmarried,  and  has  been,  during  all  the  time  aforesaid,  and 
still  is  ready  and  willing  to  marry  the  said  defendant,  whereof 
he  has  always  had  notice;  yet  although  [the  said  date  so  fixed 
for  said  marriage  as  aforesaid  is  long  past]  or  [a  reasonable 
time  for  the  defendant  to  marry  the  plaintiff  has  elapsed  since 
the  making  of  said  promise  by  the  said  defendant,]  [and  although 
the  plaintiff  after  the  lapse  of  such  reasonable  time,  to-wit  on 

the  day  of ,  there  requested  the  defendant  to  marry 

her,]  he  did  not,  [nor  would  within  such  reasonable  time,  as 
aforesaid,  nor  at  any  other  time,]  marry  the  plaintiff,  but  wholly 
refuses  so  to  do. 

§  458.  Declaration  on  note  against  a  joint  and  several 
maker  who  is  a  surety. 


In  a  plea  of  the  case  for  that  whereas  one ,  on  the 


day^  of ,  at ,  in  the  county  of ,  made  his  promissory 
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§  459 


note  signed  by  the  proper  hand  of  him,  the  said 


and 


whereas  also,  then  and  there  the  said  defendant,  by  his  own 
proper  hand,  signed  his  name  to  said  note  as  a  surety   [and 

joint  and  several  maker,]  and  delivered  said  note  to""  one ; 

wherein  and  whereby  the  said and  said  defendant  then  and 

there,  for  value  received,  jointly  and  severally  promised  said 

to  pay  {set  forth  the  terms  of  the  note  according  to  the 

fact;  for  instoMce-.)   [him  or  bearer, dollars  in years 

from  the  date  thereof,  with  interest  annually,  with  the  privilege 

of  paying dollars  per  year  and  interest.]     And  afterwards, 

to  wit,  on  the day  of ,  the  said [endorsed]  assign- 
ed and  delivered  said  note  to""  the  plaintiff,  whereby  the  plain- 
tiff became  and  now  is  the  holder  [owner  and  bearer]  of  said 
note;  by  means  whereof  the  defendant  then  and  there  became 
liable  to  pay  to  the  plaintiff  the  amount  of  said  note ;  and  after- 
wards, in  consideration  thereof,  to  wit,  at ,  on  the day 

of  ,  the  said  defendant  did  promise  the  plaintiff  to  pay 

him  the  amount  of  said  note,  according  to  the  tenor  and  effect  of 
the  same.  Yet,  though  often  requested,  the  defendant  has  noli 
paid  the  same,  nor  any  part  thereof,  but  wholly  neglects  and 
refuses  so  to  do. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


§  459.    Declaration  on  note  against  endorser.'^ 

In  a  plea  of  the  case,  for  that  on  the  day^'  of  ', 

at one {the  maker)  made  his  promissory  note  of  that 


50A  note  executed  by  a  man  to  a 
woman  before  their  marriage 
continues  to  be  her  property 
after  the  marriage. 
P.  S.  Sees.  3040,  3037-3042. 
These  statutes  give  to  a  mar- 
ried woman  the  right  to  hold 
all  the  personal  property  and 
rights  of  action,  acquired  by 
her  before  marriage,  to  her  sole 
and  separate  use  after  marriage. 
She  then  may  make  legal  con- 
tracts with  persons  other  than 
her  husband;  may  sue  and  be 
sued  upon  such  contracts.  Thus, 
she  may  sell,  give  away,  trans- 
fer, etc.,  any  and  all  notes  then 
held  by  her,  as  her  sole  and 
separate  property  after  mar- 
riage, even  though  her  husband 


may  be  the  maker.  Another 
person,  having  thus  become 
the  lawful  holder  by  transfei! 
from  the  wife  of  such  a  note, 
may  sue  the  husband  upon  it 
and  recover,  although  she  may 
retain  such  an  equitable  inter' 
est  in  the  note  that  she  can 
recover  its  avails,  when  collect- 
ed, from  the  man  who  had  sued 
her  husband,  whom  she  could 
not  sue  at  law. 
Wright  V.  Burroughs,  61  Vt. 
390;  Chapman  v.  Kellogg,  103 
Mass.  246;  Abbott  v.  "Winches- 
ter, 105  Mass.  115;  Butler  v. 
Ives,  139  Mass.  202;  Spencer  v. 
Stockwell,  76  Vt.  176  (178). 
"See  P.  8.  Sees.  2680-88,  2697-98. 
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date  subscribed  with  the  proper  hand  of  him,  the  said  , 

wherein  for  value  received,  he  promised  to  pay  to  the  order  of 

one the  sum  of dollars  in [months]  after  date, 

then  nex,t  ensuing,  but  now  long  past,  at ,  and  thereupon  then 

and  there  delivered  said  note  to  the  said ,  who  thereupon, 

then  and  there,  in  consideration  of {state  what)  then  and 

there  endorsed  said  note  in  writing  by  signing  his  name  upon  the 
back  thereof;  and  thereby  then  and  there  ordered  the  contents 

of  said  note,  then  unpaid,  to  be  paid  to  one -,  and  then  and 

there  delivered  said  note  to  the  said {set  forth  the  successive 

endorsements  so  far  as  they  are  material.) 

And  afterwards,  to  wit,  at aforesaid,  on  the day 

of ,  the  said {last  endorser)  endorsed  said  promissory 

note  in  writing,  by  signing  his  name  upon  the  back  thereof,  and 
thereby  then  and  there  ordered  the  contents  thereof,  then  un- 
paid, to  be  paid  to  the  plaintiff,  and  then  and  there  delivered 
said  note  to  the  plaintiff,  who  then  and  there  became  the  holder 
and  owner  thereof. 

And  whereas  afterwards,  to  wit,  on  the day  of , 

when  said  promissory  note  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  said  note  was  duly  presented 

for  payment  at ,  [the bank]  in aforesaid,  where 

the  same  was,  by  its  terms  as  aforesaid,  made  payable,  and 
payment  thereof  was  then  and  there  duly  demanded,  which 
was  then  and  there  refused;  of  all  which  facts  the  said  de- 
fendant   ,  then  and  there  had  due  notice. 

Whereby  the  said  defendant  then  and  there  became  liable 
to  pay  the  plaintiff  the  aforesaid  sum  of  money,  in  said  promis- 
sory note  specified,  according  to  the  tenor  and  effect  of  the  same ; 
and  the  said  defendant,  in  consideration  of  the  premises  afore- 
said, afterwards,  to  wit,  at aforesaid,  on  the day  of 

,  did  undertake  with  and  promise  the  plaintiff  to  pay  [him] 

the  aforesaid  sujn  of  money  in  said  promissory  note  specified, 
when  [he]  should  be  thereto  afterwards  requested. 

Yet  the  said  defendant,  not  regarding  [his]  said  promise 
and  liability,  has  not  paid  said  sum  of  money  nor  any  part 
thereof,  but  though  often  requested,  neglects  and  refuses  so 
to  do. 

{Ad  damnum  and  conclusion  as  in  §  191.) 
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§  460.    Declaration  on  note  against  first  endorser;  de- 
mand and  notice  waived. 

In  a  plea  of  the  case,  for  that  [whereas,  heretofore,  to  wit] 

on  the day^  of ,  at ,  one {the  maker)  made 

his  promissory  note  of  that  date,  subscribed  with  the  proper  hand 

of  him  the  said  ,  wherein  for  value  received  he  promised 

to  pay  to  the  order  of  the  defendant,  ,  the  sum  of  ' 

dollars,  in  — —    [months]    after  date,  then  next  ensuing  but 

now  long  past,  at  ,  and  thereupon  delivered  said  note  to 

the  defendant;  and  whereas  also  the  said  defendant,  thereafter- 

wards,  to  wit;  on  the  day  of  ,  at  aforesaid, 

endorsed  said  note  in  writing,  by  signing  his  name  upon  the 
back  thereof,  and  thereby  then  and  there  ordered  the  contents 
thereof,  then  unpaid,  to  be  paid  to  the  plaintiff,  and  then 
and  there  delivered  said  note  to  the  plaintiff ;  and  whereas  also, 

afterwards,  to  wit,  on  the day  of at aforesaid,. 

when  said  note  became  due  and  payable  according  to  the  terms 
thereof,  the  said  defendant  in  consideration  that  the  plaintiff 
would  omit  to  make  demand  of  payment  of  said  note  and  to 
protest  the  same,  then  and  there  waived  demand  and  notice 
upon  the  back  of  said  note,  in  writing,  over  his  own  signature, 
and  thereby  became  liable  to  pay  the  same  to  the  plaintiff;  in 
consideration  whereof,  the  said  defendant  then  and  there 
promised  the  plaintiff  to  pay  him  the  sum  due  thereon  accord- 
ing to  the  tenor  thereof ;  yet,  though  often  requested,  the  defen- 
dant has  not  paid  the  same  nor  any  part  thereof,  but  neglects 
and  refuses  so  to  do. 

{Ad  damnum  and  conclusion  as  in  ^  191.) 

§  461.    Declaration  on  a  bill  of  exchange  against  accep- 
tor, drawer  or  endorser.'^ 

In  a  plea  of  the  case  for  that  [whereas  heretofore,  to  wit] 

at ,  on  the day^  of ,  one {the  drawer)   [the 

said"  defendant]  drew  his  certain  bill  of  exchange,  dated  the 
day  and  year  last  aforesaid,  wherein  [he]  (^id  order  and  direct 

one  of {the  drawee)    [the  said°'  defendant]  to  pay 

to  the  order  of  one  ,  {the  first  endorser)  the  sum  of  

dollars  [at day's  sight]  [in days  after  the  date  afore- 

siiThis  declaration  can  easily  be  sastate  according  to  the  facts, 

adapted  to  the  facts  of  any  of 
these  cases. 
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said]   [at  the bank]  for  value  received,  and  to  charge  said 

sum  of  money  to  the  said {drawer). 

"Whereupon  the  said {drawer),  in  consideration  of 

{state  what),  then  and  there  delivered  the  said  bill  of  exchange 
to  the  said ,  therein  named  as  the  payee  thereof; 

And  afterwards,  to  wit,  at ,  on  the day  of , 

the  said ,  upon  whom  said  bill  of  exchange  was  drawn,  and 

who  was  therein  ordered  and  directed  to  pay  said  sum  of 
money,  in  consideration  of  the  premises  aforesaid,  did°*  accept 
said  bill  of  exchange  by  then  and  there  writing  across  the  fae6 

thereof  the  words,  ' '  accepted  this day  of ,  payable  at 

the bank,"  to  which  said  instrument  of  acceptance  he, 

the  said then  and  there  did  sign  his  name ;  [whereby"'  he, 

the  said  defendant ,  {acceptor)  then  and  there,  in  considera- 
tion of  the  premises,  became  liable  to  pay  said  sum  of  money  at 
the  time  when  said  bill  of  exchange  should  become  due,  to  wit, 

at ,  on  the  day  of  ,  according  to  the  tenor  and 

efifect""  thereof.] 

And  afterwards,  to  wit,  at aforesaid,  on  the day 

of  -^ ,  the  said  {payee)  endorsed  said  bill  of  exchange 

in  writing,  by  signing  his  name  upon  the  back  thereof,  and 
thereby  then  and  there  ordered  the  contents  thereof,  then  un- 
paid, to  be  paid  to  one ,  and  then  and  there  delivered  the 

same  to  the  said  {set  forth  the  successive  endorsements 

so  far  as  they  are  material). 

And  afterwards,  to  wit,  at aforesaid,  on  the day 

of ,  the  said {last  endorser)  endorsed  said  bill  of  ex- 
change in  writing,  and  thereby  ordered  the  contents  thereof,  then 
unpaid,  to  be  paid  to  the  plaintiff,  and  then  and  there  delivered 
said  bill  to  the  plaintiff,  who  then  and  there  became  the  holder 
and  owner  thereof. 

And  whereas,  afterwards,  to  wit,  on  the day  of , 

when  said  bill  of  exchange  became  due  and  payable,  according  to 
the  tenor  and  effect  thereof,  said  bill  of  exchange  was  duly 
presented  for  payment  at [the bank]  in afore- 
said, where  the  same  was,  by  its  terms  as  aforesaid,  made  payable, 
and  payment  thereof  was  then  and  there  duly  demanded,  which 
was  then  and  there  refused;  [of  all"  which  facts  the  said  de- 
fendant,   ,  then  and  there  had  due  notice]."' 

5*If  he  did  not  accept,  follow  J  462.  oolf  the  acceptor  is  the  defend- 

'■"Use  this  bracketed  clause  only  ant,  this  clause  is  unnecessary. 

when  the  action  is  against  the 

acceptor. 
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Whereby  the  said  defendant  then  and  there  became  liable 
to  pay  the  plaintiff  the  aforesaid  sum  of  money,  in  said  bill  of 
exchange  specified,  according  to  the  tenor  and  effect  of  the  same ; 
and  the  said  defendant,  in  consideration  of  the  premises  afore- 
said, afterwards,  to  wit,  at aforesaid,  on  the day  of 

,  did  undertake  with  and  promise  the  plaintiff  to  pay  [him] 

the  aforesaid  sum  of  money,  in  said  bill  of  exchange  specified, 
when  he  should  be  thereto  afterwards  requested. 

Yet  the  said  defendant,  not  regarding  his  said  promise  and 
liability,  has  not  paid  said  sum  of  money,  nor  any  part  thereof, 
but  though  often  requested,  neglects  and  refuses  so  to  do. 

{Ad  damnum  and  conclusion  as  in  §  191.) 

§  462.  Declaration  on  a  bill  of  exchange  protested  for 
non-acceptance. 

{Begin  as  in  §  461.) 

And  afterwards,  to  wit,  at ,  on  the day''  of , 

the  said  bill  of  exchange  was  duly  presented  for  acceptance  to 

the  said  ,  upon  whom  it  was  drawn  and  who  was  therein 

ordered  and  directed  to  pay  said  sum  of  money,  and  acceptance 
thereof  by  him  was  then  and  there  duly  demanded,  which  accept- 
ance was  then  and  there  by  the  said refused;  of  all  which 

facts  the  said  defendant, ,  then  and  there  had  due  and  legal 

notice.  "Whereby  the  said  defendant  then  and  there  became 
liable  to  pay  the  plaintiff  the  aforesaid  sum  of  money,  etc. 

{Conclude  as  in  §  461,  so  far  as  appropriate.) 

§463.    The  action  of  account." 

This  action  chiefly  lies  to  recover  claims  which  arise  out 
of  fiduciary  relations,  as  when  the  parties  are  owners  in  com- 
mon or  jointly,  of  real  or  personal  property,  and  one  receives 
more  than  his  share  of  the  income  or  proceeds ;  or  when  there 
are  two  administrators  or  executors,  one  of  whom  neglects  to 
pay  the  debts,  residuary  legacy  or  funeral  charges,  in  propor- 
tion to  the  estate  in  his  hands ;  or  when  an  executor  withholds 
part  of  the  estate  from  the  residuary  legatee;  or  when  prop- 
erty is  consigned  to  be  sold  on  commission;  or  when  a  farm 


B'P.  S.  Sees.  1800  to  1807. 
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is  let  upon  shares  with  a  division  of  the  profits ;  or  when  the 
parties  have  heen,  or  are  partners,  and  their  co-partnership 
accounts  and  dealings  are  unsettled  and  unadjusted. 

In  many  of  these  instances  the  procedure  of  the  Court  of 
Chancery  affords  a  remedy  so  much  more  complete  and  satis- 
factory that  it  is  more  often  resorted  to  than  is  this  form  of 
action.  But  a  justice  has  jurisdiction  of  an  action  of  account,** 
so  that  the  expense  of  such  an  action  may  decide  the  remedy 
sought. 

The  most  striking  peculiarity  of  the  action  of  account,  is 
that  the  primary  issue  of  fact  arising  on  the  pleadings  is 
whether  the  defendant  ought  to  account  with  the  plaintiff. 
Upon  this  issue  the  parties  are  entitled  to  a  trial  in  the  ordinary 
way,  if  the  issue  is  properly  raised  and  a  trial  seasonably 
claimed.  But  usually  no  such  question  is  raised;  and  the 
county  court,  as  one  of  its  first  steps,  renders  a  judgment  that 
the  defendant  do  account  with  the  plaintiff;  whereupon  the 
question  as  to  how  much  is  due  from  and  to  either  party  on 
such  accounting,  is  tried,  not  by  jury,  but  by  an  appointee  of 
the  court  called  an  auditor;  because,  upon  that  issue,  neither 
party  has  any  right  to  a  jury  trial.  But  before  a  justice  there 
is  no  constitutional  jury  of  twelve  men,  so  that  the  cause  is 
triable  there  in  the  ordinary  manner.^' 

§  464.    Declaration  in  account  by  an  administrator."** 

In  a  plea  of  account,  for  that  whereas,  on  the day'  of 

,  and  for  a  long  time,  to  wit,  years,  prior  thereto,  at 

,  in  the  county  of ,  aforesaid,  the  said [the  plain- 
tiff's intestate,  who  was  then  living,]  and  the  defendant,  were 
partners  in  trade  [equal  in  interest,]  under  the  name  and  firm 

of ;  and  that  during  the  time  aforesaid,  the  defendant  was 

receiver  of  the  moneys  of  the  said  [plaintiff's  intestate, 

who  has  since  died,]  which  moneys  be  longed  to  the  said 

[plaintiff's  intestate]  and  defendant,  partners,  as  aforesaid;  and 


68Chadwick  v.  Divol,  12  Vt.  499.  «oSee  P.  S.  Sees.  1800  to  1807.    If 

"P.  S.  Sec.  1645.  brought  by  an   executor  make 

proper  changes.    See  Chap.  XII, 

i  318  (3). 
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that  the  defendant  received  of  such  moneys  by  the  hands  of 

divers  persons,  divers  sums  amounting  to dollars,  for  the 

common  benefit  of  the  said [plaintiff's  intestate]  and  the 

said  defendant,  and  to  render  unto  the  said a  reasonable 

account  respecting  the  same,  when  he,  the  defendant,  should 
be  thereto  requested;  yet  the  defendant,  though  afterwards,  td 

wit,  on  the day  of ,  at aforesaid,  requested  by  the 

said ,  [who  was  then  in  life],  and  though  frequently  re- 
quested by  the  plaintiff  since  the  decease  of  the  said  , 

has  not  rendered  a  reasonable  account,  but  so  to  do  has  refused 
and  still  refuses. 

To  the  damage  of  the  plaintiff,  as  such  administrator, 


dollars,  for  the  recovery  of  which,  with  just  costs,  the  plaintiff 
brings  suit. 

{Profert  of  letters.) 

And  the  plaintiff  further  avers  that  [since  the  date  last 
aforesaid,  to  wit,]  on  the day  of ,  the  said (intest- 
ate) departed  this  life  and  that  on  the  day  of  by 

the  probate  court  for  the  district  of ,  the  plaintiff  was  ap- 
pointed and  commissioned  to  be  administrator  of  [his]  estate; 
and  that  he,  the  said  plaintiff,  herewith  brings  into  court  the 
letters  of  administration  to  him  granted,  which  evidence  his  said 
appointment  as  such  administrator. 

{Conclusion  as  in  ^  191.) 

§  465.  Declaration  in  account  by  one  partner  against 
another. 

In  a  plea  that  the  said  defendant  render  a  reasonable  account 
for  the  time  in  which  he  was  receiver  of  the  money  of  the  said 
plaintiff,  from  whatever  cause  or  contract  coming,  to  the  comm^on 
profit  of  the  said  plaintiff  and  defendant;  for  that  the  said 
plaintiff  and  defendant  at ,  in  the  county  of ,  hereto- 
fore, to  wit,  from^ to ,  were  partners  [and  merchants] 

in  company,  [equally  and]  jointly  interested  in  carrying  on 
the  business  of  (state  what),  during  all  which  time  last  afore- 
said the  said  defendant,  as  such  partner  as  aforesaid,  to  wit, 

at ■  aforesaid,  received  from  and  out  of  the  profits  of  said 

business  the  sum  of dollars  over  and  above  his,  the  said 

defendant's  just  share  or  part  thereof,  in  trust  to  render  a 
reasonable  account  of  the  same  to  the  said  plaintiff  when  he, 
the  said  defendant,  should  be  afterwards  requested;  yet  the 
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said  defendant,  though  often  so  requested,  and  especially  on 

the  day  of  ,  at  aforesaid,  has  not  rendered  a 

reasonable  account  for  the  same  to  the  said  plaintiff,  but  hitherto 
so  to  do  has  refused  and  still  does  refuse. 

{Ad  damnum  and  conclusion  as  in  §  191. 

§  466.    A  declaration  vs.  bailiff  of  goods. 

In  a  plea  that  the  defendant  render  to  the  plaintiff  a  rea- 
sonable account  of  the  time  in  which  he  was  bailiff  of  the 

plaintiff,  for  that  the  defendant,  from  the day^  of ,  until 

the day  of ,  at ,  in  the  county  of ,  was  the  bai- 
liff of  the  plaintiff  and  during  all  that  time  had  then  and  there 

the  care  and  administration  of  {state  what,  as:)    [divers 

goods  and  merchandise  of  the  plaintiff,  to  wit,  of  the  value  of 

dollars,  to  be  sold  for  profit  on  account  of  the  said  plaintiff] ,  and 
to  render  an  account  of  the  same  to  said  plaintiff,  when  he  should 
be  afterwards  requested;  yet  the  defendant,  although  often  so 
requested,  has  not  rendered  a  reasonable  account  for  the  same 
to  the  plaintiff,  but  so  to  do  has  hitherto  refused  and  still  does 
refuse. 

{Ad  damnum  and  conclusion  as  in  §  191.) 

§  467.  The  action  of  book  account.'^ — From  a  very  early 
period  in  the  colony  of  Connecticut  a  form  of  action  of  equit- 
able nature  called  "book-debt,"  was  in  common  use.  At  a  time 
when  the  common  law  rule  was  strictly  held,  that  no  person 
could  testify  in  his  own  cause,  the  parties  to  an  action  of  book- 
debt  were  allowed  to  be  witnesses  in  their  own  favor.  So  early 
as  1714  an  express  statute  sanctioned  the  practice  and  regu- 
lated the  procedure. 

In  the  early  legislation  of  Vermont,  this  form  of  action, 
familiar  to  many  of  the  primitive  settlers,  was  naturalized 
under  the  title  of  book  account. 

This  form  of  action,  though  sometimes  regarded  as  a 
variety  of  the  action  of  account,  is  yet  a  separate  form,  on 
the  trial  of  which,  however,  any  item  of  account  or  deal  be- 


8iP.  S.  Sees.  1491,  1519,  1523, 
1530,  1800,  1803,  6266  (24). 
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tween  the  same  parties — ^though  not  general  and  extensive  deal- 
ings,— ^which  may  appear  to  the  court  more  properly  to  belong 
to  the  action  of  account,  may  be  tried  and  adjusted  in  this 
action.'^ 

Book  account  is  called  a  "highly  beneficial  remedy."  It 
is  a  substitute  for  the  action  of  general  assumpsit  when  the 
matters  in  issue  are  the  ordinary  subject  of  book  charge."' 

It  stands  upon  the  right  of  the  plaintiff  (or  of  the  defen- 
dant when  book  account  is  pleaded  in  set-off)  to  charge  the 
items  claimed  upon  his  books  of  account.  When  an  obligation 
to  account  for  property  or  money  results  directly  from  the 
transaction,  though  that  obligation  may  not  be  absolutely  per- 
fect, and  the  right  of  action  may  depend  on  something 
yet  to  be  done,  the  right  still  exists,  and  this  action  may  be 
maintained ;  while  a  recovery  may  be  had,  if  the  right  of  action 
be  perfect  at  the  time  of  trial."* 

No  general  rules  have  been  laid  down  to  limit  the  right 
of  charge  and  recovery  in  this  form  of  action ;  but  money  lent, 
goods  sold  and  delivered,  labor  and  services,  and  any  other 
matter  of  dealing  which  by  express  agreement,  or  by  implica- 
tion from  the  course  of  dealing  between  the  parties'^  has  been 
permitted  to  be  charged  on  book,  may  be  adjusted  in  this 
action. 

This  action  does  not  lie  for  goods  sold  but  not  delivered, 
nor  when  the  property  in  the  articles  sold  has  not  passed  to 
the  purchaser ;  nor  for  damages  arising  out  of  the  breach  of  a 
special  contract,  written  or  oral;  nor  does  it  lie  to  recover 
upon  a  promissory  note,  nor  for  the  use  and  occupation  of 
land,  nor  for  wrongs  as  to  which  the  statute  provides  an 

e2P.  S.  See.  1801.;  Hydeville  Co.  esSometimes  the  only  evidence  of 

V.  Barnes,  37  Vt.  588;  Huxley  an  agreement  to  adjust  in  this 

V.  Carman,  46  Vt.  463;  form  of  action  may  be  that  the 

«3Gassett  v.  Andover,  21  Vt.  343  party  did  not  object  to  the  im< 

(352).  proper  item  at  the  time,  on  the 

6*Loomis   V.   Wainwright,   21  Vt.  ground  of  its  impropriety  as  a 

530    (538);    Jackman    v.    Part-  matter  of  book  charge, 
ridge,  31  Vt.  558  (562). 
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express  remedy,  though  the  common  counts  in  assumpsit 
might  lie  in  some  or  all  of  these  cases. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  of  book 
account  when  the  apparent  debtor  side  of  the  plaintiff's  book 
does  not  exceed  $200,  and  the  county  court  has  jurisdiction 
above  that  sum;  so  that  the  declaration,  which  may  merely 
state  the  balance  claimed,  does  not  afford  any  test  of  juris- 
diction.'* 

The  method  of  trial  in  book  account  is  the  same  as  in 
account.  After  judgment  to  account,  in  the  county  court,  the 
question  as  to  how  much  is  due  to  balance  book  accounts  be- 
tween the  parties  is  referred  to  an  auditor,  and  on  that  ques- 
tion there  is  no  constitutional  right  to  a  jury  trial."' 

If  any  part  of  the  plaintiff's  account  had  become  due 
at  the  time  of  bringing  the  action,  it  may  be  maintained,  and 
the  auditor,  or  justice  of  the  peace,  or  jury,  must  adjust  all 
proper  book  accounts  between  the  parties  down  to  the  time 
of  trial,  though  some  items  may  not  even  have  accrued  at 
the  commencement  of  the  action,  and  although  subsequent 
transactions  may  have  changed  the  balance  as  between  the 
parties,  so  that  the  plaintiff  may  be  owing  the  defendant  upon 
a  general  settlement.®' 

§  468.    Declaration  in  an  action  on  book.°° 

In  a  plea  that  the  defendant  render  to  the  plaintiff  the 

sum  of  dollars,  which  the  plaintiff  says  is  due  from  the 

defendant  to  balance  book  accounts  between  them,  as  by  the 
plaintiff's  original  book,  ready  to  be  produced  in  court,  may 
appear.  Now  the  plaintiff  says  that  the  defendant,  though 
often  requested,  has  ever  refused  and  still  does  refuse,  to  settle 
and  adjust  the  account  of  the  plaintiff,  or  to  pay  the  balance 
thereupon  due. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


«8Bates    V.    Downer,    4    Vt.    178;  esMartin  v.  Fairbanks,  7  Vt.  97; 

Paul    V.    Burton,    33    Vt.    148;  Pratt    v.    Gallup,    7    Vt.    .344; 

Berry  v.  Deehenes,  68  Vt.  387.  WethereU    v.    Bvarts,    17    Vt. 

•THall  V.   Armstrong,  65  Vt.  421.  319. 


«oP.  8.  Sec.  6266  (24). 
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§  469.    The  action  of  trespass. 

Trespass  is  probably  tbe  oldest  of  all  our  forms  of  action, 
and  was  for  torts  what  the  action  of  debt  anciently  was  for 
contracts.  It  lies  for  direct,  violent,  wilful  and  forcible  in- 
juries, as  distinguished  from  such  as  are  indirect,  conse- 
quential, and  devoid  of  force.  It  lies  for  three  kinds  of  tres- 
passes, viz:  to  the  person,  to  personal  property,  and  to  real 
estate. 

Trespass  to  the  person  lies  for  assaults  and  batteries,  for 
false  imprisonment,  and  for  any  other  wrongful  and  forcible 
acts,  which  tend  to  put  the  injured  one  in  fear  for  his  per- 
sonal safety.  It  lies  for  any  positive  act  from  which  the 
plaintiff  suffered  an  immediate  injury. 

Trespass  to  personal  property  lies  for  any  wrongful  as- 
sumption of  the  custody,  control  or  possession  of  such  prop- 
erty, which  interferes  with  the  exclusive  right  of  the  lawful 
possessor,  though  such  property  may  not  be  removed  nor  any 
actual  force  exerted  upo"  it.  It  lies  in  favor  of  the  person 
in  actual  or  constructive  possession  of  such  property,  at  the 
time  of  the  wrongful  interference  therewith.  Though  the 
plaintiff  may  not  have  been  the  true  and  sole  owner,  yet  if 
he  had  the  actual  possession,  or  such  property  therein  as  gives 
a  constructive  possession,  and  the  right  of  immediate  posses- 
sion, he  may  maintain  the  action.  Actual  possession  of  lands 
or  chattels,  though  wrongful  or  unwarranted,  is  a  suffieient 
title  upon  which  to  maintain  trespass,  except  as  against  the 
legal  owner.'" 

§  470.    Damages  in  actions  of  tort. 

In  this  class  of  actions  the  matter  of  damages  involves 
not  only  a  greater  range  of  inquiry  than  in  actions  of  contract, 
but  an  additional  class  of  objects. 

In  all  actions  where  damages  are  recoverable  the  end 


'oAdams  v.  Burton,  43  Vt.  36; 
Stratton  v.  Lyons,  53  Vt.  641; 
Taylor  v.  Hayes,  63  Vt.  475. 
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sought  is  to  compel  the  defendant  to  make  the  plaintiff  whole 
for  all  the  direct  and  natural  consequences  of  the  wrongful 
acts,  but  not  for  any  remote,  speculative  nor  fanciful  results. 
"When  contracts  have  been  broken,  the  plaintiff  should  be  paid 
what  he  has  lost, — as  by  the  difference  in  price  between  what 
the  defendant  had  agreed  to  pay  for  an  article  and  what  the 
plaintiff  could  obtain  for  it  after  the  defendant's  refusal  to 
accept  it. 

In  actions  of  tort  to  the  person,  there  can  be  no  exact 
measure  of  damages,  but  the  whole  question  must  be  left  to 
the  sound  judgment  of  the  jury. 

When,  however,  the  circumstances  are  such  that  it  appears 
to  the  jury  that  the  defendant  was  actuated  by  evil  motives, 
such  as  malice,  wantonness,  or  wicked  intention,  the  jury 
have  the  privilege  (though  the  plaintiff  cannot  claim  it  as  a 
right),  to  increase  the  amount  of. damages  awarded,  beyond  the 
amount  of  compensation  justly  due  for  the  actual  losses 
suffered. 

This  additional  sum  is  called  exemplary,  vindictive  or 
punitive  damages,  or  smart  money;  and  is  intended  to  teach 
people  the  lesson  that  they  cannot,  with  impunity,  violate  the 
right  of  personal  security  and  of  private  property,  even  though 
the  actual  injury  may  be  slight." 

In  actions  of  tort  the  actual  damages  depend  upon  a 


'1  Exemplary  damages  are  al- 
lowable only  to  enhance  actual, 
compensatory  or  ordinary  dam- 
ages; and  the  propriety  of 
their  allowance  depends  whol- 
ly on  the  defendant's  wanton* 
ness  or  malice  in  the  very  mat- 
ter  for  which  he  is  found  lia- 
ble. 

Earl  V.  Tupper,  45  Vt.  275; 
Hoadley  v.  Watson,  45  Vt.  289; 
Krug  V.  PitasB,  162  N.  Y.  154; 
Moore  v.  Duke,  84  Vt.  401. 
Exemplary  damages  are  indivi- 
sible among  the  several  de|- 
fendants,  and  must  be  allowed 
against  all  or  none.  While  all 
defendants  found  guilty  in  the 


same  action  are  equally  liable 
for  actual  or  compensatory 
damages,  without  regard  to  the 
degrees  or  shades  of  their  guilt, 
vet  exemplary  damages  must 
be  assessed  on  the  basis  of 
the  guilt  of  the  most  innocent 
of  the  defendants  so  found  lia- 
ble. 

Clark  V.  Newsam,  1  Exeh.  131; 
McCarthy  v.  DeArmit,  99  Pa. 
St.  63;  Lombard  v.  Batchelder, 
58  Vt.  559;  Willet  v.  St.  Albans, 
69  Vt.  337;  Haver  v.  Cent.  E. 
E.,  64  N.  J.  L.  312;  Railroad  v. 
Prentice,  147  V.  S.  101;  Pohr 
mann  v.  Trac.  Co.,  63  N.  J.  L. 
391;  Wells  v.  Eailroad,  S3  Vt. 
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§    471 


greater  number  of  circumstances  than  in  ordinary  actions  of 
contract ;  and  such  circumstances,  when  material,  should  ordi- 
narily be  set  forth  in  the  declaration,'"  unless  the  injurious 
results  sustained  would  naturally  flow  from  the  wrongs 
described.''^ 

In  trespass  to  personal  property  the  damage  usually  con- 
sists of  the  injury  to  it,  when  it  has  not  been  destroyed  nor 
carried  away;  and  in  such  cases  is  the  actual  value  of  the 
property  at  the  time  of  its  destruction  or  removal.  The  same 
is  true  of  injuries  to  real  property.'* 


§  471.    Declaration  in  trespass  for  an  assault  and  battery. 


in 


In  a  plea  of  trespass,  for  that  the  defendant  at  — 
said  county,  on  the  day'  of  ,  with  force  and  arms. 


108;  Moore  v.  Duke,  84  Vt.  401. 
Exemplary  damages  were  not 
recognized  in  these  cases: 
Spear  v.  Hubbard,  4  Pick.  143; 
Barnard  v.  Poor,  21  Pick.  378; 
Hawes  v.  Knowles,  114  Mass. 
518;  Murphy  v.  Hobbs,  7  Colo. 
541;  Eiewe  v.  MeCormick,  11 
Neb.  361;  Wilson  v.  B'owen, 
64  Mich.  133;  Bixby  v.  Dunlap, 
56  N.  H.  456;  Farrow  v.  Hof- 
fecker,   79   Atl.    920    (921). 

''^Special  damages  are  such  as 
naturally  result  from  the  de- 
fendant's wrongful  act  sued 
for,  but  are  not  its  necessary 
consequences  or  results.  They, 
therefore,  are  not  implied  as 
matter  of  law  from  the  state- 
ment in  pleading  of  the  wrong- 
ful act,  and  must  be  particular- 
ly set  out  in  the  declaration, 
else  evidence  of  them  will  not 
be  received  at  the  trial. 
Tomlinson  v.  Derby,  43  Conn. 
562;  Smith  v.  Whittlesey,  79 
Conn.  189;  Cordner  v.  Hall, 
Conn.,    79    Atl.    55    (56). 

'swhen  properly  alleged  in  the 
declaration  such  special  dam< 
ages  may  be  recovered  as  are 
the     natural     and     proximate. 


though   not   always  the  neces- 
sary consequence  of  the  defen- 
dant's acts  complained  of. 
Roberts  v.  Graham,  6  Wall.  578; 
Brown    v.    Cummings,   7    Allen 
507;  Wells  v.  B.  &  M.  E.  Co., 
82  Vt.  108  (120). 
'*The  forcible  violation  of  a  legal 
right    imports     some    damage. 
See  Chap.  XV,  i  398,  note  10. 
Nominal   damages   are   such  as 
exist  only  in  name,  but  not  in 
amount. 

Stanton  v.  Bailroad,  59  Conn. 
873;  Michael  v.  Curtis,  60  Conn. 
363;  Brennan  v.  Bridge  Co.,  72 
Conn.  386;  Moore  v.  Duke,  84 
Vt.  401. 

They  are  not  meant  as  any  equi- 
valent or  satisfaction  for  the 
injury  sustained;  but  nominal 
damages,  and  damages  merely 
small,  are  not  the  same,  in  fact 
nor  in  results. 

Nominal  damages  are  "a  mere 
peg  on  which  to  hang  costs," 
existing  in  name  only,  but  not 
in  amount. 

Stanton  v.  Bailroad,  59  Conn. 
272;  Beattie  v.  Railroad,  Conn. 
80  Atl.  709  (710). 
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upon  the  body  of  the  plaintiff  an  assault  did  make,  and  him,  the 
said  plaintiff  {set  forth  the  actual  violent  acts)  [did  then  and 
there  beat,  strike,  wound  and  ill  treat]  and  [with  a  certain 
weapon,  to  wit,  a  revolver]  and  [with  the  hands  and  fists 
of  him,  the  said  defendant]  did  then  and  there  [beat,  bruise, 
wound  and  ill-treat  the  plaintiff,]  and  [did  then  and  there 
throw  .a  certain  large  fire  cracker,  to  wit,  a  cannon  cracker,  so 
called,  then  and  there  charged  with  certain  dangerous  explosive 
materials,  the  exact  nature  whereof  is  to  the  plaintiff  unknown, 
which  said  fire  cracker  then  and  there  exploded  near  the  plain- 
tiff's head]  whereby  the  plaintiff  was  {set  forth  the  actual  di- 
rect injuries  sustained.) 

{Ad  damnum  and  conclusions^  as  in  §  191.) 


§  472.    Trespass:  for  an  assault  by  running  over  a  child 
in  the  highway/' 

For  that  the  said  defendant,  at ,  on  the day'  of 

-,  with  force  and  arms  assaulted  the  said  plaintiff,  and  then 


and  there  with  great  force  and  violence  cast  and  threw  him, 
the  said  plaintiff,  down  to  and  upon  the  ground,  and  then  and 
there  ran  over  him,  the  said  plaintiff,  with  a  [span  of  horses  and 
a  sleigh],  which  he^  the  said  defendant,  was  then  and  there 
driving,  and  trampled  him,  the  said  plaintiff,  upon  the  ground; 
and  then  and  there  bruised,  maimed,  and  wounded  him,  the  said 
plaintiff,  and  then  and  there  dislocated  the  shoulder  of  him,  the 
said  plaintiff,  and  then  and  there  broke  and  crushed  the  leg 
of  him  the  said  plaintiff. 

By  means  of  which  said  several  premises,  he,  the  said  plain- 
tiff, then  and  there  was  greatly  bruised  and  wounded,  and  be- 
came and  was  sick,  sore  and  disordered,  and  the  leg  of  him,  the 
said  plaintiff,  was  then  and  there  cut  off  and  amputated,  in 
consequence  of  said  wounds  and  bruises;  and  the  said  plaintiff 
remained  sick  for  a  long  space  of  time,  to  wit,  for  the  space  of 
[three]  months  then  next  following,  during  all  which  time, 
he,  the  said  plaintiff,  thereby  suffered  great  pain. 

And  other  wrongs  he,  the  said  defendant,  then  and  there 
did  to  the  said  plaintiff  against  the  peace. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


■"Robinson  v.  Cone,  28  Vt.  213; 
and  see  Judd  v.  Ballard,  66  Vt. 
668. 


478 


DECLARATIONS  IN  TRESPASS  §  474 

§  473.  A  common  allegation  of  damage  in  actions  for 
injury  to  the  plaintiff's  person. 

Whereby  (set  forth  the  injuries  as  they  actually  occurred, 
for  instance:)  [the  plaintiff's  hip  and  leg  were  broken,  and  he 
was  otherwise  hurt,  bruised,  cut,  injured  and  wounded  in  and 
about  his  hips,  legs,  face  and  other  parts  of  his  body;]  and 
whereby,  also,  the  said  plaintiff  then  and  there  became  and  was 
sick,  sore,  lame  and  disordered,  [so  that  his  life  was  greatly 
despaired  of]  and  so  remained  and  continued  for  a  long  period 
of  time,  to  wit,  hitherto ;  {siate  the  true  time)  during  all  which 
time  he,  the  said  plaintiff,  by  reason  of  the  defendant's  said 
wrongful  acts,  thereby  then  and  there  suffered  and  underwent 
great  pain,  and  was  thereby  then  and  there  hindered  and  pre- 
vented from  performing  and  transacting  his  lawful  affairs  and 
business,  by  him  during  that  time  to  be  performed  and  trans- 
acted ;  and  also,  by  means  of  the  premises,  [he]  the  said  plaintiff 
was  thereby  then  and  there  put  to  great  expense,  cost,  and 
charges,  in  the  whole  amounting  to  a  large  sum  of  money,  to 

wit,  the  sum  of dollars,  in  and  about  endeavoring  to  be 

cured  of  the  said  [wounds,  sickness,  lameness  and  disorder]. 
so  occasioned  as  aforesaid,  and  has  been  and  is,  by  means  of 
the  premises,  otherwise  greatly  injured  and  damnified,  to  wit, 
at aforesaid. 

(Ad  damnum  and  conclusion  as  in  §  191.) 

§  474.    Trespass  to  land. 

Trespass  to  real  property  lies  in  favor  of  the  owner  of 
the  land,  or  of  the  person  in  actual  possession  of  it,  at  the  time 
of  the  defendant 's  entry  upon  the  land. 

The  gist  of  this  variety  of  the  form  of  action  is  the  de- 
fendant's wrongful  entry  upon  the  land.  Other  wrongs,  done 
after  such  an  entry,  on  the  occasion  of  committing  the  tres- 
pass, are  matters  of  aggravation  merely,  to  be  considered  on 
the  question  of  damages,  but  not  of  themselves  constituting 
a  part  of  the  plaintiff's  cause  of  action.  By  a  proper  course 
of  pleading,  however,  such  additional  matters,  which  might 
be  substantive  grounds  of  recovery,  even  though  the  defend- 
ant 's  entry  was  lawful,  may  be  raised  to  the  degree  of  distinct 
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injuries,   and  made  the   cause  of  recovery  in  this  form  of 
action.'" 


§  475.    Declaration  in  trespass  on  the  freehold. 

In  a  plea  of  trespass,  for  that  the  defendant  at  ,  in 

the  county  of  ,  on  the  day'  of  ,  and  on  divers 

other  days  and  times  between  that  date  and  the  date  of  this 
writ,  with  force  and  arms  broke  and  entered  a  certain  close  of 

said   plaintiff   situated   in   aforesaid,    and   described    as 

follows:  (insert  description)  and  being  so  entered,  then  and 
there  cut  down  and  destroyed  the  trees  and  timber  upon  said 
close  then  and  there  growing  and  being,  to  wit  (describe  the  dif- 
ferent kinds  of  trees)  [ spruce  trees, beech  trees,  etc.], 

of  great  value,  to  wit,  of  the  value  of dollars ;  and  the  timber, 

wood  and  logs  thereof,  the  product  of  said  trees  so  cut  down. 


'«In  trespass  on  the  freehold,  the 
declaration  often  alleges  facts 
in  addition  to  the  breach  and 
entry;  such  as  specific  injuries 
to  buildings,  fences,  furniture 
goods,  animals  and  even  human 
beings  then  on  the  premises,  all 
resulting  from  or  following 
after  the  original  trespass.  In 
such  instances  the  defendant 
often  may  plead  some  defense 
such  as  license  to  enter,  right  of 
way  etc.,  which  will  completelj* 
answer  the  original  breach  of 
the  close,  but  will  not  justify 
the  aggravated  injuries.  If  the 
latter  are  alleged  in  the  same 
count  with  the  allegation  of 
breach  and  entry,  it  may  be 
equivocal  whether  plaintiff  in- 
tends such  additional  matter  as 
mere  aggravation,  or  as  ground 
for  a  substantive  recovery;  and 
if  there  is  any  reasonable 
doubt,  the  defendant  has  a 
right  to  pass  it  by,  pleading  to 
and  justifying  the  original  en- 
try alone.  After  such  a  plea 
the  regular  procedure  is  for  the 
plaintiff  to  file  in  reply  a  new 
assignment  of  the  additional 
wrongs  as  distinct  and  substan- 
tive trespasses.     Such  new  as> 


signment  is  not  a  departure  ia 
pleading.  It  does  not  introduce 
any  new  cause  of  action,  but 
merely  states  the  original  cause 
with  greater  particularity,  or 
assigns  as  a  substantive  ground 
of  damage  what  the  declaration 
has  made  only  a  matter  of  ag- 
gravation. 

But  if  defendant,  instead  of 
passing  over  these  matters  of 
aggravation,  attempts  to  jus- 
tify them  in  his  plea,  he  makes 
them  substantive  trespasses; 
and  since  a  new  assignment  of 
them  in  a  replication  would  be 
a  useless  repetition,  it  is 
not  required. 

So,  too,  if  defendant,  instead  of 
pleading  a  special  plea,  files  a 
notice  of  defense  under  the 
statute,  which  does  not  admit 
of  any  replication,  then  plain- 
tiff may  introduce  evidence  of 
the  aggravation  without  any 
new  assignment. 
Hubbell  V.  Wheeler,  3  Aik.  359) 
Keyes  v.  Preseott,  32  Vt.  86; 
Grout  V.  Knapp,  4o  Vt.  163; 
Warner  v.  Hoisington,  42  Vt. 
94;  Carpenter  v.  Barber,  44  Vt. 
441;  Sawyer  v.  Childs,  83  Vt. 
339. 
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to  wit:  {describe  the  timber,  logs  and  other  products)  of  great 
value,  to  wit,  of  the  value  of  (one  hundred)  dollars,  then  and 
there  took,  carried  away  and  converted  to  his,  the  defendant's 
own  use.    To  the  damage,  etc. 

Also  in  a  further  plea  of  trespass,  for  that  the  defendant,  at 

,  in  said  county,  on  the  day  of  ,  with  force  and 

arms  broke  and  entered  the  close  of  said  plaintiff,  situated  in 

aforesaid,  to  wit,  a  certain  [dwelling  house,  store 

building]  {describe  the  building)  and  being  so  entered,  then 
and  there,  made  an  assault  upon  the  plaintiff  {set  forth  the 
details  according  to  the  fact  as  in  §§  471  or  473)  and  other 
enormities  to  the  plaintiff  the  said  defendant  then  and  there  did, 
against  the  peace.    To  the  damage,  etc. 

Also,  in  a  further  plea  of  trespass,  for  that  the  defendant 

at ,  in  said  county,  on  the day  of ,  with  force  and 

arms  broke   and   entered  the   close   of   the  plaintiff,   situated 

in  aforesaid,    {describe  the  same)   and  being  so  entered, 

then  and  there  seized  and  took  possession  of  divert  goods 
and  chattels  of  the  said  plaintiff  then  and  there  being,  con- 
sisting of {describe  the  goods  and  chattels)  and  then  and 

there  broke  and  destroyed  the  said  goods  and  chattels,  {describe) 
and  took  and  carried  away  other  of  said  goods  and  chattels, 
{describe  what),  from  and  out  of  the  possession  of  the  plaintiff, 
and  removed  them  to  places  to  the  plaintiff  unknown.  {Set 
forth  any  other  injuries.) 

Whereby,  and  in  consequence  of  such  unlawful  injury  and 
seizure,  the  plaintiff  has  been  deprived  of  his  said  goods  and 
chattels,  and  of  all  the  profits  that  would  have  accrued  to  him 
from  the  sale  and  use  thereof,  and  during  all  the  time  from 
thence  hitherto  until  the  bringing  of  this  action,  the  said  de- 
fendant has  kept  possession  of  said {dwelKng  house)  and 

prevented  the  plaintiff  from  occupying  the  same.  {Set  forth 
all  the  wrongful  acts.)  And  other  wrongs  to  the  said  plaintiff 
the  defendant  then  and  there  did  against  the  peace. 

{Ad  damnum  and  conclusion  as  in  ^  191.) 

§  476.    Declaration  for  trout  fishing  on  posted  lands.'^ 

In  a  plea  of  trespass,  for  that  the  plaintiff,  heretofore,  to 
wit,  at  in  the  county  of ,  on  the  day'  of  , 

"Acts  1910.  No.  213.  Sec.  1;  P.  S.  ault,     70    Vt.     617;     Payne    v. 

Sec.    5354;    Pannenter   v.    Gas-  Gould,   74   Vt.   208;    Payne    v. 

well,  53  Vt.  7;  State  v.  Theri>  Sheets,  75  Vt.  336. 
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19 ,  was  the  [owner]  or  [occupant]  of  a  certain  parcel  of 

enclosed"  land  or   [cultivated  land  not  enclosed]   within  this 

State,  situate  and  lying  in  said  town  of and  described  as 

follows  to  wit:  {insert  a  description)  through  which  said  land 
[there]  flowed  then  and  there  a  certain  stream  of  water,  having 
a  length  upon  said  land  of  not  more  than  miles. 

That,  on  the  day  and  year  last  aforesaid,  and  for  a  long  time 

prior  thereto,  to  wit,  for  the  period  of  years,  at  

aforesaid,  the  said  plaintiff  had  kept  stocked  at  his  own 
expense  the  waters  upon  said  land  with  [trout]  {or  other  fish, 
stating  what)   artificially   [hatched]   or   [reared.] 

Also  for  that  the  said  plaintiff,  on  the  day  of , 

19  ,  at  aforesaid,  and  before  the  committing  of  the 

trespasses  by  the  defendant  hereinafter  mentioned,  placed  in 

the  said  stream  of  water  upon  said  land, thousand  [trout] 

fry  or  [ hundred  fingerlings]  which  said  number  of  fish 

than  and  there  was  [more  than]  one  thousand  fry  or  [three  hun- 
dred fingerlings]  for  each  half  mile  or  less  of  the  stream  afore- 
said upon  said  parcel  of  land.  {Set  forth,  also,  any  other  stock- 
ing with  fish  relied  on.) 

That  afterwards,  to  wit  on  the day  of ,  19 , 

at aforesaid,  and  before  the  beginning  of  the  open  season 

for  trout  in  the  year  last  aforesaid,  the  said  plaintiff  filed  with 

the  town  clerk  of  said  town  of ,  in  which  said  stream  of 

water  lies,  a  sworn  affidavit,  subscribed  and  sworn  to  by  said 
plaintiff,  stating  that  the  provisions  of  section  5355  of  the  public 
statutes  had  been  complied  with  and  showing  the  number  and 
kind  of  fish  so  distributed,  from  whom  purchased  [procured] 
and  the  date  thereof. 

That  afterwards,  to  wit,  on  the day  of ,  19 , 

at aforesaid,  the  said  plaintiff  caused  to  be  conspicuously 

posted  in  [two]  conspicuous  places  on  said  parcel  of  land,  [two] 
notices,  each  not  less  than  two  feet  long,  nor  less  than  one  foot 
wide,  each  of  which  notices  then  and  there  stated  that  shooting, 
trapping  and  fishing  on  said  land  were  prohibited;  and  the 


The  fish  and  game  statutes  inhabitant  of  this  State,  mere- 
have  been  so  frequently  altered  ly  for  entering  upon  the  unen- 
that  a  form  based  on  any  of  closed  and  uncultivated  lands 
them  may  seem  of  questionable  of  another,  to  hunt,  fish  or  fowl 
value.  Such  a  form  may  afford  thereon.  That  right,  if  exercised 
a  suggestion  of  correct  allega-  at  seasonable  times,  is  gnaT< 
tion;  but  should  not  be  fol»  anteed  by  the  Vermont  eonsti- 
lowed  without  a  careful  study  tntion. 

of  existing  statutes.  State    v.    Norton,   45    Vt.    258; 

TSTrespass  does  not  lie  against  an  Payne  v.  Gould,  74  Vt.  208(210) 
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name  of  [one]  [or  the  said ]  as  [owner]    [occupant,] 

who  then  and  there  was  the  [owner]  [occupant]  of  said  premises, 
was  appended  to  each  of  said  notices. 

And  the  plaintiff  avers,  that  the  defendant,  afterwards, 

to  wit,  at  aforesaid,  on  the  day  of  ,  19  , 

with  force  and  arms  wilfully  broke  and  entered  upon  the  above 
described  parcel  of  land,  without  permission  of  the  owner  [or 
occupant]  thereof,  for  the  purpose  of  fishing  thereon,  [in  said 
stream  of  water]  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace;  [and'*  said 
defendant  then  and  there  trampled  down  and  injured  the  grass 
of  the  plaintiff,  and  other  wrongs  to  the  plaintiff  then  and  there" 
did,]  whereby  [and  by  force  of  the  said  statute,]  an  action  has 
accrued  to  the  plaintiff,  to  demand  and  recover  of  the  defendant 
the  sum  of  twenty-flve  dollars  for  such  entry ;  in  addition  to  the 
other  damages  sustained  thereby.    All  which  is  to  the  damage 

of  the  plaintiff  dollars;  for  the  recovery  of  which,  with 

just  costs,  the  plaintiff  brings  suit. 

{Oonclusion  as  in  §  191.) 

i  477.     Trespass  to  personal  property. 

In  a  plea  of  trespass,  for  that  heretofore  to  wit,  on  the  — 

day'  of ,  at ,  in  the  county  of ,  the  said  plaintiff 

was  possessed  [in  his  own  right]  of  a  certain  vehicle,  then  and 
there  called  an  automobile,  [lettered,  numbered  and  described 
as  follows:]  — —  {Insert  a  brief  description)  of  great  value,  to 

wit,  of  the  valtie  of  dollars;  which  said  vehicle  the  said 

defendant,  without  leave  or  license  and  against  the  will  of  the 
said  plaintiff,  then  and  there  with  force  and  arms  took  and  re- 
moved from  the  possession  of  said  plaintiff,  and  then  and 
there,  wholly  without  such  license  or  permission  drove,  ran  and 
propelled  the  same  upon  and  along  the  public  highway  in  said 

town  of  ,   [and  in  other  towns  to  the  plaintiff  unknown] 

and  thereby  then  and  there  deprived  said  plaintiff  of  the  use  of 

said  vehicle,  for  and  during  a  long  period  of  time,  to  wit, 

days;  and  also,  then  and  there,  overturned,  broke  to  pieces, 

damaged  and  injured  the  vehicle  aforesaid  {set  forth  the 

precise  injuries)  whereby,  and  in  consequence  of  the  de- 

TSThis    allegation    is    usually  in-  proved.    It   is    also    sometimes 

serted  to  save  an  adverse  judg'  inserted  in  a  separate  count  for 

ment  in   some   eases   in  which  ordinary  trespass  on  the  free- 

the    intent    to    fish    cannot    be  hold. 
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fendant's  said  wrongful  acts,  the  plaintiff  afterwards,  to  wit, 

on  the  — —  day  of at  aforesaid,  was  obliged  to  and 

did  expend  a  large  sum  of  money,  to  wit,  dollars,  in  re- 
pairing and  putting  into  partial  order  the  vehicle  aforesaid, 
from  the  injuries  so,  as  aforesaid,  sustained. 

And  other  wrongs,  {etc.  as  in  §  475.) 

(Ad  damnum  and  conclusion  as  in  ^  191.) 

§  478.    Trespass  for  a  collision. 

In  a  plea  of  trespass,  for  that  heretofore,  to  wit,  on  the 


day^  of ,  at ,  in  the  county  of ,  the  said  plaintiff 

was  driving  and  travelling  upon  and  along  the  public  highway 

in  said  town  of  ,  in  a  certain  vehicle,   [then  and  there] 

called  a  carriage,  [drawn  by  one  horse]  {describe  further  if 
necessary)  ;  and  the  said  defendant  then  and  there  was  driving 
and  travelling  upon  and  along  the  same  highway,  [in  a  direc- 
tion opposite  to  that  of  the  plaintiff]  in  a  certain  other  vehicle, 
then  and  there  called  an  automobile ;  whereupon  the  said  defend- 
ant with  force  and  arms,  violently  drove  and  propelled  his  said 
automobile,  then  and  there  controlled  and  managed  by  the  de- 
fendant, upon  and  against  the  said  carriage  of  the  plaintiff, 

and  then  and  there    struck,  crushed  and  overturned {state 

injuries  as  they  octuaMy  occurred)  the  carriage  of  the  plaintiff. 

Whereby,  and  by  reason  of  the  defendant's  wrongful  acts, 

as  aforesaid,  the  plaintiff  was  then  and  there  deprived  of  the  use 

of  his  said  vehicle,  for  and  during  a  long  period  of  time,  to  wit, 

days;  and  also,  by  reason  of  the  premises,  the  plaintiff, 

afterwards,  to  wit,  on  the day  of at ,  aforesaid, 

was  obliged  to  and  did  expend  a  large  sum  of  money,  to  wit 

dollars,  in  repairing  and  putting  into  partial  order  the 

vehicle  aforesaid,  from  the  injuries  aforesaid. 

Whereby,  also,  by  reason  of  the  defendant's  wrongful  acts 
as  aforesaid,   [the  plaintiff  was  then  and  there  greatly  bruised, 

hurt  and  wounded] (//  plaintiff  was  personally  injured,  set 

forth  the  injuries  and  damage  as  in  §§  471,  473.) 

{Ad  damnum  and  conclusion  as  in  §  191.) 

§  479.    The  action  of  trespass  on  the  case. 

This  action  lies,  in  general,  to  recover  for  injuries  caused 
by  the  tortious  wrong-doing  of  another,  for  which  the  law  has 
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provided  no  other  adequate  remedy ;'°  but  usually  for  injuries 
produced  by  acts  that  did  not  directly  and  immediately  cause 
the  efifect  complained  of.  The  distinction  between  this  form 
of  action  and  trespass,  though  natural  and  in  most  instances 
easy  to  be  drawn,  became  in  practice  so  obscure  that,  to  pre- 
vent the  injustice  of  turning  a  plaintifiE  out  of  court  because 
he  had  brought  tlje  wrong  action,  the  legislature  many  years 
ago  provided  that  the  counts  in  trespass  might  be  joined  in 
the  same  declaration  with  counts  in  trespass  on  the  case,  in- 
cluding trover,  if  for  the  same  cause  of  action.*^  In  such  cases, 
while  the  declaration  need  not  state  that  such  different  counts 
are  for  the  same  cause  of  action,  yet  the  court  must  be  satisfied 
from  the  declaration  itself  that  it  is  so/^ 

The  more  common  subjects  of  this  action  are  neglects  of 
duty  by  public  officers,  by  employers  of  help,  especially  by 
railroads,  manufacturers,  quarrymen  and  the  like,  and  by  com- 
mon and  other  carriers;  libel  and  slander;  wrongful  death,  a 
right  of  action  given  by  statute  f^  malicious  prosecution ;  fraud 
and  deceit ;  injuries  on  highways ;  and  causes  of  action  specially 
given  by  statute,  unless  some  other  form  of  action  is  pre- 
scribed, particularly  when  the  amount  of  recovery  is  not  fixed. 

A  declaration  on  the  ease  should  set  forth  the  facts  con- 
stituting the  relation  between  the  parties,  giving  rise  to  the 
duty  which  it  is  claimed  the  defendant  has  violated;  and  it  is 
not  enough  merely  to  state  that  the  defendant  owed  such  a 
duty,  nor  simply  that  he  was  negligent,  nor  that  he  committed 


soGriffin  v.  Parwell,  30  Vt.  151: 
8  Hinder  Vermont  statutes — P.  S. 
1503 — counts  in  trespass  and  on 
the  case  including  trover,  if  for 
the  same  cause  of  action  may 
be  joined. 

But  a  count  in  trover  for  the 
conversion  of  household  goods 
is  not  for  the  same  cause  of  ac 
tion  as  that  alleged  in  a  count 
in  trespass  on  the  freehold  foi 
breaking  and  entering  a  dwel 
ling  house  and  expelling  the 
owner,  but  with  no  mention  of 


any  goods.  Such  a  misjoinder 
makes  the  entire  declaration 
bad  on  demurrer,  though  there 
may  be  other  counts  in  tres 
pass  which  do  allege  the  remov- 
al of  the  goods. 
Keyes  v.  Prescott,  32  Vt.  86; 
Templeton  v.  Clogston,  59  Vt. 
CSS;  Sawyer  v.  Childs,  83  Vt. 
339. 

82Templeton   v.    Clogston,    59   Vt. 
638. 

ssP.  S.  Sec.  3839,  3840. 
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a  wrongful  act,  without  also  showing  why  he  was  so  bound, 
and  why  his  acts  amounted  to  an  actionable  wrong. 

The  usual  allegations  of  such  a  declaration  are:  (1)  a 
statement  of  the  situation  of  the  parties  and  premises:  (2)  the 
legal  conclusions  of  right  in  the  plaintiff,  or  of  duty  by  the 
defendant  to  the  plaintiff,  which  the  pleader  claims  to  result 
from  such  relations;**  (3)  the  wrongful  and  injurious  acts 
done  by  the  defendant :  (4)  the  resulting  injury  to  the  plain- 
tiff, so  expressed  as  clearly  to  show  that  it  did  result  from 
such  wrongful  acts;  (5)  the  special  damage,  if  any,  thereby 
sustained;  and  (6)  the  ad  damnum. 

§  480.  Declaration  in  case;  for  obstructing  a  water 
course. 

For  that  whereas  the  plaintiff,  before  and  at  the  time  of 
the  committing  of  the  grievances  hereinafter  mentioned,  was, 
and  from  thence  hitherto  has  been  and  still  is,  lawfully  possessed 
of  a  certain  [saw]  mill,  with  the  appurtenances,  situated  and 
being  at  a  certain  place  called ,  in  the  town  of afore- 
said, near  to  a  certain  stream  of  water,  or  water  course,  the  same 
being,  etc.,  {describe  it),  and  also  near  to  and  below  a  certain 
[grist]  mill  of  the  said  defendant,  situate  and  being  upon  the 
same  stream  or  water  course,  hereinbefore  mentioned ;  and  that 
there  was  then,  and  ever  since  has  been,  and  still  is,  a  certain 
stone  dam,  at  and  across  the  said  water  course  and  also  the  said 
[grist]  mill  of  the  defendant,  situated  upon  or  near  to  the  said 
stream  or  water  course  and  below  the  said  dam,  with  a  flume 
extending  from  said  dam,  to  the  said  [grist]  miU  through  and 
by  which  said  [grist]  mill  was  supplied  from  said  dam  with 
necessary  water  for  the  working  of  the  machinery  of  the  same, 

to  wit,  at aforesaid;  and  whereas  the  said  plaintiff,  before 

and  at  the  time  of  the  committing  of  the  said  grievances 
hereinafter  mentioned,  was  and  from  thence  hitherto  has  been 
and  still  is,  lawfully  seized  and  possessed  of  the  right  to  draw 
water  from  said  dam  or  to  draw  from  the  said  flume  the 


s^When  the  facts  which  show  a  Kennedy  v.  Morgan,  57  Vt.  46 

legal  duty  are  properly  alleged,  (48);   Brothers'  admr.  v.  But- 

the   formal   statement    of   that  land  R.  Co.  71  Vt.  48 ;  Cetof onte 

duty  is  not   strictly  necessary,  v   Coke   Co.,   78  N.  J.  L.   662; 

though    usual    and    convenient;  Esalinger  v.  Boehm,  N.  J.  L. 
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water  collected  and  confined  by  the  said  dam  for  the  use  and 
working  of  the  said  saw  mill  and  the  machinery  attached 
thereto  until  the  water  of  the  said  stream  or  water  course, 

above  the  said  dam,  should  or  might  settle [to  the  level  of 

the  top  of  a  certain  stump  standing  in  the  water  above  the  said 

dam  near  a  certain  old  flume  and  being  about rods  north 

easterly  from  the  said  dam,  which  said  level  was  formerly  known 
and  called  as  low-water  mark;] 

By  reason  whereof  the  said  plaintiff  of  right  ought  to  have 
had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the 
benefit  and  advantage  of  the  water  of  the  said  stream,  or  water 

course,  above  the  said  level  of [the  top  of  the  said  stump,} 

and  confined  by  the  said  dam  as  aforesaid  for  supplying  the  said 
saw  mill  with  necessary  water  for  the  working  thereof,  with  the 
right  and  privilege  of  drawing  the  same  water  from  the  said 
dam,  or  from  the  said  flume,  for  that  purpose,  as  aforesaid,  to 
wit,  at aforesaid. 

Yet  the  said  defendant,  well  knowing  the  premises,  but 
contriving  and  wrongfully  and  unjustly  intending  to  injure 
and  prejudice  the  said  plaintiff  in  this  respect,  and  to  deprive 
him  of  the  use,  beneflt,  and  advantage  of  the  water  of  the  said 
stream,  or  water  course  [above  the, said  level  of  the  top  of  the 
said  stump,  and  confined  by  the  said  dam  as  aforesaid],  to 
which  he,  the  said  plaintiff,  was  so  entitled  as  aforesaid,  and  to 
hinder  and  prevent  him  from  using  and  working  his  said  sa'W 
mill  in  so  ample  and  beneficial  a  manner  as  he  of  right  ought 
to  have  done  and  otherwise  would  have  done  and  to  put  him  to 
great  charge,  expense,  trouble,  and  inconvenience,  whilst  he,  the 
said  plaintiff  was  so  possessed  of  the  said  [saw]  mill,  with  the 
appurtenances,  as  aforesaid,  and  so  worked  and  used  the  said 

[saw]  mill  in  the  business  of  [sawing  lumber]   therein, 

heretofore  to  wit,  on  the day^  of and  on  divers  other 

days  and  times  between  that  time  and  the  day  of  the  commence- 
ment of  this  action,  wrongfully  and  injuriously  closed  and  shut 
the  headgate  of  the  said  flume,  and  kept  and  continued  the  said 
headgate  so  closed  and  shut  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto;  and  thereby,  during  all  the  time 
aforesaid,  unlawfully  and  wrongfully  stopped,  prevented,  and 
hindered  the  water  of  the  said  stream  [the  same  being  at  a  level 
higher  than  the  aforesaid  level]  from  running  or  flowing  into 
the  same  flume. 

Wherefore,  and  by  reason  thereof,  the  said  plaintiff  could 
not  draw  from  the  said  flume  the  water  of  the  said  stream  or 
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water  course  [above  the  said  level  of  the  top  of  the  said  stump 
and]  confined  by  the  said  dam  as  aforesaid,  which  he  was  entitled 
so  to  draw  therefrom  ^s  aforesaid,  nor  any  part  thereof,  for  the 
supplying  of  his  said  [saw]  mill  with  necessary  water  for  the 
working  thereof,  during  all  or  any  part  of  that  time,  as  he  of 
right  ought  to  have  done. 

And  the  said  plaintiff  thereby,  for  want  of  the  same  water, 
could  not,  during  all  nor  any  part  of  that  time,  use  his  said[saw| 

mill,  nor  follow,  use  nor  exercise  the  business  of [sawing 

lumber]  therein,  in  so  large,  ample  or  beneficial  a  manner  as  he 
might  and  otherwise  would  have  done;  but  thereby,  during  all 
that  time,  was  hindered,  obstructed,  annoyed,  and  incommoded 
in  the  use  and  enjoyment  of  his  said  [saw]  mill,  and  deprived 
•  of  all  the  benefits,  profits,  gains,  and  advantages  which  he  other- 
wise might  and  would  have  made  by  carrying  on  his  said  business 
therein,  to  wit,  at aforesaid. 

(Ad  damnum  and  conclusion  as  in  §  191.) 

§  481.    Declaration  in  case  against  a  sheriff,  for  neglect 
of  his  deputy  in  not  serving  an  execution.*' 

In  a  plea  of  [trespass  on]   the  case  for  that  whereas  the 

plaintiff,  heretofore,  to  wit,  on  the  day^  of  ,  by  the 

consideration  of {describe  the  court),  recovered  judgment 

against  one of ,  for dollars  [debt]  damages,  and 

dollars  costs,  as  by  the  record  thereof,  in  said  court  re- 
maining, more  fully  appears;  and,  on  the  day'  of  , 

took  out  from  [the  clerk's  office  of]  said  court,  a  writ  of  exe- 
cution on  said  judgment,  directed  to  any  sheriff,  {etc.)  com- 
manding      {recite  the  substance  of  the  execution).     And, 

whereas,  also,  at aforesaid,  on  the  day  of ,  the 

plaintiff  delivered  said  writ  of  execution,  issued  in  due  form  of 

law,  to  one of ,  who  then  and  there  was  a  deputy  sheriff 

under  the  said  defendant,  who  then  and  there  was  [and  ever 
since  has  continued  to  be]  sheriff  of  the  county  aforesaid;  yet 

neither  the  said  ,   {deputy)   nor  said  defendant,   [nor  any 

other  of  the  under  sheriffs  or  deputies  of  said  defendant,  for 
whose  doings  the  said  defendant  is  answerable]  have  ever  ex- 
ecuted the  writ  aforesaid,  or  caused  the  aforesaid  sum  of  money, 
or  any  part,  thereof,  to  be  paid  over  to  the  plaintiff,  [nor  has 
the  said  defendant,  nor  any  of  his  said  deputies,  ever  made  any 


85P.  S.  Sec.  3346. 
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return  of  the  writ  aforesaid,  with  his  or  their  doings  thereon, 
according  to  the  command  thereof] ;  {set  forth  the  facts  as  they 
exist)  but  so  to  do  the  said  defendant,  and  each  and  every  one  of 
his  said  deputies,  has  hitherto  neglected,  and  still  does  neglect 
and  refuse. 

(Ad  damnum  and  conclusion  as  in  §  191.) 

§  482.    Declaration  in  case  against  a  tax  collector,  fot 
selling  bank  stock  to  pay  an  illegal  tax.^ 

In  a  plea  of  [trespass  on]  the  case,  for  that  the  defendant, 

on  the  — —  day'  of ,  at ,  in  the  county  of ,  was  the 

collector  of  taxes  for  the  said  town  of ,  and  that  acting  in 

such  capacity,  and  as  such  collector,  he  then  and  there  held  a 
tax-bill  and  warrant,  regular  in  form,  for  the  collection  of  a  tax, 
invalid  in  fact,  against'  the  plaintiff.  And  the  plaintiff  says  that 
he,  the  plaintiff,  then  and  there  was  the  owner  of  and  held  title 
to  [one]  share  of  the  capital  stock  of  the  [First]  National  Ba,nk 

of  ,  a  corporation  existing  by  virtue  of  the  laws  of  the 

United  States,  located  and  having  its  place  of  business  at , 

of  the  value  of  [two]  hundred  dollars;  and  that  the  defendant 
did  then  and  there,  under  his  aforesaid  warrant,  levy  upon  and 
sell  said  [one]  share  of  stock  in  satisfaction  of  his  said  pre- 
tended tax,  without  right ;  (It  may  he  well  to  set  forth  in  detail 
the  steps  taken  hy  the  defendant  in  selling  the  stock).  Whereby 
he,  the  plaintiff,  was  then  and  there  divested  of  his  title  in  and 
to  said  stock,  and  wholly  lost  the  use  and  value  of  the  same. 

(Ad  damnum  and  conclusion  as  in  §  191.) 

§  483.    Declaration  in  case  against  an  employer  for  neg- 
ligence in  furnishing  a  proper  structure  or  appliance. 

In  a  plea  of  the  case  for  that  at ,  on  the day'  of 

,  the  defendant  was  [and  for  a  long  time  before  that  day, 

to  wit,  for  the  period  of had  been]  the  owner  and  operator 

of  a  certain  [railroad],   [quarry],   [factory],  etc.,  by  him  [it] 

then  and  there  used  and  employed  in (state  the  nature  of 

defendant's  iusiness,  in  which  plaintiff  was  employed),  and 

that  at ,  on  the day  of [and  for  a  long  time  before 

that  day,  to  wit,  for  the  period  of ],  the  plaintiff  was  in 

the  employ  of  [was  employed  by]   the  defendant,  and  was  by 

»«8prague  v.  Fletcher,  67  Vt.  46. 
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[him]  hired  to  work  in  [his]  said  quarry,  [factory] ;  {etc.  set 
forth  particularly  the  nature  of  plaintiff's  work,)  and  that  by 
virtue  of  said  eniployment,  and  in  the  course  thereof,  it  became 
and  was  the  duty  of  said  plaintiff  to {set  forth  the  partic- 
ular duty  in  the  course  of  which  the  plaintiff  received  Ms  in- 
jury). 

Whereupon,  [by  reason  of  the  premises,  it  became  and  was'* 
the  defendant's  duty  to  use  all  reasonable  and  proper  care  to 

furnish  for  the  plaintiff  a  ,    {the  structure  or  appUamce 

which  proved  defective)  safely  constructed  and  of  proper  and 
suitable  material,  for  his  use  as  aforesaid,  with  proper  care 
upon  his  part.] 

Yet  the  defendant,  disregarding  [his]  said  duty,  then  and 
there  carelessly  and  negligently  furnished  for  the  plaintiff's 
use  as  aforesaid,  a {describe  the  defective  structure  or  ap- 
pliance, showing  wherein  it  was  defective)  which  was  so  insuf- 
ficiently, carelessly  and  negligently  constructed  [and  of  such 
unfit  material],  that  it  greatly  endangered  the  life  of  the  said 
plaintiff ;  who  then  and  there  was  obliged  to  use  it  as  aforesaid ; 
all  which  was  then  and  there  unknown"'  to  the  plaintiff,  but 
was  well  known  to  said  defendant. 

And  the  plaintiff  avers  that  then  and  there,  while  he,  the 
said  plaintiff,   was  in  the   careful   and  prudent  use  of  said 

{structure    or    appliance)    on    his    part,  in  {state 

just  what  he  was  doing  at  the  time  of  the  injury)  in  the  per- 
formance of  his  said  duty,  as  aforesaid,  the  said ,  {structure 

or  appliance)  wholly  by  reason  of  its  said  faulty  and  negligent 
construction  [and  unfit  material]  and  without  the  fault  or 
negligence  of  the  plaintiff,  gave  way  {describe  the  ac- 
cident.) 

Whereby  he,  the  said  plaintiff,  was  [greatly  bruised]  

{describe  the  plaintiff's  bodily  injuries)  so  that  [he]  then  and 
there  became  and  was /sick,  sore,  etc.  {describe  the  consequen- 
tial injuries). ^^ 

{Ad  damnum  and  conclusion  as  in  §  191.) 

*'In     an     action    by    a     servant  which  was  plainly  observable, 

against   his   master   for   injury  it  is  bad  on  demurrer, 

sustained       while     operating     a  Harris  v.   Bottum,  81  Vt.  346. 

machine,    if  the  declaration  dis-  ssSee  $  470,  notes  72,  73  5  $  473, 

closes    that    plaintiff    saw,    or  473. 
knew   of    the    alleged    defect, 
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§  484.    Plaintiff  a  servant  of  defendant  Railroad  Co. 

In  a  plea  of  the  case  for  that  heretofore,  to  wit,  on  the 

day'  of ,  the  defendant  was  a  corporation,  then  and  there 

owning  and  operating  a  certain  railroad  extending  from  the 
[city]  of in  the  county  of [in  a  northeasterly  direc- 
tion] to in  the  county  of ,  and  that  for  a  long  time 

prior  thereto,  said  line  of  railroad  had  been  owned  and  operated 
by  the  defendant. 

That  on  the  day  and  year  aforesaid,  or  [on  the day 

of ]  the  said ,  [who  then  and  there  was  still  living,] 

was  then  and  there  an  employee  of  the  said  defendant,  and  for  a 

long  time  prior  thereto  had  been  such  employee,  to  wit,  a 

{engineer,  hrakeman,  etc.)  employed  by  the  said  defendant  and 

then  and  there  engaged  in  operating {state  particularly  the 

nature  of  the  employment)  of  and  for  the  said  defendant  for  the 
purpose  of {state  the  duty  which  the  servq,nt  was  perform- 
ing for  instance:)  [conducting  certain  passenger  trains  of  the 
defendant  upon  said  railroad]  as  a  servant  and  agent  of  the  de- 
fendant, for  hire,  at  the  defendant's  request. 

{Continue  as  in  §§  483,  485,  etc.) 

§  485.    Injury  to  servant  in  line  of  his  duty. 

{Commence  as  in  §§  483,  484,  e^c.) 

That  on  the  day  and  year  aforesaid,  to  wit,  at ,  afore- 
said, the  said  undertook,  in  the  line  of  his  duty  as  such 

employee  and {State  his  position)  of  the  defendant,  to 

{State  what  as:)   [operate  and  run  a  certain  locomotive  of  the 

defendant,  drawing  a  certain  passenger  train  from to 

aforesaid;]  that  in  so  doing,  and  throughout  the  occurrence  of 

the  grievances  hereinafter  stated,  the  said  was  in  the 

exercise  of  due  care  and  caution,  on  his  part ;  that  the  negligent 
acts  of  the  defendant  hereinbefore  stated,  [and  the  negligent 
condition  of  its  tracks,  as  aforesaid,  and  its  lack  of  rules  and 
regulations  aforesaid,]  were  then  and  there  unknown  to  the  said 

;  that  said  could  not,  by  the  exercise  of  reasonable 

care,  have  then  and  there  discovered  the  negligent  acts  and  con- 
ditions aforesaid,  but  that  the  same  were  then  and  there  all  well 
known  to  the  said  defendant,  and  to  its  servants  and  agents ;  and 

while  the  said was [so  operating  said  locomotive,  as 

aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at ,  afore- 
said,]   [a  certain  other  locomotive  of  the  defendant  then  and 
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there  moving  vrith  great  rapidity  upon  said  railroad  track  as 
aforesaid,  by  reason  of  the  said  negligence  of  the  defendant, 
struck  with  great  force  and  violence  against  said  locomotive  in 

which  said was  then  riding,  whereby  the  said ,  and  by 

reason  of  the  shock  and  impact  aforesaid,  was  thrown  from 
said  locomotive  and  upon  the  ground  and  thereby  was  greatly 
bruised  and  injured].  {Allege  the  injuries  and  damage  accord- 
ing to  the  fact.) 

{Conclude  as  m  §§  472,  473,  483,  etc.) 

§  486.     Defendant  a  common  carrier  of  passengers. 
That  the  said  defendant  heretofore,  to  wit,  on  the 


day'  of ,  at aforesaid,  was,  and  for  a  long  time  prior 

thereto  had  been,  a  corporation  owning  and  operating  a  certain 

line  of  railroad,  extending  from to ,  in  the  county  of 

,  and  then  and  there  was  engaged  in  carrying  passengers 

upon  said  line  of  railroad,  for  hire,  as  a  common  carrier,  by 

means  of  certain  locomotives  and  trains ;  that  the  said on  the 

said day  of ,  became  a  passenger  of  the  defendant  rail- 
road company,  and  then  and  there,  at  the  defendant's  request, 
purchased  of  the  defendant  a  certain  passage  ticket  entitling  the 

said to  transportation  upon  the  defendant's  railroad  from 

the  station  of  the  defendant  in  the  town  of aforesaid,  called 

,  to  the  station  of  the  defendant  in  the  town  of afore- 
said,  called  ;  whereupon,  and  by  reason  of  the  contract 

evidenced  by  said  ticket,  the  said  defendant  then  and  there  re- 
ceived the  said as  such  passenger,  for  transportaton  from 

to as  aforesaid,  whereby  the  said then  and  there 

became  and  was  a  passenger  of  the  defendant  to  be  transported 
between  the  stations  aforesaid  by  the  defendant  for  hire  as 
such  common  carrier ;  and  the  defendant  then  and  there,  as  such 
common  carrier  as  aforesaid,  in  one  of  its  said  trains,  transported 

and  carried  the  said from aforesaid  to aforesaid, 

in  pursuance  of  the  undertaking  and  contract  aforesaid. 
Yet  the  defendant, . 

{Continue   as  in   §   483,   499;   or  otherwise,   according  to 
the  fact.) 

§  487.    Invitation  to  alight  in  an  unsuitable  place. 

That  when  said  train  of  the  said    defendant    arrived    at 
the  defendant's  station  known  as ,  in  the  town  of ,in  the 
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county  of aforesaid,  on  the  day  and  year  last  aforesaid,  the 

said  defendant  then  and  there  stopped  said  train  of  cars  at  a 

certain  point {describe  it)  not  adjacent  to  the  said  station 

of  the  defendant ;  and  then  and  there,  by  its  servants  and  agents 

in  charge  of  said  train,  invited  and  required  the  said  to 

alight  from  said  train  at  the  point  aforesaid ;  that  the  said 

then  and  there  started  thereupon  and  by  reason  of  the  invita- 
tion aforesaid,  to  alight  from  said  train,  and  then  and  there, 
was  and  throughout  the  time  of  such  alighting  as  hereinafter 
stated,  continued  to  be  in  the  exercise  of  due  care  and  caution 
on  [his]  part,  and  was  not  then  and  there  negligent  nor  in  any 
way  lacking  in  the  exercise  of  proper  care. 

Yet  the  said  defendant,  then  and  there,  did  not  exercise 
due  and  proper  care  in  and  about  the  operation  and  management 
of  said  train,  in  which  the  said then  and  there  was  a  pas- 
senger as  aforesaid,  but  wholly  failed  therein  andwas  negligent, 

and  failed  to  provide  proper  means  to  permit  the  said to 

alight  in  safety  from  said  train,  [and  wholly  neglected  and  failed 
to  provide  any  light,  although  the  night  then  and  there  was 
dark,]   and  also  failed  and  neglected  to  provide  suitable  and 

proper  steps  or  other  means  to  permit  the  said  to  alight 

from  said  train,  or  [then  and  there  provided  for  that  purpose 

certain  steps  over  which  the  said and  other  passengers  were 

invited  and  required  to  alight,  which  were  in  a  negligent  and 

dangerous  condition,  {state  why,  as)    in    that    the    said 

steps  were  rotten,  worn  out,  broken,  and  terminated  at  a  great 

height  from  the  ground,  to  wit,  at  a  height  of  about feet] 

and  then  and  there  failed  to  provide  for  the  said a  suitable 

platform  and  landing  place  whereupon  to  alight  at  the  place 

aforesaid ;  but  on  the  contrary,  required  the  said to  alight 

at  a  landing  place  which  was  dangerous,  unsuitable  and  in  a 
dangerous  condition,  in  that  it  was  too  low,  and  too  far  away 
from  the  steps  of  the  defendant's  car,  as  aforesaid;  and  in  that 
the  same  was  in  a  slippery,  negligent  and  dangerous  condition, 
and  was  dark  and  unlighted;  and  also  in  that    the  defendant 

then  and  there  furnished  no  assistance  to  the  said to  aid 

[him]  in  alighting  from  said  train  in  such  a  dangerous,  negligent 
and  unsuitable  position  and  condition;  whereby  and  by  means 
of  the  premises  aforesaid,  and  by  reason  of  the  negligence  and 

improper  conduct  of  the  defendant  as  aforesaid,  the  said  , 

while  in  the  exercise  of  due  care  in  attempting  to  alight  from 
said  train,  to  and  upon  the  ground,  in  the  darkness  aforesaid, 
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was  thrown  down,  and  thereby  struck  with  great  force  and  vio- 
lence upon  the  ground,  wounded  and  injured. 

{Continue  as  in  ^  472,  473,  483,  or  otherwise,  according  to 
the  fact.) 

§  488.    Declaration  in  case  against  a  druggist  for  neg- 
ligently compounding  a  medicine. 

In  a  plea  of  the  case  for  that  the  said  defendant,  at 


on  the day'  of ,  was,  and  for  a  long  time  prior  thereto 

had  been  [a  druggist,  and]  a  person  engaged  in  [maintaining  a 
drug  store  for]  the  sale  of  drugs  and  medicines  to  the  public. 
[And  the  plaintiff  avers]  that  upon  the  day  and  year  last 
aforesaid,  at  aforesaid,  by  the  invitation,  and  at  the  re- 
quest of  the  said  defendant  [he],  the  said  plaintiff,  applied  to 
the  defendant  for  the  purchase  and  delivery  to  said  plaintiff 

of  a  certain  medicinal  compound  known  as ;  and  that  by 

reason  of  the  premises  it  then  and  there  became  and  was  the 
duty  of  the  defendant  to  use  reasonable  care  in  the  selection 
and  putting  up  of  said  compound,  and  in  having  the  same 
reasonably  fit  for  use. 

That  [he] ,  the  said  plaintiff,  then  and  there  intended  to  use 

the  said  medicinal  compound  to {state  what  as:)  [rub  upon 

the  arm  of  [him],  the  said  plaintiff]  which  intended  use  was 
then  and  there  well  known  to  the  said  defendant;  yet  [he]  the 
said  defendant,  not  regarding  [his]  said  duty,  so  negligently, 
carelessly  and  improperly  compounded  the  said  medicine  that 
the  same  was  wholly  unfit  for  such  use,  and  was  dangerous  and 
liable  to  prove  hurtful;  in  that  it  then  and  there  contained 
[certain  powerful  acids]  calculated  to  [bum  and]  injure  the 
plaintiff. 

That  said  dangerous  and  improper  compound  was  then  and 
there  delivered  to  [him]  by  th^e  defendant,  as  and  for  the  said 

medicine  known  as ,  whereupon  [he]  the  said  plaintiff,  then 

and  there  not  knowing  of  the  dangerous  character  of  said  com- 
pound, and  believing  the  same  to  be ,  proper  and  fit  for  use, 

applied  a  large  quantity  of  said  compound  to  [his]  person; 
whereby   [he],  the  said  plaintiff,  was  greatly   [burned  and] 

injured  by  the  action  of  said [powerful  acids]  so  negligently 

and  improperly  mixed  with  said  compound,  and  thereby  the 

plaintiff  was   greatly   injured  and  {state   the   resulting 

damage""  according  to  the  fact.) 

{Ad  damnum  and  conclusion  as  in  §  191.) 
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§  489.    Declaration  in  case  for  malpractice. 

In  a  plea  of  the  case  for  that  whereas,  heretofore,  to  wit, 

at  ,  on  the  day'  of  ,  at  and  before  the  time  of 

the  happening  of  the  grievances  hereinafter  stated,  the  said 
defendant  [was  a  physician  and  surgeon],  or  [then  and  there 
was  exercising  the  profession  of  a  physician  and  surgeon]  [and 
then  and  there  held  himself  out  to  the  public  as  having  skill 
in  the  practice  of  the  said  profession]  ;  and  that  while  the  said  de- 
fendant was  so  exercising  said  profession  [and  so  holding  him- 
self out  to  the  public],  to  wit,  at  aforesaid,  on  the  

day  of ,  the  said  plaintiff  (or  the  said  deceased,  if  the  action 

is  brought  iy  a  personal  representative) ,  retained  and  employed 
the  said  defendant  to  treat  and  care  for  [him]  as  such  physician 
[surgeon],  he,  the  said  plaintiff,  or  [deceased],  then  and  there 

being  ill  with  ;  (state  the  disease)  and  therein  to  do  all 

things  needful  to  be  done  by  a  physician  [surgeon]  in  the 
premises. 

And  that  thereupon,  then  and  there,  the  said  defendant 
accepted  said  retainer  and  employment,  and  entered  upon  such 
treatment  of  the  said  plaintiff  [deceased]  in  pursuance  thereof, 
and  continued  such  employment  and  treatment  of  the  said  plain- 
tiff [deceased]  for  [his]  said  illness,  from  time  to  time,  until 
the day  of ,  to  wit,  at aforesaid. 

Yet  the  said  defendant,  not  regarding  his  duty  in  that 
behalf,  did  not,  during  the  time  aforesaid,  treat  the  said  plain- 
tiff [deceased]  with  reasonable  care  and  skill,  nor  did  [he]  then 
and  there  use  reasonable  care,  skill  and  caution  in  earing  for 
and  treating  [him],  the  said  plaintiff  [deceased]  for  the  said 
illness;  but  on  the  contrary  the  said  defendant  then  and  there 
treated  and  cared  for  the  said  plaintiff  [deceased]  in  a  negli- 
gen,  careless,  unskillful  and  improper  manner,  and  then  and 
there  did  wholly  neglect  and  fail  to  take  the  usual,  proper  and 

ordinary  steps  for (set  forth  the  particular  acts  or  neglects 

relied  upon,  with  such  detail  that  the  court  can  see  whether  they 
amount  to  actionable  negligence)  and  throughout  his  treatment 
as  aforesaid,  the  said  defendant  was  otherwise  negligent,  incom- 
petent, careless  and  unskillful  in  [his]  practice  of  [his]  profes- 
sion as  aforesaid,  with  regard  to  the  said  plaintiff  [deceased] ; 
whereby  and  by  reason  of  the  said  negligence,  and  of  the  lack 
of  care,  skill  and  caution  by  the  defendant,  as  aforesaid,  the 
said  plaintiff  [deceased]  then  and  there  was  rendered  violently 
ill  {set  forth  in  detail  the  various  evil  consequences  of  defend- 
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ant's  wrongful  adts) ;  [whereby,  also  the  said  deceased  at 

aforesaid,  languished  and  died  on  the  day  of  ] ;  all 

by  reason  of  the  lack  of  care,  skill  and  caution  by  the  defendant 
as  aforesaid. 

{Ad  damnum  and  conclusion  as  in  ^  191.) 

§  490.  Declaration  in  case  for  injuries  by  a  vicious  dog.*' 

In  a  plea  of  trespass  on  the  case,  for  that  whereas  the  said 

defendant,  heretofore,  to  wit,  at ,  on  the day'  of , 

and  from  thence  during  a  long  period  of  time,  to  wit,  until 
and  at  the  time  of  the  damage  and  injury  to  the  said  plaintiff, 
as  hereinafter  mentioned,  wrongfully  and  injuriously  did  harbor 
and  keep  a  certain  dog,  which  said  dog,  as  the  said  defendant 
then  and  there  during  all  that  time  well  knew,  then  and  there 
was  [of  a  mischievous,  vicious  and  ferocious  nature]  [used  and 
accustomed  to  attack  and  bite  mankind] ,  [and  was  dangerous  to 
the  public  when  permitted  to  go  at  large],  [yet  the  said  de- 
fendant, although  then  and  there  well  knowing  the  nature  and 
character  of  said  dog,  as  aforesaid,  yet  neglected  and  refused 
to  keep  said  dog  properly  secured  and'"  fastened;]  whereby, 
and  by  reason  of  the  premises,  the  said  dog  afterwards  [wMlst" 
the  said  defendant  so  kept  and  allowed  the  same  to  go  at  large, 

unsecured  and  unfastened,  as  last  aforesaid],  to  wit,  at  

aforesaid,  on  the  day  of aforesaid,  did  attack  and  bite  the 

said  plaintiff  {state  the  acts  of  the  dog),  [and  did  then  and 
there  with  his  teeth,  feet  and  claws,  lacerate,  hurt  and  wound  the 
face  of  the  plaintiff,  and  did  then  and  there  jump  upon  and 
throw  the  plaintiff  down  upon  the  ground].  Whereby  {state 
the  injuries  and  damge  resulting  to  the  plaintiff;)  and  has  been 
and  is  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at aforesaid. 

{Ad  damnum  and  conclusion  as  in  ^  191.) 

§  491.    The  double  aspect  declaration. 

Sometimes  the  same  act  may  give  rise  to  more  than  one 
cause  of  action.    The  most  familiar  instance  of  this,  perhaps, 

"A  dog  accustomed  to  attack  and  638;    Godeau  v.   Blood,   52  Vt. 

bite     mankind     is     a     common  351;   Hill  v.   Cox,   54  Vt.   6S7; 

nuisance,    and    an    action    will  Worthen  v.  Love,   60  Vt.   885; 

lie  against  the  owner  or  keeper  Crowley    v.    Groonell,    73    Vt. 

at  the  suit  of  any  person  who  45. 

ia  bitten  or  injured.  oolnsert  words  in  brackets  accord- 
Brown    V.    Carpenter,    ZG    Vt.  ing  to  the  facts  to  be  proven. 
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is  the  fraudulent  warranty  which  induces  a  sale  of  chattels. 
A  person  in  possession  of  some  article  may  offer  it  for  sale  to 
another,  warranting  at  the  time  that  it  possesses  certain  quali- 
ties which  he  then  knows  it  does  not  possess.  He  thereby 
becomes  liable  to  the  purchaser  upon  two  separate  causes  of 
action.*^  The  warranty  of  quality  or  condition  was  a  part  of  the 
contract  of  sale,  and  was  broken  as  soon  as  the  purchaser 
bought  th§  chattel,  so  that  an  action  for  breach  of  contract 
would  then  lie.  The  false  representation,  inducing  the  sale 
with  or  without  warranty,  violated  a  duty  which  the  seller 
owed  to  the  buyer,  as  a  fellow  being  in  human  society ;  and  is 
the  subject  of  an  action  of  tort. 

At  a  period  when  process  in  both  tort  and  contract  actions 
ran  against  the  defendant's  body,  in  default  of  personal  pro- 
perty to  attach,  and  before  trustee  or  garnishee  process  had 
been  invented,  some  one  devised  a  form  of  declaration  on  the 
case  for  false  and  fraudulent  warranty,  so  expressed  that  it 
might  enable  the  plaintiff  to  recover  in  contract  or  in  tort, 
as  the  evidence  might  develop."^ 

This  form  of  declaration  was  sanctioned  by  many  decided 
eases ;  and  if  inserted  in  a  writ  of  summons,  or  one  which  re- 
quires merely  the  attachment  of  property,  it  may  still  be  good 
as  a  declaration  in  either  form,  the  additional  allegations 
being  treated  as  surplusage.  Perhaps  the  court  would  require 
the  plaintiff  to  elect,  or  specify,  before  trial  whether  his 
action  were  in  contract  or  in  tort. 

But  the  clear  distinction  between  the  two  forms  of  action 
in  such  cases  is  now  settled;  and  if  a  declaration  with  a 
double  aspect  be  inserted  in  a  writ  which  commands  an  inter- 


•iThese,  however,  cannot  be  join-  583;  Foster  v.  Caldwell,  18  Vt. 

ed  in  the  same  writ  or  process.  176;    Goodenough   v.   Snow,   2? 

See  Ch.  XV,  §  398,  note  16.  Vt.   720;   Harlow  v.  Green,  34 

«2Stewart  v.  Wilkins,  1  Douglas  Vt.   379;   Whitton  v.   Goddard, 

17;    Williamson    v.    Allison,    2  36  Vt.  730;   Pinney  v.  Andrus, 

East  446;  Beaman  v.  Buck,  3  41  Vt.  631;  Eibel  v.  Von  Fell 

Vt.  53;  Vail  v.  Strong,  10  Vt.  64  N.  J.  L.  370. 
457;    West    v.    Emery,    17    Vt. 
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ferenee  with  person  or  property,  not  suited  to  the  declaration 
in  both  its  aspects,  the  entire  process  will  be  void.** 

The  safer  way  at  the  present  time  is  to  draw  the  declara- 
tion with  a  single  aspect  only;  that  is  for  a  simple  breach  of 
warranty,  without  allegation  of  fraud,  or  else  for  false  re- 
presentation only,  without  mention  of  the  warranty. 


§  492.    Declaration  in  tort  for  false  warranty  of  a  horse.*^ 

In  a  plea  of  the  ease,  for  that  whereas  heretofore,  to  wit,  at 

in  the  county  of on  the day''  of ,  the  said 

plaintiff,  at  the  special  request  of  the  said  defendant,  bargained 
with  said  defendant  to  buy  from  [him]  one  certain  horse  {briefly 

describe  it)    [at  and  for  a  certain  sum  of  money,  to  wit,  

dollars;]  and  the  said  defendant,  then  and  there  well  know- 
ing*" that  said  horse  was  not  sound  [and  free  from  the  vices  and 
diseases  hereinafter  mentioned,]  then  and  there  falsely  and  fraud- 
ulently represented*'  to  the  plaintiff  that  said  horse  was  sound, 
and  free  from  the  disease  [vice]  of {set  forth  the  precise 


"sAn  action  of  tort  cannot  be  com- 
menced by  trustee  process.  See 
$  398,  note  15.  See  also 
iCaldbeck  v.  8imanton,  82  Vt; 
69;  Eoy  v.  Phelps,  83  Vt.  174; 
Slack  V.  Bragg,  83  Vt.  404. 

»*Cliandelor  v.  Lopus,  Cro.  Jac. 
4  in  the  Exchequer  Chamber, 
Easter  Term,  1603,  is  the  fam- 
ous case  on  which  the  principles 
of  this  subject  are  grounded. 
There  the  defendant,  Chan- 
delor,  a  goldsmith  having  skill 
in  jewels  and  precious  stones, 
sold  the  plaintiff  a  stone  which 
he  affirmed  to  be  a  bezar  stone, 
which  it  was  not;  and  all  the 
justices  and  barons  save  one 
held  that  the  action  would  not 
lie;  for  a  bare  afl&rmation, 
without  any  warranty  that  it 
was  such  a  stone,  nor  any  al- 
legation in  pleading  that  he 
knew  it  was  not,  was  insuf- 
ficient to  charge  the  defendant 
with  liability. 

"BThese  words,  technically  known 
as  the   "scienter",  distinguish 


a  declaration  in  tort  from  one 
in  contract.  There  is  great 
weight  of  early  authority  to 
the  effect  that  they  were  unJ 
necessary,  but  such  is  not  the 
present  law  in  Vermont.  See 
Chap.  XV,  §  398,  note  16. 
»6A  false  and  fraudulent  repre- 
sentation, which  will  invalidata 
a  sale  induced  thereby,  or  will 
substantiate  a  cause  of  action 
in  tort,  must  not  be  mere  opin- 
ion, but  must  relate  to  existing 
facts, — not  facts  that  will  exist, 
— ^material  to  the  subject  mat- 
ter of  the  contract,  affecting 
its  essence  and  substance;  false 
in  fact;  known  by  the  sellei 
to  be  false,  not  so  known  to 
the  buyer,  nor  open  to  his 
knowledge;  and  relied  on  by 
him  as  an  inducement  to  the 
contract. 

Palmer  v.  Bell,  85  Maine  352; 
Burns  v.  Backary,  156  Mass. 
135;  Nash  v.  Title  Co.,  Mass.; 
Childs  V.  Merrill,  63  Vt.  463; 
Shanks  v.  Whitney,  66  Vt.  405. 
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§  493 


terms  of  the  representations)  and  then  and  there  [by  falsely  and 
fraudulently  warranting*^  said  horse  to  be  sound  and  free  from 
disease  as  aforesaid,  then  and  there]  sold  and  delivered  said  horse 

to  said  plaintiff  at  and  for  the  price  of dollars ;  which  sum 

the  said  plaintiff,  then  and  there  relying  upon  the  false  repre- 
sentations aforesaid,  then  and  there  paid  to  the  said  defendant 
for  the  same.  Yet  in  fact  the  said  horse,  at  the  time  of  the  said 
representations,  [warranty]  and  sale  thereof,  was  not  sound 
and  free  from ,  but  on  the  contrary  then  and  there  was  un- 
sound    {set  forth  the  particular  diseases,  etc.) 

Whereby,  the  said  defendant  fraudulently  deceived  the  said 
plaintiff,  who  has  wholly  lost  the  said  sum  of  money  so  paid  to 

the  said  defendant  as  aforesaid;  [and  the  said  horse,  {If 

there  were  any  special  damage,  state  the  facts.) 

Whereby,  also,  the  said  plaintiff  was  then  and  there  put 

to  great  damage  and  expense,  to  wit  the  sum  of  dollars, 

by  reason  of  the  facts  aforesaid.] 

{Ad  damnum  and  conclusion  as  in  §  191.) 


§  493.    Declaration  in  tort  for  false  warranty  upon  a 
sale*'  of  bonds. 

In  a  plea  of  the  case,  for  that  whereas,  heretofore,  to  wit,  at 

in  the  county  of ,  on  the day''  of ,  the  said 

plaintiff,  at  the  special  request  of  the  said  defendant,  bargained 
with  said  defendant  to  buy  from  [him]  one  certain  negotiable 
bond,  or  paper  writing  obligatory,  purporting  to  be  issued  by 

the  town  of ,  in  the  county  of ,  of  the  denomination 

of dolUars,  bearing  date  the day  of ,  and  num- 


bered   ,  [which  said  bond  then  and  there  was  in  the  posses- 
sion of  the  said  defendant;]  and  the  said  defendant,  then  and 
there  having  no  knowledge**  as  to  whether  the  said  bond  was  or 


s'These  words, — ^in  Latin  "war-^ 
rautizando  vendidit" — were 
onee  esteemed  sufficient  to  make 
the  declaration  sound  in  tort, 
without  the  aid  of  a  scienter. 
See  2  Chitty's  Pleading,  p.  335. 
Now  they  do  not  have  that 
effect.     See  §  491. 

ssSee  $  491  and  f  493,  notes  93 
to  97. 

s'A  false  representation  of  fact 
as  being  of  the  seller 's  personal 
knowledge,  when  he  really  had 


no  such  knowledge,  is  fraud- 
ulent and  actionable,  although 
he  then  believed  such  represen- 
tations to  be  true.  While  a 
mere  statement  of  opinion  is 
not  actionable,  a  false  repre- 
sentation of  opinion  as  knowl- 
edge is  a  tortious  act. 
Taylor  V.  Ashton,  11  M.  &  W. 
400;  Cabot  v.  Christie,  43  Vt. 
121;  Hazard  v.  Irwin,  18  Pick. 
95;  Stone  v.  Denny,  4  Mete. 
151;   Hammott  v.  Emerson,  37 
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was  not  a  valid  legal  obligation  of  the  said  town  of 


then 


and  there  falsely  and  fraudulently  represented  to  said  plaintiff 
that  [he]  the  said  defendant  then  personally  knew  that  said  bond 
was  such  a  legal  obligation  and  would  be  a  satisfactory  invest- 
ment for  the  plaintiff;  and  then  and  there,  [by  warranting*'' 
the  legality  of  said  bond  to  be  fully  established,  and  that  said 
bond  would  be  a  satisfactory  investment,  then  and  there]  deceit- 
fully sold  and  delivered  said  bond  to  said  plaintiff  at  and  for 

the  price  of dollars,  which  sum  the  said  plaintiff,  then  and 

there  relying  upon  the  false  representation  aforesaid,  then  and 
there  paid  to  the  said  defendant  for  the  same ;  which  said  bond 
at  the  said  time  of  the  said  sale  thereof,  and  from  that  time 
hitherto,  was  not  a  valid  legal  obligation  of  the  said  town  of 

,  but  then  and  there  was  and  still  is  wholly  invalid,  void, 

and  without  any  value  whatsoever.  {Set  forth  the  particular 
defects.) 

Whereby,  the  said  defendant  has  falsely  and  fraudulently 
deceived  the  said  plaintiff,  who  has  wholly  lost  the  said  sum  of 
money  so  paid  to  the  said  defendant  as  aforesaid. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


§  494. 
to  credit. 


Declaration  in  case,  for  a  false  recommendation 


For  that  the  said  defendant  at 


on  the 


day  of  of 


,  intending  to  deceive  and  defraud  the  plaintiff,  did  wrong- 
fully and  deceitfully  advise  and  persuade  the  plaintiff  to  sell 

and  deliver  to  one certain  goods  and  chattels,  to  wit, , 

of  great  value,  to  wit,  of  the  value  of dollars,  upon  trust 

and  credit;  and  for  that  purpose  [he],  the  said  defendant,  did 
then  and  there  falsely  and  deceitfully""  [affirm  and]  represent  to 
the  said  plaintiff {state  the  representations,  as:)   [that  the 


Maine  308  (336);  Bennett  v. 
Jndson,  21  N.  Y.  338;  Corey 
V.  Boynton,  82  Vt.  257. 
looJt  is  not  enough  to  character- 
ize a  transaction  as  "fraudu- 
lent" without  setting  forth  in 
pleading  the  facts  which  make 
it  fraudulent.  Fogg  v.  Blair,  13S 
TJ.  S.  118;  Cowee  v.  Cornell,  75 
N.  Y.  91;  Giles  v.  Williams, 
3  Ala.  316;  Gushee  v.  Leavitt,  6 
Cal.  160;  Gates  v.  Steel,  58 
Conn.  316;  Bull  v.  Bull  2  Eoot 


476;  Roth  v.  Both,  104  HI.  35; 
People  V.  Healey,  188  HI.  9; 
Albertoli  v.  Branham,  80  Cal, 
631;  Goodrich  v.  Reynolds,  31 
HI.  490;  Joest  V.  Williams  42 
Ind.  565;  Merrill  v.  Washburn, 
83  Me.  189;  Connor  v.  Dundee, 
50  N.  J.  li.  857;  McKibben  v. 
Ellingson,  58  Minn.  205:  Helms 
V.  Green,  105  N.  C.  851;  Pendle- 
ton V.  Galloway,  8  Ohio  178; 
Whitely  v.  Murphy,  5  Ore.  388; 
Sterling  v.  Mercantile,  72  Am. 
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§    495 


said ^then  and  there  was  a  person  safe  to  be  trusted  and  given 

credit  to  in  that  respect:]  and  thereby  then  and  there  did 
deceitfully  procure  the  plaintiff  to  sell  and  deliver  said  goods 

and  chattels  to  said ,  at  and  for  the  price  of dollars, 

upon  trust  and  credit ;  and  the  plaintiff  avers  that  confiding  in 
said  affirmation  [representation]  [recommendation]  of  the  de- 
fendant, believing  the  same  to  be  true,  and  not  knowing  the  con- 
trary thereof,  he,  said  plaintiff,  thereafterwards,  on  the  

day  of  ,  did  sell  and  deliver  to  said  ,  the  goods  and 

chattels  aforesaid  upon  trust  and  credit  as  aforesaid;  whereas 

in  fact,  the  said ,  at  the  time  of  making  the  affirmation  and 

representation  aforesaid  by  the  said  defendant,  and  at  the  time  of 
the  sale  aforesaid,  and  of  the  said  delivery  of  said  goods  and 
chattels,  was  not  a  person  safely  to  be  trusted  and  given  credit 
to  in  that  respect;  all  of  which  the  said  defendant  then  and 
there  well  knew.    And  the  plaintiff  further  says,  that  the  said 

has  never  paid  the  plaintiff  for  said  goods  and  chattels 

the  said  sum  of dollars,  nor  any  part  thereof,  but  was  then 

and  there,  and  still  is,  wholly  irresponsible  and  unable  to  pay 
said  sum,  or  any  part  thereof.  And  the  plaintiff  says  that  the 
said  defendant  deceived  the  plaintiff  by  his  false  [affirmation, 
etc.]  as  aforesaid,  who  thereby  has  been  imposed  upon,  and  has 
wholly,  lost  said  goods  and  chattels  and  the  value  thereof,  etc. 

{An  damnum  and  conclusion  as  in  §  191.) 

§  495.    Declaration  in  case  for  enticing  away  a  servant 
or  apprentice. 

For  that  at ,  on  the day''  of ,  [and  for  a  long 

time  before  that  day,  to  wit,  for  the  period  of ],  one 

was,  and  still  is  the  plaintiff's  [apprentice  and]  servant  {set 
forth  the  nature  and  duration  of  the  servant's  contract,  as.-f 
[duly  bound  to  the  plaintiff  to  dwell  with  and  serve  him,  for  and 


Dec.  773;  Hazard  v.  Griswold, 
81  Fed.  178;  Brooks  v.  O'Hara. 
8  Fed.  539;  Hyson  v.  Dimn.  5 
Ark.  395;  James  v.  Kelley.  107 
6a.  446;  Bell  v.  So.  Home  Abso. 
140  Ala.  371;  Brainard  v.  Van 
Dyke,  71  Vt.  359;  Quinn  v. 
Valiquette,  80  Vt.  434;  Wright 
V.  Bourdon,  50  Vt.  495;  Ide  v. 
Gray,  11  Vt.  615;  Jackson  v. 
Eowell,  4  L.  E.  A.  637;  South- 
all  V.  Farish,  1  L.  E.  A.   641; 


St.  Louis  etc.  E.  E.  Co.  v.  John- 
sou  133  U.  S.  577;  Wood  v. 
Armory,  105  N.  T.  282;  Cohn 
V.  Goldman,  76  N.  Y.  284;  Gard- 
ner V.  Gardner,  23  Wend.  526; 
Heath  v.  Bank,  79  Vt.  301; 
Small  V.  Small,  4  Greenl.  220; 
Shea  V.  Murphy,  164  HI.  614; 
Delaplain  v.  Grnbb,  44  W.  Va. 
612;  Harris  v.  Bottum,  81  Vt. 
348;  Dnrkee  v.  City  of  Barre, 
81  Vt.  530. 
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during  the  term  of ^years,  from  and  after  the day  of ] , 

all  of  which  the  said  defendant  then  and  there  well  knew;  yet 
the  said  defendant,  contriving  to  deprive  the  plaintiff  of  the 
profit  and  benefit  of  the  service  of  said  apprentice,   [servant] 

then  and  there  did  entice  the  said ,   [who  then  and  there 

was  the  plaintiff's  [apprentice]  hired  servant  as  aforesaid,  as 
the  said  defendant  then  and  there  well  knew],  and  thereby  then 

and  did  procure  the  said to  depart  and  leave  the  plaintiff's 

service  without  the  plaintiff's  consent,  and  against  [his]  will; 
by  means  of  which  said  enticement  the  said  -^^ —  afterwards,  to 

wit,  on  the  day  and  year  aforesaid,  at aforesaid,  departed 

and  left  the  plaintiff's  service  without  the  plaintiff's  consent 
and  against  the  plaintiff's  wiU.  [And  the  said  defendant  after- 
wards, on  the  day  and  year  aforesaid,  at  aforesaid,  then 

and  there  well  knowing  the  said then  to  be  the  plaintiff's 

servant,  [and  apprentice],  received  and  admitted  [him]  into 
[his],  the  said  defendant's  services;  and  [him]  the  said  servant 
has  since  retained,  harbored  and  kept  therein;  whereby  the 
plaintiff  has  lost  the  benefit  and  profit  of  the  services  of  [his] 
said  [apprentice]  servant,  from  the  day  of  afore- 
said unto  this  day. 

{An  damnum  and  conclusion  as  in  §  191.) 

§  496.  Declaration  by  administrator  or  executor,  under 
statute,  ^"^  for  negligence  causing  death  of  the  intestate  or 
testator. 

In  a  plea  of  the  ease  for  that  whereas  heretofore,  to  wit, 

at on  the day'  of ,  the  said  — • — ,  the  plaintiff's 

intestate  [testator]  {set  forth  the  cav^e  of  action,  resulting  in 
the  death    of  the  intestate  or  testator.)^^^ 

And  the  plaintiff  avers  that  the  said  left  surviving 

him  [her]  a  husband,   [wife]  ,  and children,  to  wit, 

{name  the  children  and  their  ages)  all  of  whom  are  still  living, 
and  who  are  the  next  of  kin,  to  whom  the  damages  herein  recov- 
ered can  be  distributed;  and  for  whose  benefit  this  action  is 
brought  and  prosecuted,  pursuant  to  the  statute  in  such  case 
made  and  provided. 

And  the  plaintiff  avers  that  the  death  of  the  said was 


loiSee  P.  8.  Sees.  3833  to  2841.  belfore    the    .■bringing   sot    this 

i02lt  is  uBual  but  not  necessary  action.     P.    S.    Sec.    S840. 

to  allege  that  the  cause  of  ac-  Brothers'  Admr.  v.  Rutland  E. 

tion  accrued  witMn  two  years  Co.,  71  Vt.  48. 
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caused  by  the  wrongful  act  [and  neglect]  of  the  said  defendant, 

which  was  such  that  if  still  living  the  said would  be  [have 

been]  entitled  to  maintain  an  action  therefor. 

All  which  is  to  the  damage  of  the  plaintiff,  as  such  [exe- 
cutor]  administrator,  dollars,  for  the  recovery  whereof, 

with  just  costs,  he  brings  suit. 

{Profert  of  letters.) 

And  the  plaintiff  brings  into  court  [his]  letters  of  adminis- 
tration to  [him]  granted  by  the  Probate  Court  for  the  district 
of ,  which  give  sufficient  evidence  of  the  grant  of  adminis- 
tration to  the  plaintiff  upon  the  estate  of  the  said ,  deceased. 

(Conclude  as  in  §  191.) 

§  497.  Declaration  against  a  town  for  insufficiency  of 
highway.^"* 

In  a  plea  of  the  case,  for  that  at ,  on  the day'  of 

,  there  Was  within  said  town  of a  certain  open,  public 

highway,  leading  from to ,    {describe  the  highway  as 

exactly  as  possible)  which  said  highway  it  then  was,  and  for  a 
long  time  before  had  been,  the  duty  by  law,  of  the  said  town  of 

to  maintain  and  keep  in  good  and  sufficient  repair,  for  the 

safe  passing  of  travellers  [with  their  carriages  and  teams  there- 
on;] but  which  said  highway,  on  the  day  and  year  last  aforesaid, 

at aforesaid,  was,  and  for  a  long  time  theretofore  had  been, 

out  of  good  repair,  insufficient  and  unsafe.^"*  And  the  plain- 
tiff avers  that,^"^  on  the  day  and  year  last  aforesaid,  at  • 

aforesaid  Ehel  was  passing  along  upon  and  over  the  said  high- 
way    {state  how)  and  that  then  and  there,  without  fault 

on  [his]  part  and  solely  by  reason  of  the  insufficiency  and  want 
of  repair  of  the  said  highway  [as  aforesaid]  the  said  plaintiff 
was  {state  the  injury,  for  instance-.)   [thrown  from  said 


losSee  P.  S.  Sees.  4029  to  4038.  loolt    is    not    necessary    to    avei 

i04it    may    often   be    convenient,  the  proper  giving  of  the  notice 

though  not  legally  necessary  to  required  by  P.  S.  Sec.  4031. 

state  here  in  what  respect  the  See   J   417,  note   28.     Kent  v, 

highway   was    insuflScient.  Lincoln,    32   Vt.    591;    Herrick 

Cook    V.   Barton,    63    Tt.    566;  v.  Holland,  83  Vt.  502. 
Cleveland    v.    Washington,    79 
Vt.  498. 
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carriage  in  which  he  then  and  there  was  riding  over  and  upon 
the   said  highway]    whereby    [he]    the   plaintiff   was   greatly 

injured {state  particularly  the  resulting  damage,  accorMng 

to  the  fact.) 

{Ad  damnum  and  conclusion  in  §  191.) 

§  498.  Declaration  for  loss  of  wife's  services  and  for 
expenses  of  her  illness. 

In  a  plea  of  the  case,  for  that  whereas  heretofore,  to  wit, 

on  the  day^  of  — —  at  ,  said  plaintiff  at  the  time 

of  the  committing  of  the  grievances  hereinafter  mentioned,  was 

[and  still  is]  the  lawful  husband  of  one of [and  as 

such  husband  then  and  there  was  entitled  to  the  society,  com- 
fort, assistance  and  services  of  his  said  wife ;  and  the  said , 

as  the  lawful  wife  of  the  said  plaintiff,  then  and  there  was  also 
entitled  to  the  support,  maintenance,  care  and  attention  of 
and  by  the  said  plaintiff  in  sickness  and  in  health.]  ; 

That  on  the  said day  of  {Insert  a  statement 

of  such  facts  as  will  show  an  actionable  wrong  committed  hy  the 
defendant  against  the  plaintiff's  wife  including  a  full  state- 
ment of  the  bodily  injuries  sustained  by  her.) 

By  reason  of  which  said  wrongs  of  the  said  defendant,  he 
the  said  plaintiff  was  then  and  there  compelled  to  pay  and  did 
pay,  lay  out  and  expend  a  large  sum  of  money,  to  wit dol- 
lars, for  medicines,  medical  attendance,  care  and  nursing  {state 
the  causes  of  other  expenses,  if  any)  of  the  said ,  in  attempt- 
ing to  cure  her  of  the  injuries,  sickness  and  disease  aforesaid, 
and  also,  during  all  the  time  aforesaid,  has  lost  the  services, 

society,  companionship,  aid  and  assistance  of  the  said ,  as  his 

wife,  by  reason  of  the  sickness,  injuries  and  disease  aforesaid; 
and  hereafter  also,  wiU  be  deprived  of  such  services  during  the 
remainder  of  the  coverture  aforesaid  and  will  be  compelled  to 
pay,  lay  out  and  expend  divers  other  large  sums  of  money  foi? 
medicines,  medical  attendance,  care  and  nursing  during  the  re- 
mainder of  said  coverture,  all  by  reason  of  the  wron^  and 
grievances  aforesaid,  by  the  said  defendant  then  and  there 
committed. 

{Ad  damnum  and  conclusion  as  in  §  191.) 
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§  499.  Allegations  of  damage ;  personal  injury"'  to  plain- 
tiff and  death  of  plaintiff's  wife. 

And  also,  by  means  of  the  premises,  the  said  plaintiff  became 
and  was  sick,  sore,  lame  and  disordered,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all 
which  said  time  the  said  plaintiff  suffered  great  pain,  and  was 
[hindered  and]  prevented  from  transacting  [and  attending  to] 
his  necessary  and  lawful  affairs,  by  him  during  all  that  time 
to  be  performed  and  transacted,  and  thereby  was  deprived  of 
divers  great  gains,  profits  and  advantages,  which  he  might  and 
otherwise  would  have  derived  and  acquired;  and  thereby,  also, 
the  said  plaintiff  was  forced  and  obliged  to,  and  did  then  and 
there  pay,  lay  out  and  expend  divers  large  sums  of  money, 

amounting  in  the  whole  to  the  sum  of dollars  in  and  about 

endeavoring  to  be  cured  of  the  said  [bruises  and]  injuries  so  re- 
ceived as  aforesaid. 

By  means  of  which  said  premises,  also,  the  said  plaintiff 
lost  [and  was  deprived  of]  the  comfort  and  society  of  his  said 
wife,  and  also  of  her  aid  and  assistance  in  the  management  of 
his  domestic  affairs,  which  he  otherwise  would  have  had  and 
enjoyed,  and  was  forced  to  lay  out  and  expend  a  large  sum  of 
money  in  [finding  the  remains  of  his  said  wife  and  in  the  burial 
thereof]  to  wit,  the  sum  of dollars. 

§  500.    The  action  of  trover. 

This  is  a  variety  of  the  action  on  the  case,  and  may  be 
joined  with  it  in  the  same  declaration.^"^ 

It  lies  to  recover  for  personal  property  converted  by 
the  defendant  to  his  own  use.  The  plaintiff,  at  the  time  of  the 
wrongful  acts,  must  have  had  either  the  actual  custody  of,  the 
thing  injured,  taken,  or  converted,  or  a  property  in  it,  general 
or  special,  with  the  right  to  immediate  possession.^"' 

This  action  lies  only  against  one  who  has  converted  the 

lo'In  an  action  against  a  carrier  lO'Assumpsit,  though  a  form  of 
of  passengers,  a  count  is  not  the  action  on  the  ease,  yet  be- 
double  which  alleges  injury  to  ing  an  action  of  contract,  can' 
husband  and  wife,  by  a  single  not  be  joined  with  trover, 
negligent  act  of  the  defendant,  See  Chap.  XV,  $  398,  note  16- 
causing  damages  personal  to  the  Chap.  XVI  J  415  note  26.  ' 
husband.  Devino  v.  Central  Vt.  losSwift  v  Moselev  'lO  Vt  pn's 
E.  Co.  63  Vt.  98.  '' 
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plaintiff's  property  to  his  own  use.  What  constitutes  a 
conversion  is  often  a  matter  too  complex  for  a  discussion  here. 
In  general  it  means  some  positive  unlawful  act,^""  not  a  mere 
failure  to  use  proper  care ;  and  either  an  unlawful  disposition 
of  the  chattel  in  question,  or  a  failure  to  abandon  claim  to  it 
when  demand  therefor  is  lawfully  made.  A  demand  and  re- 
fusal, when  the  defendant  has  it  in  his  power  to  comply  with 
the  demand,  is  said  to  be  evidence  of  a  conversion,^^*  though 
not  a  conversion  itself. 

Trover  is  often  brought  by  an  officer  upon  a  receipt  for 
personal  property  attached  j^^"  by  the  maker  of  a  paid  note, 
against  one  who  withholds  it  ;^^^  by  an  assignee  in  insolvency,^^^ 
or  a  trustee  in  bankruptcy,  ^"  for  property  conveyed  in  viola- 
tion of  the  insolvent  or  bankrupt  acts ;  by  a  mortgagee  of  land 
after  condition  broken,"'  by  any  special  owner  in  possession  of 
a  chattel,  though  the  real  permanent  ownership  may  have  been 
in  another  ;^^*  against  an  officer  who  has  interfered  with  per- 
sonal property  under  color  of  legal  process;  and  it  is  found 
joined  with  trespass  on  the  freehold^^'  to  recover  for  the  prod- 
ucts of  real  estate,  like  trees,  timber  and  crops,  which  have  been 
removed,  and  perhaps  sold,  as  the  result  of  the  wrongful  entry 
declared  on  in  the  principal  count  in  trespass. 

§  501.    Declaration  in  trover. 

In  a  plea  of  the  case,  for  that  the  plaintiff,  on  the  

day^  of ,  at ,  was  possessed  of {describe  the  personal 

property  in  question)  of  great  value,  to  wit,  of  the  value  of 

dollars,  as  of  his  own  proper  goods  and  chattels ;  and  being 

so  thereof  possessed,   thereafterwards,   on  the  same  day,  lost 

the  said  goods  and  chattels,  which  thereafterwards,   at  

aforesaid,  on  the  same  day,  came  into  the  hands  and  possession 

100 Abbott  V.  Kimball,  19  Vt.  551  naCramton  v.  VaUdo,  60  Vt.  291; 

(558.)  Coolidge  v.  Ajers,  76  Vt.  405, 

"OTinker  v.  Morrill,   39  Vt.   477  77  Vt.  448. 

(480.)  ii3See  Chap.  XV,  J  397,  note  7. 

iiiSpencer  v.  Dearth,  43  Vt.  98.  mLord  v.  Buchanan,  69  Vt.  320. 

"oBut  see  Chap.  XVI,  $  415  note 


26;  $  479,  note  81. 
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of  the  said {defendant)  by  finding ;  yet  the  said  defendant, 

well  knowing  the  same  to  be  the  proper  goods  and  chattels  of 
the  plaintiff,  and  of  right  to  belong  to  him,  though  often 
requested,  has  not  delivered  the  same  to  the  plaintiff;   but 

thereafterwards  on  the  same  day,  at  aforesaid,  converted 

the  same  to  his  own  use. 

{Ad  damnum  and  conclusion  as  in  §  191.) 

§  502.    The  action  of  scire  facias.^^^ 

This  form  of  action^^^  is  used  to  revive  and  enforce  some 
previous  proceeding  which  remains  incomplete  and  unavailing. 
In  its  nature  it  is  a  continuation  of  the  earlier  action  or  pro- 
ceeding. 

Thus,  when  a  justice  has  rendered  judgment  and  after- 
wards dies,  or  goes  out  of  ofSce,  this  action  lies  before  another 
justice  to  revive  and  enforce  the  execution  of  such  judgment.^^' 

In  actions  upon  penal  bonds,  given  as  continuing  security, 
it  lies  to  recover  damages  for  breach  of  the  bond  occurring 
after  the  rendition  of  the  original  judgment.^^* 

When  a  plaintiff  has  given  security  by  way  of  recog- 
nizance for  costs  or  damages,  this  action  lies  to  enforce  the 
claim  against  such  security,  and  in  some  instances  without  any 
previous  judgment.^^"  It  also  lies  to  enforce  the  forfeiture  of  a 
grant  or  monopoly,  as  for  failure  to  comply  with  some  condi- 
tion expressed  or  implied  therein.^^^ 

When  a  person  has  become  bail  for  the  appearance  of  a 
respondent  charged  with  a  criminal  offense,  or  of  a  person 
arrested  on  civil  process,  and  such  person  does  not  appear, 
this  action  lies  to  enforce  the  liability  of  the  surety.^^" 

It  also  lies  to  vacate  or  annul  an  informal  levy  of  execu- 
tion, and  to  obtain  a  new  execution  on  the  same  judgment.^^'' 

"«P.   S.   Sees.    1405,    1411,    1535-  "SP.  S.  Sec.  1045. 

1543,    1547,    1876,    1925,    2108,  "sP.  S.  Sees.  1538,  3026. 

2075-2079,  2198-2200,  2399-2767,  i2op.  S.  Sees.  2075,  2399.  Reed  v. 

2769,   3026,   6266(9).     Betts  v.  Lane.     61  Vt.   481;   Yatter  v. 

Johnson,   68  Vt.   549    (552).  Pitkin,  66  Vt.  300. 

"'Howard    v.    Eandall,    58    Vt.  i2iP.  S.  Sees  1921-1936. 

564.  122P.  S.  Sees.  2198-2200. 
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When  there  has  been  a  change  of  executors  or  administra- 
tors, the  new  personal  representative  may  use  this  action  to 
enforce  a  judgment  recovered  by  his  predecessor  for  the  benefit 
of  the  estate.^^' 

The  county  court  form  of  writ  is  given  in  the  statutes,^^* 
and  in  a  justice  court  the  form  should  be  varied  according  to 
the  facts. 

Scire  facias  must  be  brought  in  the  court  where  remains 
the  record  upon  which  it  is  brought;  so  that  if  it  be  upon  a 
recognizance  taken  in  a  lower  court  upon  appeal  to  a  higher, 
and  the  action  has  been  entered  in  the  higher  court,  the  appeal, 
or  other  proceeding,  carries  the  record  up  with  the  action, 
and  scire  facias  must  be  brought  in  the  court  where  the  action 
ends,  except  as  provided  by  statute.^^" 

§  503.    Audita  querela."" 

Audita  querela  is  also  a  judicial  writ  founded  upon  a 
previous  record,  and  must  issue  from  the  court  having  the 
record  sought  to  be  affected.  It  must  include  all  the  parties 
to  the  former  proceedings,  and  no  others.  A  justice  has  no 
jurisdiction  of  this  action,  but  if  directed  against  a  justice's 
judgment,  the  proceeding  is  commenced  in  the  county  court 
of  the  proper  county  under  the  regulations  of  the  statute.  The 
form  is  prescribed  by  statute. 

§  504.    Justice  not  present"'  with  the  writ. 

{Begin  as  in  P.  8.  Sec.  6266  (10)  to  "Complains  and 
says:") 

That  the  said  defendant  on  the day''  of ,  sued  out 

his  writ  of  summons  and  attachment    [replevin]   against  thd 

123P.   S.  Sees,   2767,   2769.   Paynel  "eP.    8.    Sees.    1411-3,    2009-2015, 

V.   Payne,   29   Vt.    176.  6266    (10)    Walter  v.   Poss,   67 

i2*P.  S.  See.  6266  (9).  Vt.  591. 

i2»P.   S.  Sees.   1405;   2399.  Shum-  iziP.  S.  Sees.  1636,  1639 
way  V.  Sargeant,   27   Vt.   440; 
State  V.  Dwyer,  70  Vt.  96. 

508 


AODITA    QUKBEUA  §    505 

said  complainant,  returnable  before  one  ,  a  justice  of  the 

peace,  for  the  said  county  of ,  at ,  in  the  town  of  — -, 

in  said  county,  on  the  day  of  ;  at  o'clock  in 

the  noon;  and  thereafterwards  caused  said  writ  to  be 

served  upon  the  complainant  [by  attaching  as  his  property, 
{state  the  facts  briefly)  and]  by  delivering  a  copy  of  said  writ 

to  the  complainant;  that  afterwards,  on  the  said  day  of 

,  the  said  ,  Justice  of  the  peace  as  aforesaid,  before 

whom  said  writ  was  so  returnable,  did  not  appear  at  the  said 

,  which  was  the  place,  then  and  there  set  for  trial,  at  the 

said  hour  of in  the noon,  nor  within  two  hours  there- 
after, with  said  writ  in  his  possession  or  under  his  control; 
nor  did  any  other  justice  of  the  peace  who  by  law  could  judge 
between  said  parties, ^^'  take  jurisdiction  of  said  cause  by  reason 

of  the  absence,  illness,  or  other  disqualification  of  said  

(Justice). 

That  afterwards  and  more  than  two  hours  after  the  time 

set  for  trial,  on  the  said day  of ,  the  said justice 

of  the  peace  as  aforesaid,  did  appear  and  did  endeavor  to  take 
jurisdiction  of  said  writ  or  process,  [and  of  the  person  of  the 
complainant,  who  was  then  and  there  present.  That  the  com- 
plainant protested,  and  made  specific  objection  to  the  jurisdic- 
tion of  said  justice  in  said  cause;  which  protest  and  objection 
were  overruled  by  said  justice,  who  then]  and  there  without  right 

rendered  judgment  in  favor  of  the  defendant, ,  against  the 

complainant,  for dollars  damages  and dollars  costs] . 

That  the  failure  of  the  said  ,  justice  of  the  peace  as 

aforesaid,  to  be  present  with  said  writ  in  his  possession,  or  under 
his  control,  at  the  place  and  at  the  time  set  for  trial,  or  within 
two  hours  thereafter,  operated  as  a  discontinuance  of  said  cause, 
so  that  said  justice  had  no  jurisdiction  thereof  at  the  time  when 
he  assumed  to  take  such  jurisdiction,  and  that  thereby  the  alleged 
judglnent  aforesaid  is  wholly  null  and  void. 

By  all  which,  etc. 

{Conclude  as  in  P.  S.  Sec.  6266,  form  10.) 

§  505.    Forms  of  pleas. — Pleas  are   of  two  kinds:    (1) 
dilatory  pleas  and  (2)  pleas  to  the  action  or  merits.    The  first 


128P.  S.  Sec.  1640. 
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seek  merely  to  delay,  the  second  to  repel  and  defeat  the  plain- 
tiff's recovery.  Naturally  the  law  requires  that  the  first  should 
be  pleaded  and  passed  upon  before  the  second  are  presented; 
so  that  pleading  to  the  merits  is  a  waiver  of  all  dilatory  mat- 
ters."' 

Dilatory  pleas  may  be  divided  into  two  classes  (1)  pleas 
to  the  jurisdiction  and  (2)  pleas  in  abatement.  Subject  to 
one  exception'^^^  they  must  be  pleaded  in  that  order,  or  the 
former  will  be  waived. 

Pleas  to  the  jurisdiction  are  usually  meant  to  inform  the 
court  (1)  that  the  court  has  no  right  to  entertain  the  action; 
or  (2)  that  the  process  is  so  irregular  that  it  confers  no  author- 
ity on  the  court  to  act;  or  (3)  that  the  plaintiff  has  no  right 
to  sue  in  such  court. 


§  506.    Plea  to  the  jurisdiction  of  the  court.^^* 

{Heading  as  in  ^  75.) 

Now  comes  the  said  defendant,  ,  in  his  own  proper 

person,   and  says  that  this  court  ought  not  to  take  further 

cognizance  of  the  action  aforesaid,  because  he  says  that  

(state  the  facts  which  show  that  this  court  has  no  jurisdiction 
of  the  particular  action,  and  which  show  what  court  has  such 
jurisdiction)  and  this  he  is  ready  to  verify;  wherefore  he  prays 
judgment  if  the  court  here  will  take  further  cognizance  of,  or 
sustain  said  action,  and  for  his  costs. 

(Conclude  as  in  §  77  (1).) 

(Signature.) 


12'Tb  this  rule  is  the  exception  Barrows   v.   McGowan,   39  Vt. 

that  if  the  court  has  no  juris-  238;   Cunningham  v.  Caldbeck, 

diction    to    entertain    the    ac-  63  Vt.  91. 

tion,    the    objection    may    be  isoKenney  v.  Howard,  67  Vt.  375 

made  at  any  time,  and  is  fatal 
to  the  proceedings  at  whatever 
stage  it  becomes  manifest. 
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§  507.    Motion  to  dismiss"' 
over  defendant's  person. 


for  want  of  jurisdiction' 


{Heading  as  in  §  75.) 


defendant  in  the  above  entitled 


And  now  the  said  - 

cause,  by ,  [his]  .attorney,  who  appears  herein  specially  and 

solely  for  the  purpose  of  objecting  to  the  jurisdiction  of  this 
court,'''  moves  the  court  to  dismiss  the  above  entitled  action 
for  want  of  jurisdiction  over  the  defendant's  person,  because 
he  says  that  it  appears,  by  the  plaintiff's  writ  and  the  officer's 

return  thereon,  that  the  said is  the  sole  defendant  in  said 

action;  that  he  is  not  a  resident  of  the  State  of  Vermont,  but 
is  a  non-resident,  to  wit,  a  resident  of  — —  in  the  county  of 

and  State  of ;  and  because  it  does  not  appear  by  said 

writ,  nor  by  the  said  officer's  return  nor  in  the  record  of  said 
cause,  that  the  said  defendant  has  ever  been  found  and  served 
with  process  within  the  limits  of  the  State  of  Vermont,  or  that 
any  property  belonging  to  the  said  defendant  has  been  found 
or  attached  within  said  limits  of  the  State  of  Vermont;  nor 
that  the  said  defendant  ever  accepted  service  of  said  writ. 


{Conclude  as  in  §  77  (1).) 


131A  motion  to  dismiss  is  a  special 
dilatory  demurrer,  founded  sole- 
ly on  matters  apparent  upon 
the  face  of  the  papers  which  it 
attacks.  Like  a  special  demur- 
rer, or  plea  in  abatement,  it 
must  point  out  precisely  the  al- 
leged fault  and  show  how  the 
paper  should  properly  have  been 
drawn  in  that  respect. 
Culver  V.  Balch,  33  Vt.  618 
Railroad  v.  Bailey,  24  Vt.  465 
Bliss  V.  Smith,  43  Vt.  198 
Johnson  v.  Williams,  48  Vt, 
565;  Snow  v.  Carpenter,  49  Vt, 
436;  Alexander  v.  District,  63 
Vt.  273;  State  v.  Johnson,  72 
Vt.  118;  Arel  v.  Centebar,  73 
Vt.  338;  Tracy  v.  Eailroad,  76 
Vt.  313  (318);  Nye  v.  Burling- 
ton &  Co.  60  Vt.  585;  Thibault 
V.  Conn.  Valley  Co.,  80  Vt.  333; 
Ee  Byron,  83  Vt.  108. 


It  is  not  enough  to  say  merely 
that  "there  was  (no  lawful 
service  according  to  the  statute, 
as  by  the  record  appears." 
Thibault  v.  Lumber  Co.,  8o  Vt. 
333. 

i32Def  eets  in  a  declaration  or  com- 
plaint which  pertain  to  the 
right  of  recovery  on  the  merits, 
and  not  to  the  correctness  of 
the  proceedings  with  reference 
to  the  jyleading,  iprocess  lor 
service,  cannot  be  availed  of 
by  motion  to  dismiss. 
Alexander  V.  School,  62  Vt.  273; 
Marsh  v.  Graves,  68  Vt.  400; 
Noyes  v.  Hyde  Park,  73  Vt. 
361;  Clement  v.  Graham,  78  Vt. 
290  (306). 

is3See  Chap.  VH,  ^  83,  note  22. 
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§  508.    Plea  in  abatement."* 
{Heading  as  in  §  75.) 


Now  eomes  the  said  defendant  ,  in  his  own  proper 

person  [and  defends  the  wrong  and  injury,  when,^'°  .etc.]i 
and  says: 

That  at  the  time  of  the  service  of  the  said  plaintifE's  writ 

in  said  cause  upon  the  said  defendant,  to  wit,  on  the day 

of ,  in  the  year  of  our  Lord ,  at ,  in  said  county 

of ,  the  said  defendant  was  the  sheriff  of  the  said  county 

of  ,  in  the  State  of  Vermont. 

And  the  said  defendant  further  says  that  the  said  plaintiff's 
said  writ  was  served  upon  the  said  defendant  so  far  as  the  same 

has  been  served,  at  aforesaid,  on  the  day  and  year  last 

aforesaid,  to  wit,  on  the  Wd day^  of by  one  

a  deputy  sheriff,  who  then  and  there  delivered  to  the  said 
defendant  a  true  and  attested  copy  of  said  writ,  with  his,  the 
said  deputy  sheriff's  return  thereon  endorsed;  as  by  the  writ 


i34Pi6as  in  abatement  are  not  fa- 
vored in  law,  and  must  be 
drawn  with  the  greatest  degree 
of  care  and  certainty;  the 
slightest  error  being  fatal. 
They  are  rare  in  practice,  and 
require  the  closest  study  of  the 
subject,  which  is  wholly  out  of 
place  here.  This  example  mere- 
ly shows  the  general  nature  of 
such  a  pleading,  and  may  in 
some  degree  suggest  the  minute 
detail  in  which  every  possible 
correct  procedure  must  be  de- 
nied in  such  a  document. 
In  a  plea  in  abatement,  or  other 
dilatory  plea,  all  defects,  wheth- 
er of  form  or  substance,  are 
reached  by  general  demurrer. 
Such  a  plea  must  negative  every 
supposable  fact  from  which  the 
regularity  of  the  proceedings 
attacked  may  be  presumed. 
Inferential  and  argumentative 
denials  and  allegations  are  not 
sufficient,  but  in  such  pleas 
every  denial  must  be  direct 
and    positive. 

Diblee  v.  Davison,  35  HI.  486; 
Landon  v.  Eoberts,  20  Vt.  286; 


Morse  v.  Nash,  30  Vt.  76;  Sum- 
ner V.  Sumner,  36  Vt.  105;  Bliss 
V.  Smith,  42  Vt.  198;  Leonard 
V.  McArthur,  52  Vt.  439;  Cun- 
ningham V.  Caldbeek,  63  Vt.  91; 
State  V.  Waterman,  78  Vt.  379; 
Strait  V.  Fidelity  Co.,  80  Vt. 
84  (89);  Shannon  v.  Comstock, 
21  Wend.  457;  MuzroU  v.  Hetu, 
82  Vt.  139. 

isoThe  words  "when,  etc."  are 
the  relic  of  an  obsolete  distinc- 
tion between  full  and  half  de- 
fense. As  a  formal  introduc- 
tion to  any  plea  the  common 
law  pleader  makes  "defense," 
which  signifies  resistance  to  the 

'  plaintiff's  claims.  Half  de- 
fense was  a  technical  form  ap- 
propriate to  a  dilatory  plea; 
while  full  defense,  which  ad- 
mitted the  jurisdiction  of  the 
court  and  the  plaintiff's  right 
to  sue,  was  a  proper  introduc- 
tion to  a  plea  in  bar.  The 
expression  "when,  etc."  was 
adopted  to  mean  either  kind  of 
defense,  as  occasion  might  re- 
quire. 
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aforesaid  and  the  said  deputy  sheriff's  return  thereon,  more 
fully  doth  appear. ^^° 

And  the  said  defendant  further  says  that  said  writ  was  not 
served  upon  this  defendant  at  any  time  other  than  at  the  time 
last  aforesaid,  to  wit,  on  said  day  of ,  at afore- 
said, and  that  said  writ  was  not  served  upon  this  defendant 
in  any  other  manner  than  in  the  manner  hereinbefore  set  fortli, 
to  wit,  the  manner  in  said  deputy  sheriff's  return  stated;  and 
that  said  writ  was  not,  at  any  time  nor  at  any  place,  served 
upon  this  defendant  by  any  proper  officer  other  than  the  said 

,  nor  by  any  other  person  whatsoever;  and  that  the  said 

defendant  did  not,  at  any  time,  [nor  at  any^^^  place,]  accept 
service  of  the  said  plaintiff's  said  writ. 

And  the  -said  defendant  further  says,  that  at  the  time  of 
the  aforesaid  and  only  service  of  the  said  plaintiff's  said  wrif 

upon  this  defendant,  to  wit,  on  the day  of ,  at 

aforesaid,   the  said  ,  by  whom  and  by  whom  only,  said 

writ  was  then  and  there  served,  was  then  and  there  a  deputy 

sheriff  for  said  county  of  ,  and  then  and  there,  as  such 

deputy  sheriff,  was  under  the  appointment  and  deputation  of 
this  said  defendant,  sheriff  as  aforesaid;  and  then  and  there, 
in  serving    the   said    plaintiff's   said   writ,    acted    under    said 

appointment  and  deputation;  and  that  he,  the  said ,  then 

and  there  was  not  deputed  nor  appointed  by  any  sheriff  other 

than  this  defendant,  and  that  he,  the  said  ,  was  not  then 

and  there  acting  under  any  sheriff  other  than  this  said  defen- 
dant ;  and  that  he,  the  said ,  did  not  then  and  there  liold 

any  other  office,  nor  any  other  appointment,  authorizing  him, 

the  said ,  to  serve  the  said  plaintiff's  said  writ;  and  tha* 

he,  the  said -,  did  not  then  and  there  act  under  nor  by  color 

of  any  appointment,  nor  election  to  any  office  whatsoever,  excep* 
only  that  of  deputy  sheriff  under  this  defendant  as  aforesaid; 
and  that  he,  the  said ,  then  and  there  was  not  authorized 


136A  dilatory  plea — to  the  juris- 
dietion,  or  in  abatement,  or  the 
like, — can  derive  no  help  from 
the  writ  or  declaration,  unless 
they  are  referred  to  in  the  plea 
in  sueh  a  way  as  to  make  them 
a  part  of  it.  But  the  court  may 
and  will  look  into  the  writ  and 
declaration  for  the  purpose  of 
helping  them  and  defeating  the 
plea,  since  every  reasonable  in- 


tendment should  be  made  in 
favor  of  the  regularity  and 
sufficiency  of  the  proceedings. 
Siayton  v.  Chester,  4  Mass. 
478;  Pearson  v.  French,  9  Vt. 
349;  Barnet  v.  Emery,  43  Vt. 
178;  Leonard  v.  McArthur,  53 
Vt.  439;  Straight  v.  Fidelity 
Co.,  80  Vt.  84  (87). 
"'See  Chap.  Vin,  $  181,  note  48. 
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nor  deputed  in  any  manner  to  serve  said  writ,  except  as  such 
deputy  sheriff  under  this  defendant  as  aforesaid. 

All  which  the  said  defendant  is  ready  to  verify ;  wherefore, 
for  want  of  a  legal  service  of  said  writ  upon  this  defendant, 
he  prays  judgment  of  the  said  plaintiff's  said  writ,  and  that 
the  same  may  be,  as  to  this  defendant,  abated  and  quashed,  and 
for  his  costs.' 

(.Signature.) 

§  509.    Demurrer  to  declaration.*'* 


{Heading  as  in  §  75.) 
Now  comes  the  defendant. 


-,  by ,  his  attorney,  and 


defends*^'  the  [wrong]  and  injury,  when,  etc.,  and  for  plea 
says  that  the  said  [ count  of  the]  plaintiff's  said  declara- 
tion, and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  therein  stated  and  set  forth,  are  not  sufiBeien< 
in  law  for  the  said  plaintiff  to  maintain  his  aforesaid  action 
against  the  said  defendant,  and  that  the  said  defendant  is  not 
bound  by  law  to  answer  the  same,  and  this  the  said  defendant 
is  ready  to  verify;  wherefore,**"  by  reason  of  the  insufficiency 
of  the  said  [ count  of  the  said]  declaration,  the  said  defen- 
dant prays  judgment  that  the  said  plaintiff  may  be  barred 
from  maintaining  his  aforesaid  action,  [against  the  said 
defendant.] 

{In  special  demurrers  here  insert  §  510.) 
(Signature.) 


138"  At  whatever  stage  of  the 
pleadings  a  demurrer  is  taken, 
it  reaches  back  through  the 
whole  record  and  attaches  to 
the  first  substantial  defect  in 
the  pleadings,  on  which  ever 
side  it  may  have  occurred." 
Chap.  XVI,  $  419,  note  53;  Cur- 
rier V.  King,  81  Vt.  385  (390). 
Therefore,  as  stated  by  the  late 
E.  J.  Phelps,  in  a  lecture  before 
students  of  the  IT.  V.  M.:  "A 
demurrer  to  the  surrebutter 
puts  in  issue  the  sufficiency  of 
the  rejoinder." 

A  demurrer,  general  or  special, 
admits   all   previous   averments 
of  fact  well  pleaded  by  the  op- 
posite party. 
A  general  demurrer  attacks  de- 


fects of  substance,  merely;  a 
special  demurrer,  defects  either 
of  substance  or  of  form,  when 
the  latter  are  distinctly  point- 
ed out  in  the  demurrer. 
A  separate  demurrer  to  each 
count  need  not  be  drawn  and 
filed,  if  the  demurrer  as  filed 
enumerates  the  counts  to  which 
it  is  to  apply.  Such  a  paper  is 
equivalent  to  a  separate  de- 
murrer to  each  enumerated 
count. 

Darling  v.  Clement,  69  Vt.  292; 
Douglass  V.  Morrisville,  84  Vt. 
306. 

i3«See  5  508,  note  135;  5  513,  note 
149. 

i40Or   "for   want   of   a   sufficient 
declaration. ' ' 
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§  510.    Special  demurrer."^ 

{Begin  as  in  §  509.) 
And  the  said  - 


-  {the  pleader)  states  and  shows  the  court 
the  following  causes  of  demurrer  to  the  said  declaration  [plea, 
replication,  etc.],  {insert  the"^  causes)  and  also  that  said  decla- 
ration [plea,  etc.],  is  in  other  respects  uncertain,  informal  and 
insufficient. 

{Conclude  as  in  §  77  (1).) 


§  511.    A  concise  form  of  general  demurrer.^ 

{Headdng  as  in  §  75.) 

Now  comes  the  said    [plaintiff]    defendant  by 


-,   his 
attorney,  and  demurs  to  the  said  declaration  [plea]  [replication] 

of  the  said  plaintiff  [defendant] by  him  filed  on  the day^ 

of  ,  and  says  that  the  matters  therein  contained  are  not 

sufficient  in  law  to  entitle  the  said  plaintiff  [defendant]  to  the 
judgment  [or  relief]  therein  prayed  for,  and  that  the  [plain- 
tiff] defendant  is  not  bound  to  answer  the  same. 


i*iWalker  v.  Wooster,  61  Vt.  403 
Willey  v.  Carpenter,  64  Vt.  212 
Eudd  V.  Darling,  64  Vt.  456 
Kent  V.  Miles,  65  Vt.  582. 

i42Merely  formal  defects  in  al- 
leging facts,  claimed  to  show 
actionable  negligence,  or  other 
legal  wrong  are  not  reached  by 
general  demurrer. 
Van  Horn  v.  Railroad,  38  N.  J. 
L.  133;  Eaoe  v.  Eailroad,  62  N. 
J.  L.  536;  Minnuci  v.  Eailroad, 
68  N.  J.  L.  432;  Esslinger  v. 
Boehm,  N.  J.  L.  . 

i*3A  demurrer  admits  such  facts 
only  as  are  well  pleaded,  and 
therefore  does  not  admit  an  al- 
legation which,  as  the  plead- 
ings show,  the  party  was 
estopped  to  make. 
Facts  alleged  in  a  pleading, 
which  contradict  an  officer's  re- 
turn, are  not  well  pleaded;  for 


a  return  is  conclusively  true  aa 
between  the  parties  to  that 
suit.  If  it  is  false  in  fact,  the 
person  aggrieved  may  sue  the 
officer. 

Barr  v.  Satchwell,  2  Stra.  813; 
Slayton  v.  Chester,  4  Mass.  78; 
Tatter  v.  Pitkin,  73  Vt.  255; 
Columbian  v.  Townsend,  74  Vt. 
183  (185);  McDaniels  v.  De- 
Groot  77  Vt.  160. 
A  demurrer  to  an  entire  decla- 
ration cannot  be  sustained,  if 
one  of  several  counts  is  suffi- 
cient, though  all  the  others  are 
insuf&cient. 

Mixer  v.  Herriok,  78  Vt.  349. 
A  demurrer  to  new  and  addi- 
tional counts  does  not  raise  the 
question  of  their  misjoinder, 
unless  it  goes  to  the  whole 
declaration. 
Lee  V.  Follensby,  83  Vt.  35. 
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Wherefore,  the  [plaintiff]  defendant  pt&fs  judgment^** 
against  the  said  [defendant]  plaintiff  for  his  [damages  and] 
costs. 

(Signature.) 

§  512.  The  general  issue. — The  general  issue  is  that  kind 
of  a  plea  in  bar  whi&h  denies  the  whole  declaration,  or  some 
entire  count,  and  in  substance  states  that  the  plaintiff  has  no 
such  cause  of  action  as  he  has  alleged.^*®  It  is  a  thing  entirely 
different  from  a  general  denial,  which  is  known  to  the  prac- 
tice of  some  other  States,  and  perhaps  in  some  proceedings  in 
this  State,  the  substance  of  which  is,  that  the  plaintiff's  state- 
ments, and  each  and  every  allegation  thereof,  are  untrue. 

The  form  of  the  general  issue  varies  with  the  form  of 
action.  Even  in  county  court  practice  this  plea  is  usually 
treated  as  pleaded  instead  of  being  actually  reduced  to  writing ; 
while  in  the  lower  courts  it  is  still  less  often  formally  ex- 
pressed.^*" 

Though  infrequently  written  out,  the  general  issue  is  yet  a 
defimite  and  well  understood  form  of  words,  which  should  be 


1*4"  Any  superior  judge,  on  appli- 
cation of  either  party  alid  on 
reasonable  notice  to  the  attor- 
ney of  the  opposite  palty,  may 
iti  vacation  hear  and  deteTmine 
a  demurrer,  or  an  interlocutory 
motion  in  a  cause  pending  in  a 
county  court,  and  may,  to  ex- 
pedite the  trial  of  such  cause, 
make  any  order  therein  ■which 
the  county  court  could  make  if 
in  session;  and,  by  agreement 
of  the  parties,  any  superior 
judge  may  at  any  time  or  place 
try  and  determine  issues  of  fact 
Bubmitted  to  the  court,  and 
render  any  judgment  therein 
•friiieh  the  county  court  could 
rendfer  if  in  session.  Excep- 
tions may  be  taken  from  su'ch 
orders  and  judgments  as  if  they 
had  been  made  at  the  stated 
session  of  a  county  court,  and 
the  tiift'e  for  filing  such  excep- 
tions shall  be  governed  by  the 


provisions  of  the  preceding  sec-' 

titon.      This    act    shall   not   be 

construed     to     feffect     pending 

causes. ' ' 

P.  S.  Sec.  1357;  Acts  1910,  No. 

81. 

i45Any  evidence  tending  to  show 
that  plaintiff  never  had  the 
cause  of  action  sued  on  may  be 
introduced  under  the  general 
issue,  without  special  plea  or 
notice. 

Gregory  v.  Tomlinson,  68  Vt. 
410;  Limerick  Bk.  V.  Adams,  70 
Vt.  133;  Nelson's  Adms.  v. 
Davis,  72  Vt.  295;  see  Chap. 
XVI,   f   435. 

I'^its  principal  uses,  as  an  ex- 
pressed form  of  words,  are  in 
connection  with  P.  S.  Sees.  1499 
and  1500,  and  as  the  first  of  a 
series  of  pleas  in  the  county 
court,  or  in  a  city  court  gov- 
erned by  the  same  rules. 
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expressed  in  full  in  the  judgment  record.  In  the  actipna  of 
ejectment,  replevin,'*^  trespass,  trespass  on  the  case,  trover 
and  audita  querela,  the  general  issue  is  "not  guilty".  In  the 
action  of  debt  on  a  judgment  or  recognizance,  it  is  "that 
there  is  no  such  record"."^  In  an  action  of  debt  or  covenant 
on  a  sealed  instrument,  it  is  "that  the  instrument  is  not  the 
defendant's  deed".  In  an  action  of  debt  on  a  simple  contract, 
it  is  "that  he  owes  nothing".  In  the  action  of  assumpsit,  the 
general  issue  is  "that  he  did  not  undertake  and  promise".  In 
most  other  forms  of  action  there  is  no  general  issue. 

§  513.    The  general  issue:  not  guilty. 
{Heading  as  in  §  75.) 

Now  comes  the  defendant,  ,  by  ,   [his]   attorney, 

and  defends  the  [wrong]  ^*°  and  injury,  when,  etc.,  and  for  plea 
say  that  [he]  is  not  guilty  in  manner  and  form  as  the  plaintiff 
in  [his]  declaration  has  alleged,  and  of  this  [he]  puts  [himself] 
upon  the  country. 

(Signature.)^^" 

§  514.    The  general  issue  in  debt  on  a  sealed  instrument. 

{Heading  as  in  §  75.) 

Now  comes  the  defendant, by [his]  attorney,  and 

defends  the  wrong  and  injury,  when,  etc.,  and  for  plea  says : 

That  the  said  supposed  writing  obligatory,  in  the  plain- 
tifif^s  said  declaration  mentioned,  is  not  the  deed  of  this  defen- 
dant, and  of  this  [he]  puts  [himself]  upon  the  country. 

{Signature.)  ^^'' 

§  515.     General  issue  in  debt  on  recognizance. 

{Begin  as  in  §  513  or  514.) 

That  there  is  not  any  record^"  of  the  said  supposed  recog- 
nizance remaining  in  the  said  court,  within  and  for  the 

ii^Campbell  v.  Camp,  69  Vt.  97;  i^oPleas  in  bar  are  usually  aign- 

i*8"Wood  V.  Agostines,  72  Vt.  51.  ed  by  the  attorney. 

i*»In  actions  of  trespass  or  eject-  loiTJpon  a  plea  of  nul  tiel  record 

ment      substitute      the      word  the  trial  is   by  the   court   and 

"force"  for  "wrong."  not  by  jury.     Such  a  plea  can 
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county  [city]   of 


aforesaid,  in  manner  and  form  as  the 


plaintiff  in  [his]  said  declaration  has  alleged;  and  this  the 
said  defendant  is  ready  to  verify  [in  such  manner  as  the  court 
shall  direct;  wherefore  (he)  prays  judgment,  etc.] 

(Conclude  as  in  §  521  (3).) 

§  516.    General  issue  in  debt  on  simple  contract. 

{Heading  as  in  §  75.) 

Now  comes  the  defendant, by ,  [his]  attorney,  and 

defends  the  wrong  and  injury,  when,  etc.,  and  for  plea  says 
that  [he]  does  not  owe  the  said  sum  of  money  above  demanded, 
nor  any  part  thereof,  in  manner  and  form  as  the  plaintiff  in 
[his]  said  declaration  has  alleged;  and  of  this  [he]  puts  [him- 
self] upon  the  country. 

\  {Signature.) 

§  517.     General  issue  in  covenant.^" 

{Heading  as  in  §  75.) 
Now  comes  the  defendant,  - 


by 


[his]  attorney,  and 


defends  the  wrong  and  injury,  when,  etc.,  and  for  plea  says 
that  the  writing  aforesaid  in  the  plaintiff's  said  declaration 
mentioned  is  not  [his]  deed;  and  of  this  [he]  puts  [himself] 
upon  the  country.^"' 

{Signature.) 


§  518.    General  issue  in  assumpsit. 

{Heading  as  in  §  75.) 

Now  comes  the  defendant by  — 


-  [his]  attorney,  and 
defends  the  wrong  and  injury,  when,  etc.,  and  for  plea  says  thai 


only  be  tried  by  an  inspection 
of  the  record. 

Stephen  PI.  *101;  State  v.  Sut- 
cliffe,  16  E.  I.  410;  Cambio  v. 

Ibello,  B.  I.  ;  79  Atl. 

789   (790). 

i52See  Chap.  XVI,  i  421,  note  56; 
§  427,  note  78. 

153A  plea  of  non  infregit  conven- 
tiouem  is  an  informal  and  de- 
fective plea  to  a  declaration  in 
covenant  which  assigns  breach- 
es; but  it  is  not  an  immaterial 


plea,  and  though  bad  on  de- 
murrer is  good  on  motion  in 
arrest. 

Walsingham  v.  Comb,  1  Lev. 
183;  Pitt  V.  Eussell,  3  Lev.  19; 
Boon  V.  Eyre,  2  W.  Bl.  1312; 
Hodgson  v.  East  India  Co.,  8 
T.  R.  278;  Taylor  v.  Needham, 
2  Taunt.  279;  Bender  v.  From- 
berger,  4  Dall.  436;  Roosevelt 
V.  Fulton,  7  Cow.  71;  Drouin 
V.  Wilson,  80  Vt.  335  (341). 
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[he]  did  not  assume  and  promise  in  manner  and  form  as  the 
plaintiff  in  [his]  said  declaration  has  alleged ;  and  of  this  [he} 
puts  [himself]  upon  the  country. 

{Signature.) 

§  519.    General  issue  in  assumpsit,  by  an  administrator. 

(Heading  as  in  ^  75.) 

Now  comes  the  defendant,  ,  as  administrator  of  the 

goods,  chattels  and  estate  which  were  of ,  deceased,  by 

[his]  attorney,  and  defends  the  wrong  and  injury,  when,  etc., 

and  for  plea  says  that  the  said in  [his]  lifetime  did  not 

assume  and  promise  in  manner  and  form  as  the  said  plaintiff 
in  [his]  said  declaration  has  alleged;  and  of  this  [he]  the  said 
defendant,  puts  [himself]  upon  the  country. 

{Signature.) 

§  520.    Special  issue"^  in  assumpsit. 
{Heading  as  in  §  75.) 

Now  comes  the  defendant,  by  [his]    attorney,  and 

defends  the  wrong  and  injury,  when,  etc. ;  and  as  to  the  said 
supposed  promises  and  undertakings  in  the  said  declaration 

mentioned {deny  such  parts  of  the  declaration  as  may  be 

desired,  as:)   [except  as  to  the  sum  of dollars,  parcel  of  th6 

said  sum  of  money  in  the  said  declaration  mentioned,]  [he]  sayS 
that  [he]  did  not  assume  and  promise  in  manner  and  form  as 
the  plaintiff  in  [his]  declaration  has  alleged;  and  of  this  [he]' 
puts  [himself]  upon  the  country. 

(Signature.) 

§  521.    Special  plea  in  bar  at  common  law."" 

And  the  said  defendant  [by  his  said  attorney]    [as  to  the 
first  (or  other)  count  of  the  plaintiff's  said  declaration]  comes 

"*See  Chap.  XVI,  i  400;  $  420,  ute,  thereby  giving  the  plain- 
note  54;  J  42S.  tiff  his  share  in  the  benefit  of 

"5 A  defendant  may  plead  as  at  it;  but  he  must  choose  between 

common  law — one  plea  only  to  the   two   methods,    and   cannot 

each  count  in  the  declaration —  avail   himself   of   both   in   the 

without   taking  the  benefit   of  same  action, 

the  English  statute  of  1705;  or  Lee  v.  FoUensby,  83  Vt.  35. 
he  may  plead  under  that  stat- 
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a»d  defends  the  wrong  [force]  and  injury,  when,  etc.,  and  for 
plea  in  this  behalf  says  that  the  said  plaintiff  ought  not  to 
[have  or]  maintain  [his]  aforesaid  action  thereof  against  him, 
because  he  says: 

That {Insert  the  subject  matter  of  defense.y^'^ 

(1.)  And  of  this  the  said  defendant  puts  [himself]  upon 
the  country;^"  {or) 

(2.)  And  this  [or  All  which]  the  said  defendant  is  ready 
to  verify,  wherefore  [he]  prays  judgment  if  the  said  plaintiff 
ought  [further]  to  have  or  maintain  [his]  aforesaid  action 
thereof  against  [him,]  etc. ;"'  (or) 

(3.)  And  this  the  said  defendant  is  ready  to  verify  by  the 
record,*""  wherefore  he  prays  judgment  if  the  said  plaintiff 
oughtJ;o  have  or  maintain  [his]  aforesaid  action  thereof  against 
his,  etc.  {Signature.)  or 


[By  his  Attorney] 


{Signature.) 


§  522.  Special  plea  in  bar  under  the  English  Statute  of 
1705. 

{Plea  I,  the  general  issue,  see  §§  513,  520.) 

{Plea  II.)  And  for  a  further  plea  in  this  behalf  [as  to  the 
first  {or  other)  count  of  the  plaintiff's  said  declaration],  the 
said  defendant,  by  leave  of  the  court  here  for  this  purpose  first 
had  and  obtained,  [according  to  the  form  of  the  statute*'"  ill 
such  case  made  and  provided,]  says  that  the  said  plaintiff  ought 


i56See  Chap.  XVI,  $  483,  note  68. 

isTConclusion  appropriate  to  a 
Bpecial   traverse. 

issConclusion  appropriate  to  a 
plea  in  bar  alleging  new  matter. 

looConclusion  appropriate  when 
the  defense  alleged  is  based 
upon  a  record. 

looSinCe  there  is  no  "Vermont  stat- 
ute specifically  authorizing  the 
pleading  of  several  pleas  to  the 
same  count,  and  since  the  Eng- 
lish statute  of  ITOS  is  in  force 


Only  because  it  has  been  im- 
pliedly incorporated  into  the 
common  law  of  this  State. 
quaere  if  this  bracketed  phrase 
is  strictly  appropriate  here  In 
a  special  plea. 

See  Clement  v.  Graham,  78  Vt. 
290  (303). 

The  omission  of  reference  to 
the  English  statute  must  be  at- 
tacked by  special,  not  general, 
demurrer. 
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§    524 


not  to  [have  or]  maintain  [his]  aforesaid  action  thereof  against 
[him]  because  [he]  says: 

That {Insert  the  subject  matter"^  of  defense.). 

{Conclusion  as  in  §  521  (1),  (2),  or  (3),  as  conditions  may 
require.) 


§  523.    Notice  of  defense  under  the  general  issue.^°^ 
{Plea  I;  the  general  issue;  see  §§  513,  520.) 

(II.)  And  the  said  defendant,  according  to  the  statute  in 
such  case  made  and  provided,  gives  notice  that  on  the  trial  of 
this  action  [he]  will  give  in  evidence  and  rely  upon  in  [his] 
defense  [justification]  the  following  special  matter: 

That {Set  forth  with  particularity  the  substance  of  the 


defense  relied  on.) 


{Signature.) 


§  524.    Craving  oyer.^'^ 

{Heading  as  in  %  75.) 

Now  comes  the  said  defendant,  by ,  his  attorney,  and 

defends  the  wrong  and  injury,  when,  etc.,  and  craves  oyer  of  the 
said  alleged  [writing  obligatory]  [judgment  record]  in  the 
said  declaration  mentioned,  and  it  is  read  to  him  [and  he  also 
craves  oyer  of  the  condition  of  the  said  writing  obligatory,  and 

it  is  read  to  him]  in  these  words,  to  wit: {Set  forth  the 

condition  or  other  document  verbatim) ;  which  beiug  read  and 
heard,  the  said  defendant  for  plea  says^"''  that  the  said  plaintiff 
ought  not  to  maintain  his  aforesaid  action  against  [him] ; 
because  [he]  says  that  {Insert  the  proper  matter  of  con- 
fession and  avoidance  and  conclude  as  in  §  521.) 


i6iSee  Chap.  XVI  f§  424,  435. 
A  defendant  cannot  file  with 
the  general  issue  both  a  spe- 
cial plea  and  a  notice  of  spe- 
cial matter  under  the  statute, 
whether  or  not  they  set  up 
the  same  defenses.  The  plead- 
er must  take  his  choUce  of 
methods  and  cannot  choose 
both,  nor  more  than  one  in  the 
same  action. 


Benjamin  v.  McConnel,  9  111. 
536;  Gilmore  v.  Nowland,  26 
111.  200;  Legge  v.  Boyd,  1.  M. 
&  G.  898;  Eoss  v.  Clifton,  11 
A.  &  E.  631;  Powers  v.  Eut- 
land  E.  E.  Co.,  83  Vt.  415. 

i82See  Betts  v.  Johnson,  68  Vt. 
549;    §   437,   note  16. 

lO'If  defendant  demurs,  follow 
$  509  from  this  point.  See 
Morrill  v.  Foresters,  79  'Vt 
486. 
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§  525.    A  plea  of  payment  to  a  bond. 

{Begin  as  in  §  522.) 

Because   [he]   says  that   [he]   the  said  defendant,  at- 


on  the day'  of ,  being  the  day  of  payment  mentioned 

in  the  condition  of  the  said  writing  obligatory,  in  the  said  decla- 
ration set  forth,  did  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  said  condition  mentioned,  [with  lawful  interest  on  the 
same]  according  to  the  form  and  effect  of  said  condition. 

(Conclude  as  in  ^  521  (2). 

(//  the  payment  were  not  made  until  after  it  became  due, 
begin  as  in  §  522  and  continue:) 

Because  [he]  says,  that  [he],  the  said  defendant,  after  the 

said  day  of  ,  in  the  said  condition  of  said  writing 

obligatory  mentioned,   and  before   the   commencement   of   the 

present  action  of  the  said  plaintiff,  to  wit,  at ,  on  the 

day  of ,  at aforesaid,  did  pay  to  the  said  plaintiff  the 

said  sum  of  money  in  the  said  condition  of  said  bond  specified, 
with  all  lawful  interest  then  due  thereon;  which  said  sum  the 
said  plaintiff  then  and  there  received  and  accepted  in  full  satis- 
faction of  said  bond,  and  of  all  moneys  due  thereon. 

(Conclude  as  in  ^  521  (2). 

§  526.    Plea  of  payment  in  assumpsit. 

{Begin  as  in  §  522.) 

That  after  the  making  of  the  several  promises  in  the  said 
declaration  mentioned,  and  before  the  commencement  of  this 
action,  to  wit,  at ,  on  the day'  of ,  the  said  defend- 
ant paid  to  the  said  plaintiff,  and  the  said  plaintiff  accepted 
from  him,  the  said  defendant,  [divers  Rums  of  money  amounting 

in  all  to  ]  a  large  sum  of  money,  to  wit,  the  sum  of dollars, 

being  the  full  amount  of  all  the  sums  of  money  in  said  declara- 
tion mentioned,  in  full  satisfaction  and  discharge  of  the  said 
several  promises  and  of  the  sums  of  money  last  aforesaid. 

{Conclude  as  in  ^  521  (2).) 

§  527.    Special  plea  by  an  administrator:  payment. 

{General  issue  as  in  §  519'.) 

And  for  further  plea  in  this  behalf  the  said  defendant,  as 
administrator  of  the  estate  of  said ,  says  that  the  plaintiff 
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ought  not  to  maintaiii  [his]  aforesaid  action  against  him  as 
administrator  as  aforesaid,  [against  the  said  estate]  because  he 

says  that {insert  the  special  matter  of  defense,  as:)  [attet 

the  making  of  the  said  supposed  promises  in  the  said  declaration 
mentioned,  and  before  the  death  of  the  said  [intestate],  [or  and 

in  the  lifetime  of  said  intestate]  to  wit,  on  the  day^  oi 

at  aforesaid,  the  said  [intestate]   and  said  plaintiff 

settled  all  said  several  promises  in  said  declaration  mentioned, 
and  the  said  [intestate]  paid  to  said  plaintiff,  and  said  plain- 
tiff received  from  [him],  the  said  [intestate],  divers  sums  of 
money,  amounting  to  a  large  sum,  to  wit,  the  amount  of  all  the 
sums  of  money  in  the  said  declaration  mentioned,  in  full  satis- 
faction and  discharge  of  the  said  several  promises,  and  of  all 
the  sums  of  money  in  said  declaration  mentioned.  All  of  which 
this  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment 
if  the  plaintiff  ought  to  maintain  [his]  aforesaid  action  against 
him,  as  administrator  as  aforesaid  [against  the  said  estate]. 

{Signature.) 

§  528.    Plea  of  accord  and  satisfaction ;  in  discharge  of  a 
judgment. 

{Begin  as  in  §  522.) 

That  heretofore,  [and  after  the  alleged  time  of  the  rendi- 
tion of  the  judgment  in  the  plaintiff's  declaration  mentioned], 

to  wit,  at  ,  on  the  day'  of  ,  the  defendant  did 

promise  and  agree  with  the  plaintiff  to  [deliver  unto  the  plain- 
tiff certain  goods,  wares  and  merchandise,  to  wit]  {set  forth 
the  terms  of  the  aUeged  agreement) ;  whereupon,  and  in  consid- 
eration of  the  defendant's  said  promises  and  undertakings,  the 
said  plaintiff  did  undertake  and  promise  that,  upon  the  delivery 
to  him  as  aforesaid  of  said  goods  and  chattels,  he  the  said  plain- 
tiff would  discharge  and  release  the  aforesaid  judgment  in  said 
declaration  mentioned.  And  the  defendant  avers  that  after- 
wards, to  wit,  at ,  on  the day  of ,  he  did  deliver 

to  the  plaintiff  all  the  said  goods,  wares  and  merchandise,  so 
contracted  to  be  delivered  as  aforesaid,  and  that  the  plaintiff 
then  and  there  accepted  the  same  in  full  satisfaction  and  dis- 
charge of  the  aforesaid  judgment. 

{Conclude  as  in  §  521  (2).) 
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§  529.    Plea  of  tender  in  bar. 

(Begin  as  in  §  522.) 

And  as  to  the  said  sum  of dollars,  parcel  of  the  said 

sura  of  money  in  said  declaration  mentioned,  the  defendant 
says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  [him]  to  recover  any  greater  damages  than  the 

sum  of dollars,  in  this  behalf,  because  [he]  says  that  after 

the  time  of  making  the  said  supposed  promises  and  undertakings 
in  the  said  declaration  mentioned,  and  before  the  commencement 

of  this  action,  to  wit,  at  ,  on  the  day'  of  ,  [he] 

the  said  defendant,  tendered  to  said  plaintiff  the  sum  of 

dollars,  in  legal  tender  money  of  the  United  States,  upon  the 
said  supposed  promises  and  undertakings  in  said  declaration 
mentioned;  to  receive  which  from  the  said  defendant  [he],  the 
said  plaintiff,  then  and  there  wholly  refused ;  and  that  from  the 
time  of  the  making  of  said  tender  until  the  present  time,  [he], 
the  said  defendant,  has  been  at  all  times  ready  to  pay,  and  still 
is  ready  to  pay  the  same  to  said  plaintiff  if  [he]  will  accept 
the  same,  [which  said  sum  of  money  [he],  the  said  defendant,  on 

the day  of ,  brought  into  court  and  deposited  the  same 

with  the  clerk  thereof.] 

All  which  the  defendant  is  ready  to  verify ;  wherefore  [he] 
prays  judgment  if  the  plaintiff  ought  to  maintain  [his]  afore- 
said action  [against  the  said  defendant],  to  recover  any  more 
or  greater  damages  than  the  said  sum  of dollars. 

(Signature.) 

§  530.    A  plea  of  duress  of  Imprisonment. 

(Begin  as  in  §  522.) 

Because  [he]  says,  that  before  and  at  the  time  of  the 
making  of  the  said  [promissory  note]  in  the  plaintiff's  declara- 
tion mentioned,  at ,  [he],  the  said  defendant,  was  impris- 
oned by  the  said  plaintiff  [by  one ]  without  law  or  right; 

and  was  then  and  there  kept  and  detained  in  prison  until  by 
force  and  duress  of  such  imprisonment,  [he]  the  said  defendant, 
then  and  there  made  and  subscribed  the  promissory  note  in 
said  declaration  mentioned,  and  then  and  there  delivered  the 
same  to  [the  plaintiff]  to  effect  and  secure  [his]  release  from 
such  imprisonment. 

(Conclude  as  in  §  521  (2). 
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§  531.    Plea  of  discharge  of  bankruptcy. 

{Begin  as  m  §  522.) 

That,  after  the  accruing  of  the  said  cause  of  action,  men- 
tioned and  set  forth  in  the  plaintiff's  declaration  in  this  cause, 
and  after  the  commencement  of  this  action  [he]  the  said  defend- 
ant, on  the day'  of ,  by  the  consideration  of  the  District 

Court  of  the  United  States  of  America,  within  and  for  the  Dis- 
trict of  [Vermont] ,  at ,  in  said  district,  was  duly  adjudged 

a  bankrupt,  pursuant  to  the  provi^ons  of  an  Act  of  Congress, 
approved  [July  13,  A,  D.  189S],  upon  [his  own]  petition  filed  in 

said  District  Court  on  the day  of ;  that  the  said  cause 

of  action,  in  said  declaration  mentioned  and  set  forth,  was  and 
is  a  debt  provable  in  bankruptcy  a^inst  the  ■estate  of  this 
defendant,  under  the  provisions  of  said  Act  of  Congress;  that 
the  said  provable  debt  was  mentioned  and  set  forth  in  the  sche- 
dule attached  to  said  petition  of  debts  then  owing  by  this  de- 
fendant;^"* [that  at  the  first  meeting  of  his  creditors  held  pur- 
suant to  said  Act  of  Congress,  at ,  in  the  county  of ,  in 

the  State  of  [Vermont],  the  said  plaintiff  presented  the  said 
cause  of  action  in  the  said  declaration  set  forth,  as  a  debt  prov- 
able against  the  estate  of  this  defendant,  under  the  provisions 
of  said  Act  of  Congress;  that  the  same  was  then  and  there 

proved  and  allowed  as  such ;  that  a  dividend^^*  of  dollars 

and cents  was  paid  thereon  at ,  in  said  county,  on  the 

day  of  ;]  that  afterwards,  at  ,  in  said  district, 

on  the day  of ,  the  said  District  Court  by  its  decree, 

did  order  ahd  adjudge  that  this  defendant  be  discharged  from 
all  debts  and  claims  which  are  provable  against  his  estate  under 
the  provisions  of  said  Act  of  Congress,  and  which  existed  on 
the  said day  of  - — ,  being  the  day  on  which  the  said  peti- 
tion was  filed  by  [against]  him,  as  aforesaid,  except  such  debts 
as  are  by  law  excepted  from  the  operation  of  a  discharge  in 
bankruptcy.*"" 

And  this  defendant  further  avers  that  the  said  cause  of 
action^  in  said  declaration  set  forth,  is  not  [for  taxes  levied  by 
the  United  States,  nor  by  the  State  of  Vermont,  nor  by  any 
county,  State,  district,  nor  municipality  in  which  the  defendant 
resided,  and  is  not  founded  on  a  judgment  rendered  in  any 
action  for  fraud,  nor  for  obtaining  property  by  false  pretensed 

i«40mit    any   statements    in    this  losBailey  v.  Gleason,  76  Vt.  115; 

fonn    which    are    not    true   in  Currier  v.  King,  81  Vt.  285. 

any  special  instance.  See  Chap.  XV,  §  398. 
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or  false  representations,  nor  for  wilful  or  malicious  injury  to 
the  person  or  property  of  another,  and  that  said  cause  of  action 
was  not  created  by  the  fraud,  embezzlement,  misappropriation 
nor  defalcation  of  the  defendant  while  acting  as  an  officer,  nor 
in  any  fiduciary  capacity,  and  that  said  cause  of  action]  is  noi 
for  any  debt  nor  claim  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy,  but  is  one  that  is  wholly  released""  by 
the  discharge  aforesaid. 

And  this  the  defendant  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his 
aforesaid  action  against  him,  the  said  defendant. 

(Signature.) 

§  532.  Plea  that  the  plaintiff  has  not  complied  with  the 
statutes  enabling  him  to  sue.^°° 

(Begin  as  in  §  522.) 

That  each  and  every  one  of  the  said  promises  so  made  by 
this  defendant,  as  in  the  said  declaration  alleged,^'''  were  prom- 
ises made  in  the  State  of  Vermont;  to  wit  at  aforesaid 

after  the  1st  day  of  April,  1909,  to  wit,  on  the day  of ; 

[that  each  and  every  one  of  the  said  considerations  for  said 
promises,  in  said  declaration  alleged,  arose  in  the  State  of  Ver- 
mont, to  wit,  at aforesaid,  on  the  day  and  year  last  afore- 
said;] that  at  the  said  time  of  making  the  said  promises,  and 
at  the  time  of  the  issuance  of  the  plaintiff's  writ  in  this  action, 

to  wit,  at  aforesaid,  on  the  day  and  year  last  aforesaid, 

the  said  plaintiff  was  a  person  doing  business  in  the  State  of 
Vermont  after  the  1st  day  of  April,  1909,  under  a  name  other 

than  his  own  name,  to  wit,  under  the  name  of ;  and  that  the 

said  plaintiff  did  not,  on  or  before  the  1st  day  of  June,  1909, 
nor  at  any  time  thereafter,  cause  to  be  recorded  in  the  town 
[city]  clerk's  office  in  the  town  of  ,  wherein  the  prin- 
cipal place  of  business  of  said  plaintiff  was  and  is  located,  a 
return,  setting  forth  the  name  under  which  said  business  wa^ 
then  carried  on,  nor  the  name  of  the  town  [city]  wherein  such 
place  of  business  was  then  located,  nor  any  description  whatever 
of  the  kind  of  business  to  be  transacted  under  said  name,  nor 

leeSee    Acts    of    1908,    No.    117,  lerSee  §§  447,  453  for  the  deela- 

Secs.  1,  11;  Acts  of  1910;  No.  rations  to  which  this  plea  may 

54;  Library  v.  Hooker,  84  Vt.  state  a  defense. 

530;  see,  also,  P.  8.  Sees.  774, 
776,  for  a  different  disqualifi- 
cation. 
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the  individual  names  and  residences  of  all  persons  so  doing 
business  thereunder ;  nor  did  the  said  plaintiff,  on  or  before  the 
said  1st  day  of  June  1909,  nor  at  any  time  thereafter,  file  with 
the  commissioner  of  taxes  of  the  State  of  Vermont  a  like  return, 
setting  forth  the  facts  aforesaid,  nor  did  the  said  plaintiff  on 
the  1st  day  of  June,  1909,  nor  at  any  time  thereafter,  pay  to  the 
said  commissioner  of  taxes  for  the  benefit  of  the  State,  the  regis- 
tration fee  of  three  dollars  required  by  law. 

All  which  the  said  defendant  is  ready,  etc. 

{Conclude  as  in  §  521  (2).) 

§  533.    The  statutes  of  limitations.'^^ 

For  several  centuries  the  law  has  provided  that  actions 
must  be  commenced  within  certain  prescribed  times,  varying 
in  this  State,  at  the  present  time,  from  one  to  fifteen  years, 
according  to  the  nature  of  the  action.  The  plea  of  the  statute 
of  limitations  is  a  perfect  defence  against  any  action  not 
brought  within  the  proper  time,  unless  it  comes  within  some  of 
the  numerous  exceptions. 

These  exceptions,  for  which  careful  reference  must  be 
made  to  the  statutes  and  decisions,  relate  mainly  to  persons 
who  have  been  under  disability  to  sue,  such  as  alien  enemies, 
minors,  insane  persons,  prisoners,  soldiers  and  sailors;  to 
absent  defendants,  causes  of  action  stayed  by  injunction,  de- 
ceased persons,  actions  failing  from  mere  matter  of  form,  to 
undiscovered  fraud,  to  a  revival  of  the  debt  by  new  promises 
or  part  payments,  to  agreements  not  to  take  advantage  of  the 
statute,  to  joint  contractors,  to  charitable  uses,  and  to  lands 
belonging  to  the  State. 

The  procedure  upon  some  of  these  matters  is  quite  intri- 
cate and  entirely  beyond  the  proposed  limits  of  this  volume. 

§  534.    Statute  of  limitations  by  an  administrator.'"^ 

{General  issue  as  in  §  519.) 

And  for  further  plea  in  this  behalf,  the  defendant,  as  ad- 
ministrator of  the  estate  of  said ,  says  that  the  said  plaintiff 

18SP.  S.  Sees.  1544-1S75.  From    this   form   the   pleas   of 

i6»P.  S.  See.  1555,  Smith  v.  Pur-  the  statute  in  other  classes  of 

mort,  63  Vt.  378.  actions  can  easily  be  adapted. 
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ought  not  to  maintain  {his]  aforesaid  action  against  [him]  as 
administirator  as  aforesaid,  because  [he]  says  that  the  said^'"  sup- 
posed causes  of  action,  in  the  said  declaration  mentioned,  did 
not,  nor  did  any  of  them  accrue  to  the  said  plaintiff  at  any 
time  within  six  years  and  thirty  days  next  before  the  death  of 

the  said  {defendant's  intestate)   [nor  at  any  time  within 

six  years  and  thirty  days  next  before  the  death  of  the  said^ ] 

(plaintiff's  intestate,  if  plaintiff  sues  as  an  ad/ministrator)]  in 
manner  and  form  as  the  plaintiff  in  [his]  said  declaration  has 
alleged. 

{Conclude  as  in  ii  521   (2).) 

§  535.    Set-off  as  a  defence."^ 

Akin  to  the  pleas  in  confession  and  avoidance  is  a  plead- 
ing known  in  our  statutory  practice  as  a  declaration  in  set-off ; 
and  elsewhere,  perhaps,  as  a  counter-claim. 

When  the  plaintiff  in  a  contract  action  is  indebted  to 
the  defendant  on  contract,  express  or  implied,  such  defendant, 
after  pleading  the  general  issue  or  confessing  the  plaintiff's 
cause  of  action,  may  plead  his  counter-claim  in  set-off,  subject 
to  the  limitations  of  the  statutes.  This  plea  is  in  the  nature 
of  a  declaration,  by  the  defendant  against  the  plaintiff,  for  a 
cause  of  action  distinct  from  that  declared  on  by  the  plaintiff 
against  the  defendant.  Before  a  justice,  no  fornlal  plea  nor 
declaration  in  set-off  is  required,  but  a  simple  specification 
takes  its  place.  In  the  higher  courts,  on  appeal  from  justices, 
and  in  some  of  the  city  courts,  a  written  declaration  is  required. 

A  declaration  in  set-off  is  usually  either  in  assumpsit  or  in 
book  account;  but  other  forms  of  action  are  allowed,  and 
counts  of  different  natures  may  be  joined  in  the  same  declara- 
tion,^'^ without  reference  to  the  form  of  the  plaintiff's  action. 


I'oin   some   actions   of  assumpsit  "before  the  death  of  the  said 

"the    said    defendant    did   not " 

assume  and  promise  in  mannei  See  Cook  v.  Kibbe,  16  Vt.  434. 

and  form  as  the  plaintiff  in  his  I'lP.  S.  Sees.  1507  to  1534. 

said  declaration  has  alleged,  at  I'^Martin    v.    Txobiidge,    J.    VI. 

any  time  within  six  years   [and  477;    Burton    v.    Brush,    4    Vt. 

30  days]  next  before  the  com-  467;    Johnson    v.    Johnson,   42 

mencement  of  this  action,"  or  Vt.  708. 
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§    536 


It  may  cover  any  claim  in  contract  not  excepted  by  the  stat- 
ute ;^^'  but  not  a  claim  in  tort.^" 

Our  decisions  recognize  two  kinds  of  pleadings  in  set-off ; 
one  which  is  strictly  a  plea,  though  in  form  a  declaration,  and 
can  have  no  effect  further  than  to  bar  or  extinguish  the  plain- 
tiff's cause  of  action;  and  another  which  is  more  fully  a  dec- 
laration, admitting  of  an  affirmative  judgment  for  the  de- 
fendant for  debt  or  damages  under  his  declaration  in  set-off. ^^"^ 


§  536.  Declaration  in  set-off  on  book  account,  in  the 
county  court.^'" 

{Insert  the  general  issue  and  other  pleas  if  any.) 

Now  comes  the  defendant  in  the  above  entitled  action,  and, 
according  to  the  statute  in  such  case  made  and  provided,  declares 
against  the  plaintiff: 

In  a  plea  that  the  plaintiff  render  to  the  defendant  the  sum 

of dollars,  which  the  defendant  says  is  justly  due  from  the 

plaintiff  to  balance  book  accounts  between  them,  as  by  the  de- 
fendant's original  book,  ready  to  be  produced  in  court,  maj^ 
appear.  Now  the  defendant  says  that  the  plaintiff,  though 
of ten^  requested,  has  ever  refused,  and  still  does  refuse,  to  settle 
and  adjust  the  account  of  the  defendant,  or  to  pay  the  balance 
thereupon  due; 

Which  is  to  the  damage  of  the  said  defendant,  the  sum 

of dollars;  [which  sum  the  said  defendant  prays  may  be! 

set  off  against  the  demand  of  the  said  plaintiff,^"  in  his  said 
action  against  the  said  defendant  mentioned  and  declared  upon.] 

{Signature.) 


i^sHubbard  v.  Pisher,  35  Vt.  539; 
Keyes  v.  Western  V.  S.  Co., 
34  Vt.  81;  Thompson  v.  Cong- 
don,  43  Vt.  396; 

I'iHudson  V.   Nute,   45  Vt.  66. 

I'sChaplin  v.  Currier,  49  Vt.  48. 
If  the  defendant  thinks  he  can 
recover  an  excess  of  damages, 
he  ■will  naturally  choose  the 
latter  form,  which  apparently 
would  be  proper  in  any  case. 
The  conclusion  of  J  536  may  be 
like  that  of  $  537  in  such  a  case. 


"8See  p!  S.  Sees.  1519,  6366  (23). 
P.  S.  Sec.  1520  is  not  strictly 
applicable  to  the  present  prac- 
tice of  bringing  and  entering 
actions  in  the  county  court; 
and  a  declaration  on  book  in 
set-off,  need  not  be  filed  during 
the  term  in  which  the  time  for 
appearance  may  happen  to 
fall;  but  the  court  has  discre- 
tion to  allow  such  filing  at  the 
next  term,  or  the  matter  may 
be  regulated  by  rules  of  court. 
Stewart  v.  Knight,  83  Vt.  201. 
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§  537.  Declaration  in  set-off  general  assumpsit,  in  the 
county  court. 

{Insert  the  general  issue,  etc.) 

Now  comes  the  defendant  in  the  above  entitled  action,  and 
according  to  the  [form  of  the]  statute  in  such  case  made  and 
provided,  declares  against  the  plaintifif: 

In  a  plea  of  the  case,  for  that  the  plaintiff,  at ,  in  said 

county,  on  the day'  of ,  was  indebted  to  the  defendant 

in  the  sum  of dollars,  for  so  much  money  before  that  time 

had  and  received  by  the  plaintiff  to  the  defendant's  use;  and 
in  the  like  sum  for  so  much  money  before  that  time  lent  and 
accommodated  by  the  defendant  to  the  plaintiff  at  the  plain- 
tiff's request;  and  in  the  like  sum {continue  as  in  §  447), 

and  in  consideration  thereof,  the  plaintiff  then  and  there  prom- 
ised the  defendant  to  pay  the  defendant  the  said  sums  on  de- 
mand; yet  though  often  requested,  the  plaintiff  has  not  paid 
the  same,  but  neglects  and  refuses  so  to  do. 

To  the  damage  of  the  said  defendant dollars. 

The  defendant,  therefore,  prays  that  said  sums  of  money 
may  be  set  off  against  the  demand  of  said  plaintiff ;  and  that  he, 
the  said  defendant,  may  recover  the  balance^'"  which  shall  be 
found  due  him  from  the  said  plaintiff  according  to  the  statute 
in  such  case  made  and  provided. 

{Signature.) 

§  538.    Defences  in  actions  of  tort. 

Under  the  general  issue,  in  trespass  to  the  person,  a  de- 
fendant may  show  only  such  facts  as  tend  to  disprove  the 
statements  of  the  declaration ;  so  that,  if  he  has  special  matter 
of  justification,  like  self-defence,  legal  process,  or  defence  of 
his  property,  he  should  set  that  up  by  special  plea  or  notice; 
else  he  cannot  rely  upon  such  defence,  though  the  facts  which 
constitute  it  may  be  fully  proved  by  the  plaintiff's  own 
evidence.^'' 

The  plaintiff  makes  out  a  cause  of  action  by  alleging  and 


"'On   the   trial   of   an   action   of  able  wrong  to  him;  and  he  need 

tort    the    plaintiff    must    show  prove  no  more,  even  if  he  has 

that    the    defendant    has    com-  alleged     more.       Facts     which 

mitted  an  act  which,  if  not  ex-  justify  or  even  excuse  the  de- 

cused  or  justified,  does  action-  fendant'a    acts,    constitute    an 
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proving  a  wrongful  interference  with  his  right  to  personal 
security.  The  defendant  may  plead  the  authority  of  a  school 
teacher,  the  authority  of  legal  process,  the  defence  of  a  dwelling 
house,  or  any  other  special  matter  which  will  justify  the  use 
of  force ;  but  such  defences  will  not  meet  a  declaration  which 
alleges  an  aggravated  battery,  as  by  wounding  the  plaintiff, 
or  the  use  of  a  dangerous  weapon.  Such  acts,  when  set  forth 
in  the  declaration,  must  be  denied,  or  else  justified  in  some 
manner  other  than  the  foregoing,  or  the  plea  will  be  bad  upon 
demurrer. 

Self  defence,  however,  is  a  matter  rather  of  evidence  than 
of  nicety  in  pleading.  The  amount  and  kind  of  force  which 
one  may  use  in  defence  of  his  own  person  depends  entirely  on 
the  extent  and  character  of  the  attack,  including  all  the  at- 
tending circumstances.  The  assaulted  one  may  use  such  kind 
and  amount  of  force  as  is  necessary  for  his  own  protection 
and  safety,  even  to  destroying  his  assailant's  life;  and  the 
exact  amount  is  to  be  determined,  not  by  statements  on  paper, 
but  only  by  evidence  in  court,^'^  so  that  it  is  usually  enough 
to  state  in  general  terms  that  the  defendant  used  no  unneces- 
sary force  in  repelling  the  plaintiff's  attack. 

If  the  plaintiff  claims  that  the  defendant  used  excessive 
force,  it  is  not  necessary  to  re-assign  that  force  as  a  special 
ground  of  recovery,  but  by  going  to  trial  on  a  declaration 
which  alleges  an  assault  and  battery,  a  plea  which  justifies  a 
moderate  amount  of  force,  and  a  replication  which  denies  gen- 
erally the  allegations  of  the  plea,  the  plaintiff  may  prove  and 
recover  for  any  excess  of  force  which  the  jury  may  find  that 
the  defendant  used.'^'* 


affirmative    defense,    and    must  I'SEUiott  v.  Kilburn,  3  Vt.  470- 

be  alleged  and  proved  by  the  Yale    v.    Seeley,    15    Vt.    221; 

defendant.  Hathaway  v.  Eice,  19  "Vt.  102; 

Allen  V.  Parkhurst,  10  Vt.  557;  Bartlett    v.    Churchill,    34    Vt. 

Walker   v.    Hitchcock,    19    Vt.  218;  Lander  v.  Seaver,  32  Vt.' 

634;   Briggs   v.  Mason,   31   Vt.  114;    Mellen   v.    Thompson,   33 

433;    Mack    v.    Kelsey,    61    Vt.  Vt.    407;    Devine   v.    Rand,    38 

399;  Bosworth  v.  Bancroft,  74  Vt.  631;  Harrison  v.  Harrison 

Vt.  451  (453);  Poole  v.  Massa-  43  Vt.  417;  Foss  v.  Smith,  78 

chusetts,  75  Vt.  85.  Vt.   113. 
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§  539.    Assault  and  battery;  plea  of  self  defence.^'* 

(Begin  as  in  ^  522.) 

Because  he  says  that  at  ,  on  the  day'  of  , 

being  the  same  day  and  year  in  said  declaration  mentioned,  and 
just  before  the  said  time  of  said  alleged  assault,  the  plaintiff, 
with  force  and  arms,  made  an  assault^'"  upon  the  defendant,  and 
continued  such  assault  down  to  the  time  aforesaid,  and  then  and 
there  would  have  beaten,  bruised  and  ill-treated  [him]  if  [he], 
the  said  defendant,  had  not  immediately  then  and  there  defended 
[himself]  against  the  plaintiff; 

Whereupon,  the  defendant  then  and  there  did  defend  [him- 
self] against  the  plaintiff,  as  [he]  lawfully  might,  for  the  cause 
aforesaid,  using  no  unnecessary  force  ;^'*  and  in  so  doing  [he]' 
did  a  little  beat,  bruise  and  evil  treat  the  plaintiff,  which  are  [a 
part^*"  of]  the  same  supposed  trespasses  in  the  said  declaration 
mentioned;  and  so  the  defendant  says  that  if  any  hurt  or  dam- 
age then  and  there  happened  to  the  plaintiff,  the  same  was  occa- 
sioned by  the  said  assault  first  made  by  the  plaintiff  upon  [him]' 
the  said  defendant,  and  in  [his]  necessary  defense  of  [himself]' 
against  the  plaintiff. 

{Conclude  as  in  §  521  (2). 

§  540.  Plea  in  justification  of  an  assault  made  in  defence 
of  personal  property. 

(Begin  as  in  ^  522.) 

And  for  a  further  plea  in  this  behalf,  as  to  the  [assaulting, 
beating,  bruising,  [wounding^'"]  and  ill-treating  of  the  plain- 
tiff, and  as  to  the  tearing,  spoiling  and  damaging  bf  the 
clothes  of  the  plaintiff],  as  in  the  said  declaration  mentioned, 
the  defendant  says  that  the  plaintiff  ought  not  to  maintain  his 
aforesaid  action  therefor  against  [him]  the  defendant,  because 
he  says  that  the  plaintiff,  just  before  the  said  time  of  said 
alleged  assault,  to  wit,  on  the  same  day  in  said  declaration 


i'9State     the     plaintiff's     assault  done  in  lawful  self-defense,  oi 

according   to   the   facts   of  its  other  alleged  right,  and  plead 

occurrence.       See     2     Chitty's  the  general  issue,  a  special  is- 

Pleading,  p.  573,  note  n.  sue,  or  some  other  defense,  as 

isoDefendant     should     limit     his  to  the  others, 
plea  to  such  acts  as  might  be 
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§  541 


mentioned,  at 


aforesaid,  with  force  and  arms"^  seized  and 


laid  hold  of  a  [certain  box],  then  and  there  being  the  property 
of  the  defendant,  and  in  his  possession  and  control,  and  would 
then  and  there  have  [broken,  spoiled  and  destroyed]  [said  box] , 
if  the  said  defendant  had  not  immediately  defended  it;  where- 
fore, the  said  defendant  did  then  and  there  defend  [said  box], 
so  being  his  property  as  aforesaid,  and  in  his  possession  as  afore- 
said, against  the  plaintiff,  as  he  lawfully  might  for  the  cause 
aforesaid,  using  no  unnecessary  force;  and  in  so  doing  he  did 
necessarily  and  unavoidably  a  little  beat,  bruise,  [wound]  and 
ill-treat  the  plaintiff,^*"  tearing  and  damaging  his  clothes  to  a 
slight  extent,  doing  no  unnecessary  damage  to  the  plaintiff  on 
that  occasion;  and  so  the  defendant  says  that  if  any  hurt  or 
damage  then  and  there  happened  to  the  plaintiff,  the  same  wa8 
occasioned  by  the  said  attempt  so  made  by  the  plaintiff  to 
remove  [injure]  said  box,  and  in  the  necessary  defense  of  it  [the 
said  box]  against  the  plaintiff;  which  are  the  same  supposed 
trespasses  in  the  introducl^ory  part  of  this  plea  mentioned. 

{Conclude  as  in  §  521   (2).) 


§  541.  Plea  of  lawful  process  in  justification  of  alleged 
false  inprisonment.^^^ 

{Begin  as  in  §  522.) 

And  for  a  further  plea  in  this  behalf,  as  to  the {men- 
tion the  acts  which  the  defendant  intends  to  jtistify,^^"  as:) 
[assaulting,  beating,  ill-treating  and  forcing  and  compelling 
the  said  plaintiff  to  go  on  divers  public  highways,  imprisoning, 
keeping  and  detaining  the  said  plaintiff  in  prison] ,  as  in  the  said 


laiSee  Stanley  v.  Payne,  78  Vt. 
235. 

State   the   attack   according  to 
the  facts. 

i82Two  defenses  are  not  incon- 
sistent, one  of  which  denies 
the  commission  of  the  wrong- 
ful acts  alleged  in  the  declara- 
tion, while  the  other  sets  up 
matter  in  justification.  De- 
fenses are  inconsistent  only 
when  proving  one  necessarily 
disproves  the  other.  The  bui-- 
den  of  proof  is  on  the  plaintiff 
to  prove  Ithe  commSssion  lof 
the  wrongs   charged.     The  de- 


fendant may  controvert  that, 
claiming  that  his  acts  did  not 
exceed  his  legal  rights  as  an 
ordinary  citizen;  and  at  the 
same  time  he  may  claim  that 
his  acts  did  not  exceed^j^is 
special  rights  as  an  ofBcer%r 
otherwise,  according  to  his  jus- 
tification. 

McKinstry  v.  Collins,  74  Vt. 
147   (155). 

A  declaration  for  false  impris- 
onment may  be  adapted  from 
$  471  combined  with  the  first 
bracketed  words  of  §  541. 
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declaration  mentioned,  the  defendant  (see  §  522)  says  that  the 
said  plaintiff  ought  not  to  maintain  his  aforesaid  action  thereof 
against  him,  the  defendant,  because  he  says  that  before  the 
said  time  of  said  alleged  assault  and  false  imprisonment  in  said 

declaration  mentioned,  to  wit,  at ,  on  the day'  of 

(set  forth  with  particularity  all  the  steps  necessary  to  show  the 
issuing  and  holding  by  the  defendant  of  the  process,  regulai^ 
upon  its  face,  under  which  the  defendant  acted).  That  thd 
defendant  then  and  there  was  the  [sheriff]  [constable]  etc.;  {set 
forth  his  authority)  by  authority  of  which  said  [writ]  [warrantj 
the  said  defendant,  [sheriff]  as  aforesaid,  then  and  there 
arrested  the  said  plaintiff  and  him  then  and  there  detained  {set 
forth  the  justifiable  acts  which  the  defendant  did  by  virtue  of 
his  said  process,  with  such  explanation  as  ma/y  be  required), 
using  no  more  force"*  than  was  necessary^'"  to  overcome  thd 
resistance  of  the  said  plaintiff,  and  to  detain  him  safely  for  such 
period  of  time  as  was  required  to  have  him,  the  said  plaintiff, 

,  as  commanded  in  said  [writ]    [warrant],  {if  the  process 

under  which  defendant  acted  was  returnable,  set  forth  its 
return^^^  to  the  court  whence  it  issued  in  due  form)  which  are 
the  said  assaulting,  seizing,  beating,  ill-treating  {mention  the 
acts  intended  to  be  justified^^")  in  the  introductory  part  of  this 
plea  mentioned;  and  which  are  the  said  supposed  trespasses, 
whereof  the  said  plaintiff  has  complained  against  this  defendani! 
in  his  said  declaration. 

{Conclude  as  in  §  521  (2).)     ' 

§  542.    Plea  of  defendant's  own  freehold,  to  a  declaration 
in  trespass."* 

{Heading  as  in  §  75.) 

Now  comes  the  said  defendant  by ,  [his]  attorney,  and 

defends  the  force  and  injury,  when,  etc.,  and  as  to  the  

{mention  the  alleged  trespasses  which  he  does  not  intend  to 
justify)  says  that  [he]  is  not  guilty  of  the  trespasses  above  laid 
to  hisj  charge  m  manner  and  form  as  the  plaintiff  in  his  said 
declaration  has  alleged;  and  of  this  [he],  the  said  defendant, 
puts  himself  upon  the  country,  etc. 

^^^  ^^  t°  (mention  the  acts  which  he  does  intend  to 

isawright  V    Marvin    59  Vt.  437;  i8*See  $  474,  note  76;  S  475 

Kent  V.  Miles,  65  Vt.  582;  see,  '        "  '"''  S  *'»• 

also,  Caiap.  XI,  $  268,  note  105, 
and  note  107. 
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justify ;^^''  as:)  [the  breaMng  and  entering  the  said  dwelling 
house  in  said  declaration  mentioned,  and  staying  therein  for  thd 
space  of  time  in  said  declaration  also  mentioned,  by  him  alleged 
to  have  been  done;]  he,  the  said  defendant,  (see  §  522)  for  plea 
says  that  the  plaintiff  ought  not  to  maintain  his  aforesaid  action 
against  the  said  defendant  because  he  says  that  the  said  [dwelling 
house]  in  the  said  declaration  mentioned,  in  which  the  said 
breaking  and  entering  is  alleged  to  have  been  committed  was, 
at  the  time  of  said  alleged  entry,  [and  still  is,]  the  [dwelling 
house  and]  freehold  of  him,  the  said  defendant;  wherefore  he, 
the  said  defendant,  at  the  said  time  of  said  alleged  entry  in 
said  declaration  mentioned,  broke  and  entered  the  said  [dwell- 
ing house]  and (mention  again  the  acts  which  he  intends 

to  justify,  using  language  which  shows  them  to  he  proper)  as 
he  lawfully  might  for  the  cause  aforesaid;  which  are  the  said 
supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, whereof  the  said  plaintiff  in  his  said  declaration  has 
complained  against  the  said  defendant. 

{Conclude  as  in  §  521  (2). 


§  543.    Replications. 

In  justice  causes,  a  replication  is  almost  an  unknown 
document,  but  a  magistrate  ought  to  understand  its  nature. 
In  the  county  court  it  is  more  frequent.  It  usually  is  a  denial, 
or  a  confession  and  avoidance,  of  the  new  matter  set  forth  in 
the  defendant's  plea.  Thus,  to  a  plea  of  the  statute  of  limit- 
ations, it  may  perhaps  allege  a  new  promise,  or  the  absence  of 
the  defendant  from  the  State.  Or,  it  may  deny  the  allegations 
of  a  special  plea,  and  join  issue  to  the  country. 

The  most  common  form  of  a  replication  is  that  known  as 
de  injuria,  which  often  complies  with  the  Vermont  statute, 
permitting  a  general  form  of  denial,^*"  to  all  material  facts 
previously  alleged  by  way  of  confession  and  avoidance. 

A  few  other  forms  are  added  here  to  illustrate  the  general 
nature  of  the  pleading. 


isoSee  Chap.  XVI,  i  426. 
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§  544.    Beplication  de  injuria. 
{Heading  as  in  §  75.) 

Now  comes  the  said  plaintiff,  by ,  his  attorney,  and  aa 

to  the  plea  of  the  defendant  by  him  secondly  [thirdly,  etc.] 
above  pleaded,  says  that  by  reason  of  anything  in  that  plea 
alleged,  the  said  plaintiff  ought  not  to  be  barred  from  maintain- 
ing his  aforesaid  action,  because  he  says: 

That  the  said  defendant,  at  the  time  when,  etc.,  of  his 
own  wrong,  and  without  the  cause  by  him  in  said  [second]  plea 
alleged,  committed  the  said  several  trespasses  in  that  plea  men- 
tioned, in  manner  and  form  as  the  plaintiff  has  already  com- 
plained against  the  defendant.  And  this  the  plaintiff  prays  may 
be  inquired  of  by  the  country.^*" 

{Signature.) 

§  545.  Replication  of  absence  from  the  State,  to  a  plea 
of  statute  of  limitations."' 

(Begin  as  in  §  544.) 

Because  he  says  that  after  said  cause  of  action  accrued,  for 

a  long  period  of  time,  to  wit,  from  the day'  of until  the 

day  of  ,  the  said  defendant  was  absent  from  and 

resided  out  of  this  State,  to  wit,  at ,  in  the  State  of , 

and  in  other  places  without  this  State  to  the  plaintiff  unknown ; 
all  of  which  said  period  [s]  had  elapsed  before  the  statute  of 
limitations  had  run  upon  said  judgment;  and  that  during  said 
entire  period  [s]  of  such  absence,  and  residence  out  of  this  State, 
the  defendant  did  not  have^'*  any  known  property  within  the 
State  of  Vermont,  which  by  the  common  process  of  law  could  be 
attached. 

All  which  the  plaintiff  is  ready  to  verify;  wherefore  [he] 
prays  judgment,  and  [his]  damages,  by  him  sustained,  to  be 
adjudged  to  [him] ,  by  reason  of  the  not  performing  of  the  said 
several  promises  and  undertakings  in  said  declaration  mentioned. 

(Signature.) 


188A   clause,   called   the  similiter,  issstevens  v.  Fisher,  30  Vt.  200; 

is  usually      added  here  in   the  Monroe  v.  Potter,   65  Vt.  235; 

record   of   the   court,   but   does  Batchelder    v.    Barber,    67    Vt. 

not   form   part   of   the   replica-  354;    Burnham    v.    Courser,    69 

tion.  Vt.   183;    Tatter   v.   Smilie,   73 

18TP.  s.  Sec.  1563.  Vt.  349. 
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§  546.    Replication  of  new  assignment."' 
{Begin  as  in  ^  544.) 
Because  he  says: 

(I).  That  he,  the  said  plaintiff,  did  not  hring  this  action 
for  the  trespass  and  assault  mentioned  in  the  introductory  part 

of  the  defendant's   [second]   plea""  to  the  count  of  the 

plaintiff's  said  declaration;  but  for  that  the  said  defendant, 

heretofore,  to  wit,  at  aforesaid,  on  the  said  day  of 

,  upon  another  and  different  occasion  from  that  mentioned 

in  the  defendant's  said  plea,  with  force  and  arms,  in  and  upon 
the  said  plaintiff  did  make  another  and  different  assault,  (etc. 
Follow  §  471  according  to  the  facts.) 

Which  said  trespasses,  etc. 

(II).  That  the  plaintiff  brought  this  action  not  only  for 
the  said  breach  and  entry  upon  the  said  freehold  [close]  of  the 

plaintiff  in  the  count  of  his  said  declaration  mentioned, 

but  also"^  for  that  the  said  defendant,  at aforesaid,  on  the 

said  day  of  ,  with  force  and  arms  in  and  upon  the 

said  plaintiff {Set  forth  the  matters  of  aggravation  accord- 
ing to  the  fact.) 

Which  said  trespasses,  above  newly  assigned,  are  other  and 

different  trespasses  from  those  in  the  defendant's  said  

plea  mentioned,  and  therein  attempted  to  be  justified. 

All  which  the  plaintiff  is  ready  to  verify;  wherefore,  since 
the  defendant  has  not  answered  the  said  trespasses  above  newly 
assigned,  the  said  plaintiff  prays  judgment  and  for  his  damages, 
etc. 

{Signature.) 


JS»A  new  assignment  is  a  form 
of  replication  which  neither 
denies  the  allegations  of  the 
defendant's  plea,  nor  confesses 
and  avoids  them,  but  which  is 
meant  to  guide  the  defendant 
and  the  court  more  accurately 
to  the  precise  wrons-doing 
charged  in  the  declaration, 
when  that  has  been  stated  in 
terms  so  general  that  it  may 
apply  to  more  than  one  action- 


able wrong.  It  occurs  chiefly 
in  the  action  of  trespass;  for 
instance  when  the  defendant 
may  have  committed  two  dis- 
tinct assaults;  or  may  own 
some  land  contained  within  the 
description  stated;  or  may  have 
done  some  acts  in  aggravation 
of  a  possibly  lawful  entry  on 
the  plaintiff's  close  of  land. 

i90See   5   539. 

loiSee  §  474,  note  76. 
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§  547.  Special  traverse  with  an  explanatory^^''  induce- 
ment. 

(Begin  as  in  §  544.) 

Because  he  says : 

That {set  forth  the  new  matter  by  way  of  an  induce- 
ment, as:)  [one  of  the  articles  of  merchandise  in  the  defendant's 
said  plea^*'  mentioned  was  a  certain  stove,  of  great  value,  to 

wit, dollars;  that  when  the  defendant  attempted  to  deliver 

said  merchandise  to  the  plaintiff,  as  in  said  plea  alleged,  the 
said  stove,  without  fault  of  the  plaintiff,  was  damaged  and 

broken  and  of  no  value  whatever ;]  without  this^**  that {deny 

the  defendant's  averments  substantially  as  alleged  in  the  plea, 
05.-)  [the  said  defendant  did  deliver  to  the  plaintiff  all  the  goods, 
wares  and  merchandise,  in  the  defendant's  said  plea  mentioned, 
and  that  the  plaintiff  accepted  the  same  in  full  satisfaction  and 
discharge  of  said  judgment]. 

And  this  the  plaintiff  is  ready  to  verify,^®^  wherefore  he 
prays  judgm^t  and  his  damages,  by  reason  of  the  non-payment 
of  his  debt  aforesaid.^"" 

{Signature.) 

§  548.    Actions  on  judgments. 

The  judgment   of  a   court  may  itself  be  the  cause   of 


102'While,  in  general,  new  matter 
in  a  plea  should  either  be  de- 
nied, or  else  confessed,  and 
then  avoided  by  the  allegation 
of  still  other  new  matter,  yet 
there  are  instances  when  a 
mere  denial  may  properly  be 
qualified  by  the  averment  of 
explanatory  new  matter,  so 
that  such  denial  may  be  limited 
to  the  precise  point  disputed. 
Thus,  if  the  plea  is  grounded  on 
an  event  alleged  to  have  oc- 
curred on  a  certain  day,  when 
the  precise  time  is  material, 
and  the  plaintiff  claims  that  it 
occurred  on  another  day,  when 
it  would  be  no  defense,  a  mere 
general  traverse  of  the  event 
itself  would  not  put  in  issue 
the  sufficiency  of  the  time — 
see  $  405,  note  6;   f  417,  note 


33 — ^but  to  raise  an  issue  in 
pleading  on  that  point  the  re- 
plication must  allege,  for  in- 
stance, that  it  did  occur  on  the 
first  day  of  the  month,  and  not 
on  the  second  day,  as  the  de- 
fendant has  alleged. 

i938ee  J  588. 

i»*Absctne  hoc  is  a  barbarous 
phrase  of  ancient  law  Latin, 
which  by  force  of  time  and 
conservatism  still  takes  the 
place  of  a  far  better  possible 
form  of  words  in  these  special 
denials.     See  note  192. 

losXJnless  the  inducement  contains 
substantially  new  matter,  the 
conclusion  should  be  as  in  §  544. 

losin  forms  of  action  other  than 
debt  these  words  should  bo 
varied. 
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another  action;"'  and  sometimes  that  is  the  only  way  to 
collect  it;  as  when  the  only  property  within  reach  is  a  mere 
debt,  on  which  an  execution  cannot  be  levied. 

§  549.    Declaration  on  a  judgment  rendered  by  any  court 
within  the  United  States. 

In  a  plea  that  the  defendant  render  unto  the  plaintiff  the 

sum  of dollars,  which  he  owes  to  and  unjustly  detains  from 

[him]  for  that,  whereas,  the  said  plaintiff,  heretofore,  to  wit, 
at ,  on  the day'  of ,  by  the  consideration  and  judg- 
ment of  the court  held  within  and  for  the ,  did  recover 

judgment  against  the  said  defendant,  for  the  sum  of dollars 

damages,  and dollars  costs  of  suit,  as  by  the  record  thereof 

still  remaining  in  the  said  court  more  fully  appears;  a 

copy  of  which  record,  duly  authenticated,  the  plaintiff  produces 
in  this  court;  ^®* [which  said  judgment  stiU  remains  in  full 
force,  virtue  and  effect,  not  in  any  wise  reversed,  vacated,  satis- 
fied nor  paid:]^°*  and  the  said  plaintiff  has  not  as  yet  sued  out 
nor  obtained   any  execution^''   upon   the   aforesaid   judgment 

except ;  whereby  an  action  has  accrued  to  the  said  plaintiff 

to  have  and  recover  from  the  said  defendant  the  said  sum  of 


dollars  above  demanded ;  yet,  though  often  requested,  the  defen- 
dant has  not  paid  the  same,  but  neglects  and  refuses  so  to  do. 

{Ad  damnum  and  conclusion  as  in  §  191.) 


§  550.    Declaration  on  a  judgment  rendered  by  a  court 
within  some  foreign  country.^"" 

In  a  plea  of  the  case,  for  that,  whereas,  the  said  plaintiff, 
heretofore,  to  wit,  at  ,  on  the  day'  of  ,  by  the 


i»7In  an  action  upon  a  former 
judgment,  a  justice  of  the 
peace  has  jurisdietion  if  the 
amount  remaining  due  at  the 
time  of  bringing  the  action 
does  not  exceed  $300. 
Paige  V.  Warner,  71  Vt.  180. 

lasKenney  v.  Howard,  67  Vt.  375 
(380). 

lO'Actioa  does  not  lie  on  a  judg- 
ment while  execution  thereon  is 
in  an  officer's  hands,  in  process 
of  collection. 


Thatcher  v.  Lyons,  70  Vt.  438. 
20oAn  action  on  a  foreign  judg- 
ment is  brought  upon  the  in- 
debtedness evidenced  by  it, 
while  an  action  on  a  domestic 
judgment  is  brought  directly 
upon  the  record  itself;  the  for- 
mer in  assumpsit  and  the  latter 
in  debt. 

Boston  I.  E.  Co.  v.  Hoit,  14  Vt. 
92;  Eastern  Townships  Bank  v. 
Beebe,    53   Vt.   177. 
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consideration  and  judgment  of  the court,  held  within  and 

for  the ,  did  recover  judgment  against  the  said  defendant, 

for  the  sum  of dollars  damages,  and dollars  costs  of 

suit,  [which^'^  said  judgment  still  remains  in  full  force,  virtue 
and  effect,  not  in  any  wise  reversed,  vacated,  satisfied,  nor 

paid],  in  consideration  whereof  the  said  defendant,  at  , 

on  the day  of ,  promised  the  plaintiff  to  pay  [him]  the 

said  sums  on  demand  with  lawful  interest  thereon:  yet,  though 
often  requested,  the  defendant  has  not  paid  the  same,  but 
neglects  and  refuses  so  to  do. 

(Ad  damnum  and  conclusion  as  in  §  191.) 


§  551.    Judgments  of  courts  in  sister  states. 

While  there  is  no  difference  in  the  form  of  the  declara- 
tion as  between  judgments  of  courts  in  this  State  or  in  other 
states,  yet  they  will  receive  widely  different  treatment  upon 
the  trial.    Some  of  the  governing  principles  are  these : 

In  our  courts  a  Vermont  judgment  is  sustained  by  the 
judgment  record,  which  cannot  be  contradicted.^"^ 

But  the  judgment  of  a  court  of  another  state,  when  sued 
on,  is  subjected  to  tests  of  a  different  order. 

Though  the  judicial  proceedings  of  each  state  are  entitled 
to  full  faith  and  credit  in  every  other  state;  that  is,  to  have 
the  same  effect  as  they  have  by  law  or  usage  in  the  courts  of 
the  State  in  which  they  are  taken,^''^yet  a  judgment  must 
have  been  rendered  by  a  court  which  had  jurisdiction  of  the 
subject-matter  and  process   on  which  it  was  founded,  and 


20ilf  the  officer's  return  states 
that  there  was  personal  service, 
it  cannot  be  shown  that  the 
defendant  was  not  personally 
in  the  State  to  be  served  with 
process.  If  the  record  states 
that  the  defendant  appeared 
by  an  attorney,  it  cannot  be 
shown  that  the  attorney  was 
not  authorized,  nor  that  he  did 
not  in  fact  appear. 
Eastman  v.  Curtis,  4  Vt.  616; 
Swift   v.    Cobb,    10     Vt.     282; 


Newcomb  v.  Peck,  17  Vt.  302  j 
Barrett  v.  Copeland,  18  Vt.  67; 
Parkhurst  v.  Sumner,  23  Vt. 
41;  Mott  V.  Hazen,  27  Vt.  213; 
Bank  v.  Downer,  29  Vt.  332; 
Chamberlain  v.  Godfrey,  34  Vt. 
383;  Hubbard  v.  DuBois,  37 
Vt.  94;  Abbott  v.  Button,  44 
Vt.  546;  Gilson  v.  Parkhurst, 
53  Vt.  384;  Yatter  v.  Pitkin,  72 
Vt.  255. 
202U.  S.  Const.,  Art.  4,  Sec.  1; 
U.  S.  E.  S.,  Sec.  905. 
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also  of  the  parties  sought  to  be  charged  thereby,  else  full  faith 
and  credit  are  not  due  to  its  decision.^"' 

Jurisdiction  of  a  party  may  be  obtained  in  several  ways, 
as  (1)  by  voluntary  submission  to  the  authority  of  the  court; 
(2)  by  personal  service  within  the  territorial  limits  of  the 
State,  where  the  process  of  the  court  may  runj  (3)  by  sub- 
stituted service  within  those  limits  upon  a  citizen  of  such  State ; 
(4)  but  not  by  constructive  service,  or  notice,  outside  those 
limits.  When  action  is  brought  upon  the  judgment  of  a  court, 
either  of  a  foreign  country  or  of  another  of  the  United  States, 
the  first  inquiry  is,  did  the  court  possess  the  required  jurisdic- 
tion; and  the  trial  court  will  first  determine  that  question 
before  it  will  give  effect  to  that  judgment.^"^ 

§  552.    Defences  against  judgments. 

Against  a  domestic  judgment  the  usual  defences  are:  (1) 
that  there  is  no  such  record  f*  that  is,  no  record  of  a  competent 
court  showing  a  personal  judgment;  (2)  that  the  judgment 
has  been  paid;  (3)  that  it  has  been  vacated,  reversed,  satisfied, 
etc.;  (4)  the  statute  of  limitations. 

Against  the  judgment  of  a  court  in  another  of  the  United 
States  may  be  urged  the  same  defences  as  against  a  domestic 
judgment,  and  also  that  the  court  which  rendered  it  had 
acquired  no  jurisdiction  over  the  person  of  the  defendant. 

The  declaration  usually  states  briefly  the  fact  of  the  ren- 
dition of  such "aT judgment,  and  does  not  set  forth  a  copy  of 
the  record,  but  makes  a  profert  thereof.  The  defendant, 
however,  by  "craving^"'  oyer,"  may  require  the  plaintiff  to 
produce  such  a  copy;  and,  if  upon  the  face  of  the  record  the 
court  appears  to  have  had  no  jurisdiction  of  the  defendant, 
he  may  demur  and  bring  on  the  question  for  decision.  But  if 
the  record  when  produced  shows  apparent  jurisdiction,  and 
the  defendant  wishes  to  dispute  it,  he  must  file  a  special  plea 

2»3See  Chap.  VII,  f  98,  note  77.  for   payment   see    ^    525,    526^ 

204For  a  form  of  a  plea  of  mill  527. 

tiel  recjord,  see  $  515;  for  ae-  zosgee  J  534,  and  note  163. 

cord  and  satisfaction  see  $  528; 
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alleging  the  facts  on  which  he  relies;  because  the  judgment 
record  of  a  court  of  superior  jurisdiction  in  any  state  imports 
absolute  correctness;  and  jurisdiction  over  the  person  is  pre- 
sumed unless  the  contrary  expressly  appears  by  the  record. 

§  553.    Plea  denying  the  jurisdiction  of  the  court.^"' 

{Begin  as  in  §  522  or  524.) 

That  the  said court,  which  in  and  by  said  declaration 

is  alleged  to  have  rendered  the  judgment  sued  on,  as  in  said 
declaration  mentioned,  at  the  time  of  rendering  the  aforesaid 

judgment,  to  wit,  at ,  on  the  day'  of ,  had  not  acquired 

any  jurisdiction  over  the  person  of  the  defendant,  for  the 
reason  that  said  judgment  was  based  solely  upon  an  attachment, 

within  said  State  of ,  of  certain  personal  chattels,  to  wit, 

,  alleged  to  be  the  property  of  the  defendant;  that  the 

defendant  at  the  time  of  the  said  attachment,  and  at  all  times 
afterwards  until  after  the  rendition  of  said  judgment,  was 
neither  a  citizen  nor  an  inhabitant  of  the  said  State  of  — — ,  and 

was  not  found  therein ;  that  no  process  of  said court,  upon 

which  said  judgment  was  based,  was  ever  served  upon  the  defen- 
dant personally  within  the  territorial  limits  of  said  State  of , 

nor  did  the  defendant  ever  appear,  in  person  nor  by  attorney, 
to  answer  unto  said  process  of  said  court;  but  the  defendant 
avers  that  the  only  service  made  upon  him  in  said  proceedings 
before  said  court  was  the  delivery  to  him  of  a  copy  of  said 

process,  outside  the  limits  of  said  State  of ,  to  wit,  at  — ■ — , 

on  the day  of ,  upon  which  alleged  service  the  alleged 

judgment  aforesaid  was  rendered  against  the  defendant  by 
default. 

{Conclude  as  in  §  521  (2)  or  (3).) 

§  554.    New  trials  and  supersedeas. 

Another  mode  of  defense  against  some  judgments  in  the 
lower  courts  is  the  obtaining  of  a  new  trial  for  parties  who 
have  not  fairly  had  their  day  in  court.  The  statutes^'  em- 
power the  county  court  to  order  a  new  trial  in  a  civil  cause, 
when  by  reason  of  fraud,  accident  or  mistake,  a  defendant  or 


206Wood  V.  Agostines,  72  Vt.  51. 
ao'P.   S.   SeCB.   2033   to  2030. 
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trustee  has  been  unjustly  deprived  of  his  day  in  court,  or  of 
a  hearing  in  the  assessment  of  damages,  or  of  his  chance  for  an 
appeal,  or  has  been  prevented  from  entering  his  appea,l  in  court. 
In  aid  of  these  remedies  the  power  is  vested  in  a  single  judge 
of  the  county  court  to  issue  a  paper  called  a  "supersedeas," 
of  which  the  purpose  is  to  stay  further  proceedings  until  the 
court  itself  can  decide  upon  the  matter. 

The  party  seeking  such  relief  will  present  to  the  judge  a 
petition  signed  and  sworn  to,  setting  forth  in  reasonable  de- 
tail the  facts  on  which  he  relies. 

The  mishaps  which  may  be  the  ground  of  relief  are  likely 
to  be  of  all  sort?  and  kinds,  hence  the  forms  of  such  petitions 
will  be  equally^"'  diverse.  No  general  rule  can  be  laid  down, 
further  than  to  state  the  facts  clearly,  simply  and  fully,  with 
skill  and  care.  One  illustration  will  show  the  nature  of  such  a 
paper. 

§  555.  Petition  to  set  aside  a  justice's  judgment  on  the 
ground  of  fraud,  accident  or  mistake.^" 

{Heading  as  im  §  75  (3). 

To  the  county  court  within  and  for  the  county  of , 

Comes of ,  in  the  county  of ,  in  the  State  of 

,  and  shows  to  the  court: 

That ,  of ,  in  the  county  of ,  heretofore  prayed 

out  a  writ  of  summons  and  attachment,  in  due  form  of  law 

against {Set  forth,  the  facts  on  which  the  petitioner  relief 

for  relief.) 

Wherefore,  the  petitioner^™  prays  the  court  to  reverse 
and  set  aside  said  judgment  against  the  petitioner,  and  to  hear, 
try  and  determine  said  question  of  the  liability  of  the  petitioner 
as  defendant  [trustee]  in  said  action,  according  to  the  statute 

a>8See   Farmers   Co.   v.   Reynolds,  193;    Perry  v.   Wright,   70   Vt. 

52  Vt.  405;  Burton  v.  Barlow,  615;   Hunt  v.  Burbank,  73  Vt. 

55  Vt.  434;  Lillie  v.  Lillie,  56  873;   Collins   v.  Farley,   80  Vt. 

Vt.    714;    Woodworth    v.    Cole-  144;   Palmer  v.   Fuller,   84  Vt. 

man,    57    Vt.     368;     Cilley    v.  453. 

Flanders,  68  Vt.  88;  Eutherford  sosA  petition  under  the  fraud,  ac- 

V.  Allen,  68  Vt.  860;  Tyler  v.  cident   and  mistake  act,   P.   8. 

State,  63  Vt.  300;  East  Mont-  See.  3033,  cannot  be  sustained 

pelier    v.    MontpeUer,    65    Vt.  to  set  aside  a  default  before  a 
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in  such  case  made  and  provided ;  and  that  until  a  final  decision 
can  be  made  in  the  premises,  a  supersedeas  may  be  ordered  of 
said  judgment,  and  of  any  execution  issued  thereon  against 
the  petitioner,  and  a  stay    of  all  proceedings  on  said  judgment. 

Dated  at aforesaid,  this day  of 19 — . 

(Signature.)  Petitioner. 


{Verification:  Heading  as  in  §  74.) 


At 


-,  in  said  county,  on  this 


day^  of 


per- 


sonally appeared  ,  who  being  duly  sworn  did  depose  and 

say  that  he  has  read  the  foregoing  petition  and  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own  knowledge,^^* 
except  as  to  the  matters  and  things  therein  stated  to  be  on  infor- 
mation and  belief;  and  that  as  to  those  matters,  he  believes  it 
to  be  true. 


Before  me, 


(Signature.)  Judge  [Notary  Public] 


,  recognized^"  to  the  said  petitionee  in  the  sum  of 

[fifty]   dollars,  conditioned  that  if  the  said  (petitioner) 

shall  fail  to  prosecute  his  foregoing  petition  to  effect,  or  finaiy 
to  recover  in  said  action,  he  will  pay  to  the  adverse  party  the 
intervening  damages  and  costs  accruing  to  him  by  reason  of 
said  petition. 

Before  me, 

(Signature)  Judge  of County  Court. 


justice  of  the  peace,  unless  it 
appears  by  an  affidavit  of  the 
merits,  or  some  other  evidence, 
that  the  defendant  petitioner 
has  a  good  defense  on  the  mer- 
its of  the  original  action. 
Insurance  v.  Beynolds,  52  Vt. 
405;  Collins  v.  Farley,  80  Vt. 
144. 

'Set,  if  the  petitioner  has  been 
deprived,  by  fraud,  accident  or 
mistake,  of  an  appeal  to  the 
county  court  when  he  appeared 
and  applied  for  an  appeal,  he 
need  not  show  any  defense  on 
the  merits,  since  the  law  gives 


him  an  absolute  right  of  ap- 
peal to  a  court  where  a  com- 
mon law  jury  trial  can  be  had. 
Palmer  v.  Fuller,  84  Vt.  453. 

2ioThis  must  be  verified  by  the 
oath  of  some  one  who  has  per- 
sonal knowledge.  The  material 
facts  should  not  be  stated 
upon  information  and  belief. 
Woodworth  v.  Coleman,  57  Vt. 
368. 

Or  an  affidavit  made  upon  ac- 
tual knowledge  may  be  at- 
tached  to   the   petition. 

2iiP.   S.   Sec.   8026. 


544 


FRAUD,  ACCIDENT  AND  MISTAKE  §  557 

§  556.    Supersedeas"^  annexed  to  a  petition  for  new  trial. 

{Heading  as  in  %  74.) 

In  consideration  of  the  facts  set  forth  and  sworn  to  in  the 

foregoing  petition,  this  day  presented  to  me,  it  is  hereby 

ordered  that  all  further  proceedings  on  the  judgment  described 

in  said  petition,  and  upon  any  execution  issued  thereon,  be 

stayed  untU  a  final  decision  shall  be  made  upon  the  said  petition. 

Done  at in  the  county  of ,  this day  of 

19—. 

{Signature)  Judge  of County  Court. 

§  557.    Citation^^^annexed  to  a  petition  for  new  trial. 

{Heading  as  in  §  75  (3). 

To  any  sheriff  or  constable  in  tjie  State,  Greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to  summon of in  the  county  of ,  to 

appear  before  the  county  court  within  and  for  the  county  of 

,  next  to  be  held  at  ,  in  said  county,  on  the  

Tuesday^^^  in ,  then  and  there  to  answer  unto  the  foregoing 

petition,  and  to  show  cause,  if  any  he  may  have,  why  the  prayer 
of  said  petition  should  not  be  granted,  [and  to  abide  the  order 
and  judgment  of  the  court  thereon.] 

Fail  not  but  service  and  return  make  according  to  law. 

Dated  at ,  in  the  county  of ,  this day  of . 

19—. 

{Signature)  Judge  of County  Court. 

212P.  S.  See.  2027.    A  copy  of  the 

process  and  Teeognizanee  must 

be   filed   by  the   judge   in   the 

County  Clerk's  office. 

P.  S.  Sec.  2029. 
2i38ee  Chap.  X,  $  192,  note  13. 
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CHAPTER  XVIII. 

FORMS  OF  CEIMINAI,  PLEADING. 


§  558.    Criminal  pleading  in  Vermont. 

The  general  rules  which  govern  forms  of  accusation  are 
discussed  elsewhere.^  These  rules  are  much  the  same  wherever 
the  Anglo-American  system  of  law  prevails;  while  numerous 
text  books  by  prominent  authors  afford  an  easy  way  of  follow- 
ing such  forms,  and  the  defenses  which  have  best  withstood 
the  attacks  of  astute  lawyers  in  all  parts  of  our  common 
country.'' 

§  559.    Adultery. 

To  commit  the  crime^  of  adultery,  as  the  word  is  defined 
by  common  law,  a  man  must  have  connection  with  a  married 
woman  other  than  his  own  wife ;  while  the  statutory'  crime  of 
committing  an  act,  which  would  be  adultery  if  the  woman 
were  married,  must  be  committed  by  a  married  man  with  an 
unmarried  woman. 

A  criminal  accusation  against  a  man  for  either  crime 
must  distinctly  allege  whether  the  particeps  was  a  married  or 
an  unmarried  woman;  and  it  is  fatally  defective  if  it  fails  to 
specify  which.* 


iSee  Chap.  Vm. 

2To  such  works  the  practitioner  in 
criminal  pleading  must  refer 
for  general  information  on  this 
subject;  while  this  chapter  in- 
cludes only  a  few  forms,  such 
as  may  be  needed  by  grand 
jurors  in  simple  cases  before 
justices  of  the  peace  and  which 
especially  depend  on  the  stat- 
utes and  decisions  of  this  State. 

aP.  S.  Sees.  5881-3.  Adultery  was 
not  a  common  law  felony;  but 
merely       a       private       wrong. 


Against  the  ecclesiastical  law 
it  was  an  offense;  but  the  word 
was  used  with  a  different  mean- 
ing. State  V.  Cooper,  16  Tt. 
551;  State  v.  Searle,  56  Vt.  516; 
State  V.  Clark,  83  Vt.  305. 
*State  V.  Bisbee,  75  Vt.  293. 
When  the  married  status  of  a 
man  is  an  essential  element  of 
the  crime,  that  also  should  ba 
alleged.  Both  parties  need  not 
be  joined  in  the  indictment. 
State  V.  Searle,  56  Vt.  516. 
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§  560.    Accusation  of  a  man  for  adultery. 

{Insert  in  §§  108,  109  or  110.) 

[He]  then  and  there  being  [a  married  man,  haying  a  lawful 

wife  then  and  there  living,  to  wit,  one  ,]    did  then  and 

there  carnally"  know    [have  sexual  connection  with]    on  

of  ,  she  the  said  ,  then  and  there  being  [a  married 

woman,"  and  then  and  there  being  the  wife  of  one of , 

who  then  and  there  was  still  living;]  and  she  the  said {par- 

ticeps)  then  and  there  not  being  the  wife  of  him  the  said 


(respondent)  and  thereby  he,  the  said ,  did  then  and  there 

commit  the  crime  of  adultery  with  her,  the  said  . 

{Begin  as  in  §§  108,  109  or  110.) 

§  561.    Accusation  of  a  woman  for  adultery 

{Begin  as  in  §§  108,  109  or  110.) 

[She]  then  and  there  being  [a  married  woman*,  and  then 

and  there  being  the  lawful  wife  of  one ,  of ,]  did  then 

and  there  have  sexual  connection  with  one ,  of ;  {par- 

ticeps)  he  the  said then  and  there  not  being  the  husband 

of  her  the  said ;  (respondent)   [but  then  and  there  being  a 

married  man*  and  the  husband  of  one of ,  who  then 

and  there  was  still  living;]  and  thereby  she,  the  said ,  did 

then  and  there  commit  the  crime  of  adultery  with  him  the  said 


(Conclude  as  in  §§  108,  109  or  110.) 

§  562.    Accusation  of  a  man  under  the  statute/ 

(Begin  as  in  §§  108,  109  or  110.) 

[He] '  then  and  there  beiag  [a  married  man,  having  a  lawful 

wife  then  and  there  living,  to  wit,  one ,]  was  found  in  bed, 

together  with  one  (state  the  particular  circumsta/nces  of 

such  being  found,  so  that  the  presumption  of  intent  may  ap- 
pear) ;  and  the  circumstances  aforesaid  then  and  there  afforded 


BState  V.  Bridgman,  49  Vt.  202.  'P.  S.  See.  5883;   State  v.  Eood, 

«If  the  accusation  is  upon  P.  S.  12  Vt.  396;  State  v.  Miller,  60 

Sec.  5882,  instead  of  the  brack-  Vt.  90. 

eted 'words,  say,  "an  unmarried  sprom    this   form    an    accusation 

woman."  against    the    woman    may    be 

adapted. 
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presumption  of  an  illicit  intention,'  by  and  between  him  the 

said ,  and  her,  the  said ,  then  and  there  to  have  unlawf ul 

sexual  connection  with  each  other;  she,  the  said ,  then  and 


there  not  being  the  wife  of  him,  the  said 


(respondent)  but 


then  and  there  being  [a  married  woman,*  and  then  and  there 

being  the  wife  of  one ,  of ,  who  then  and  there  was  still 

living] . 

(Conclude  as  m  §§  108,  109  or  110.) 

§  563.    Accusation  for  arson.^*' 

{Begin  as  in  §§  108,  109  or  110.) 

[With  force^^   and  arms,]    did  wilfully,  maliciously  and 
feloniously  set  fire  to   [and  burn]  a  certain  [dwelling-^^ouse] 

of  one  ,  then  and  there  situate;  then  and  there  not  being 

a    [dwelling-^^house]    of    [him]    the  said  ;    (respondent) 

[whereby"  said]  dwelling-house  [was  then  and  there  wilfully, 
maliciously  and  feloniously^*  consumed  by  fire]. 

(Conclude  as  in  ^  108,  109  or  110.) 


sState  V.  Chillis,  Brayton,  131. 

loP.  S.  Sees.  5744,  5750;  State  v. 
Thornton,  56  Vt.  35;  State  v. 
Ambler,  56  Vt.  673. 

"These  words,  though  apparently 
unnecessary — P.  S.  See.  2273 — 
have  been  so  long  an  essential 
part  of  a  legal  aecusation  of 
crime  that  they  are  kept  in 
place  here.  The  statute  may 
sometime  be  repealed,  in  which 
case  the  words  might  become 
strictly  essential. 

i2lf  not  a  dwelling  house,  state 
what  it  was,  as  a  "barn  ad- 
joining the  dwelling  house, ' '  oi 
a  "certain  meeting  house  there 

situated,  the  property  of  , 

erected  for  public  use,  to  wit," 
etc.;  State  v.  Eoe,  13  Vt.  93 
or  "a  certain  building  com- 
monly known  and  called  a 
sugar  house."  State  v.  Ambler 
56  Vt.  672;  or  "a  certain  school 
house,".  State  v.  Bedell,  65 
Vt.  541;  or  "certain  combusti- 
ble matter,  to  wit — , "  or  "a 
certain  stack  of  hay." — P.   S. 


Sec.  5749; — or  a  "certain  piece 
or  parcel  of  woods. ' ' — ^P.  S.  Sec. 
5750. 

i^If  the  building  or  structure 
was  not  burned,  this  clause 
may  read,  "with  intent  there- 
by, then  and  there  the  said 
[dwelling  house]  wilfully,  mal- 
iciously and  feloniously  to  burn, 
whereby  the  same  was  then  and 
there  exposed  to  be  burned." 
State  V.  Dennin,  32  Vt.  158;  or 
in  proper  cases  the  clause  may 
be  omitted. 

i*It  is  no  crime  to  burn  one's 
own  property,  when  uninsured; 
but  if  the  burned  buildings 
were  owned  by  the  respondent 
in  whole  or  in  part,  or  by  the 
respondent's  husband  or  by 
both  jointly,  the  facts  and  in- 
tent may  thus  be  stated: 
"Which  said  [dwelling  house] 
at  the  time  of  the  burning  of 
the  same,  as  aforesaid,  was  in- 
sured against  loss  and  damage 

from  fire  by  the Insurance 

Co.,  the   same  then   and  there 
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§  564.    Breach  of  the  peace. 

The  public  peace  means  that  conscious  sense  of  security, 
which  every  person  feels  so  necessary  for  his  own  comfort  and 
well  being,  and  for  that  of  the  community  in  general.^"  It  is 
broken  by  such  acts  as  will  put  a  person  of  ordinary  courage 
and  firmness,  sagacity  and  forecast,  in  fear  for  his  safety. 
Such  acts  are  punishable  by  reason  of  our  statute,^'  when  they 
constitute  "tumultuous  and  offensive  carriage,  by  threatening, 
quarreling,  challenging,  assaulting,  beating  or  striking  another 
person ; ' '  and  when  they  appear,  to  the  satisfaction  of  the  jury 
which  tries  the  offender,  to  be  calculated  to  disturb  that 
conscious  sense  of  personal  security  above  deseribed.^^ 

A  battery  consists  of  actual  violence  done  by  one  human 
being  to  the  person  of  another.  The  manner  may  be  varied 
almost  to  infinity.  The  least  touch  of  the  person  of  another, 
wilfully  and  in  anger,  is  a  battery;  while  a  bodily  injury  may 

harm  and  to  disturb  that  quiet 
and  repose  which  constitutes 
essentially  the  comfort  and  rest 
of  social  life;"  or  "that  in- 
visible sense  of  security  which 
every  man  feels  so  necessary  to 
his  comfort,  and  for  which  all 
governments  are  instituted. ' ' 
State  V.  S.  S.  1  Tyler  180; 
State  V.  Benedict,  11  Vt.  236; 
State  V.  Riggs,  33  Vt.  321; 
State  V.  Burnham,  56  Vt.  445; 
State  V.  Archibald  59  Vt.  548. 

i«P.  S.  Sec.  5870;  Acts  1910,  No. 
91. 

iTAny  unnecessary  and  ofEensive 
noise,  though  made  in  the  day- 
time, may  be  of  such  a  charac- 
ter and  done  at  such  a  place 
as  to  create  in  the  minds  of  the 
persons,  even  of  the  greatest 
firmness  and  coolness,  an  appre- 
hension of  bodily  harm,  so  that 
it  will  come  within  the  des- 
cription of  the  crime,  though 
it  may  not  be  an  assault  upon 
any  person.  State  v.  Coffin,  64 
Vt.  25. 


being  an  insurance  company 
legally    established    under    the 

laws  of  the  State  of ,  [and 

duly  authorized  to  do  business 
as  such  in  the  State  of  Ver- 
mont] with  intent  thereby  then 
and  there  to  defraud  and  in- 
jure said  insurance  company." 
P.  S.  Sees.  5747,  5748.  If  the 
respondent  burned  her  hus- 
band's house,  to  defraud  an  in- 
surance company,  allege:  "be- 
ing a  married  woman  and  the 

wife  of  ,   [with  force  and 

arms]  wilfully,  maliciously  and 
feloniously  did  burn,  or  [cause 
and  procure  to  be  burned]  a 
certain  [dwelling  house]  then 
and   there   owned   by  the  said 

,  he  then  and  there  being 

the   husband   of  her,   the   said 

,  (respondent)  then  and  there 

situate;  and  which  said  [dwell- 
ing house]  then  and  there  was 
insured  against  loss  and  dam- 
age from  fire,"  by,  etc. 

iBA  breach  of  the  peace  consists 
in  doing  any  act  "calculated 
to   put   one   in   fear   of  bodily 
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give  rise  to  a  civil  action  of  tort,  if  done  even  by  reason  of 
negligence,  though  not  committed  wilfully  nor  in  anger  . 

An  assault  is  an  attempt  to  commit  a  battery,  coupled 
with  present  ability  so  to  do;  as  by  raising  the  arm  to  strike 
when  within  striking  distance,  or  throwing  a  stone,  though 
the  aim  may  be  so  poor  that  the  missile  passes  to  one  side. 

Assault  and  battery  are  usually  coupled  in  language  which 
treats  them  as  different  steps  in  an  entire  transaction.  Civil 
actions  lie  for  such  violations  of  the  right  of  personal  security ; 
but  a  battery  is  not  a  crime  unless  it  is  severe  enough  to 
become  a  breach  of  the  peace.^° 

A  criminal  assault,  therefore,  is  one  which  constitutes  a 
crime,  in  contrast  with  one  which  may  merely  support  a  civil 
action.  Such  is  an  assault  accompanied  with  a  severe  battery, 
an  assault  with  intent  to  kill,  with  intent  to  commit  rape,  with 
intent  to  rob,  with  intent  to  steal,  etc.  An  assault  with  intent 
to  commit  any  felony  is  usually  called  a  felonious  assault. 

§  565.  Breach  of  the  peace.  Grand  Juror's  or  other 
officer's  complaint.^* 

{Begin  as  in  §  108.) 

Did  disturb  and  break  the  public  peace  by  tumultous  and 
offensive  carriage,  by  threatening,  quarreling,  assaulting,  beat- 
ing and  striking ,  contrary  to,  etc.. 

{Conclude  as  in  §  108.) 

§  566.    Accusation  for  breach  of  the  peace.^" 

{Begin  as  in  §§  108,  109  or  110.) 

[With  force^^  and  arms]  did  disturb  and  break  the  public 

peace  in  this,  that  he,  the  said ,  then  and  there  did  [threaten] 

[quarreP"  with]  [challenge]  [assault]  [beat  and  strike]  one 
,  i,set  forth  the  special  threats  made,  and  violence  or  injur't) 

isActs  1910,  No.  91,  Sec.  12.  20P.  S.  Sec.  5870.     The  accusation 

loln    charging   this   offense   it   is  should    charge    Bueh    acts    and 

not  enough  to  charge  it  in  the  such  only  as  the  respondent  ac- 

very  words  of  the  statute,  but  tually   committed,      as   a  part 

the    complaint   must   set  forth  of  the  single  transaction  which 

the  acts  by  which  the  respond-  is  the  subject  of  the  proseeu- 

ent  committed  it.    See  J  134.  tion.  State  v.  Matthews,  42  Vt. 

542. 
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done  to  the  person  asscmlted,  as;)  [and  did  then  and  there,  with 

great  violence  throw  at  the  said a  certain  large  stone,  with 

intent  him,  the  said ,  with  the  said  stone  to  hit  and  injure, 

and  with  intent  then  and  there  to  put  the  said in  fear  of 

great  bodily  harm ;  whereby  [he] ,  the  said ,  then  and  there 

was  put  in  great  fear  of  grievous  bodily  harm.]   {or  thus :) 

[With  force^^  and  arms]  did  disturb  and  break  the  public 
peace  by  [threatening,  quarreling  with,^"  challenging,]  assault- 
ing, beating  and  striking  one ;  {or  thus:) 

[With  foree^^  and  arms]  did  disturb  and  break  the  public 
peace  by  tumultuous  and  offensive  carriage  then  and  there  to  the 
public  exhibited,  {set  forth  the  actual  disturbance  committed, 
as;)  [by  threatening,  quarreling  with,  etc.]  or  [by  firing  guns, 
by  blowing  homs,^''  by  beating  tin  pans,  and  by  making  unnec- 
essary and  offensive^"  noise.]  {State  the  special  acts.)  {or 
thus:) 

[With  force^^  and  arms]  in  and  upon  one an  assault 

did  make,  and  [him]  the  said  ,  did  then  and  there  beat, 

[bruise,^"  and  knock  down,  with  fists,  clubs,  sticks  and  other 
weapons,]  aoid  other  vsrrongs  to  the  said then  and  there  did. 

{Conclude  as  in  ^  108,  109  or  110.) 

§  567.    Accusation  for  burglary.^* 

{Begin  as  in  §§  108,  109  or  110.) 

About  the  hour  of in  the  [night]  time  of  the  same  day, 

[with  force"  and  arms,]  the  [dwelling^^  house]  of  one ,  then 


2iBurglary  at  common  law,  was 
the  breaking  and  entering  in 
the  night  time,  by  any  person, 
of  the  dwelling  house  of  an- 
other, (including  a  church, 
which  was  called  the  dwellinor 
house  of  God,)  or  the  gates  of  a 
walled  town,  with  intent  to 
commit  some  felony. 
If  the  felonious  intention  were 
carried  out,  still  another  crime 
would  exist. 

A  slight  amount  of  force  suf- 
ficed to  create  a  breaking  and 
the  least  insertion  of  any  part 
of  the  body,  or  of  any  instru- 
ment in  the  hand,  made  out  an 
entry;  but  both  must  eo-eiist 
to  complete  the  crime. 


Night  time  was  when  it  was  too 
dark  to  discern  a  human  face. 
Modern  statutes,  however,  have 
greatly  changed  these  common 
law  ideas.  The  place  may  now 
be  a  court  house,  school  house, 
shop,  steamboat,  railroad  car, 
etc.,  as  well  as  a  house;  and  tho 
the  penalty  may  be  less,  it  is 
now  burglary  to  break  and  en- 
ter in  the  day  time.  See  P.  S. 
Sees.    5751-5753. 

22lf  the  burglary  were  committed 
upon  any  of  the  other  struc- 
tures mentioned  in  P.  8.  Sec. 
5751,  let  the  accusation  con- 
form to  the  fact. 
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and  there  situated,  feloniously  and  burglariously  did  break  and 

enter,  with  intent^^  the  goods  and  chattels  of  [one]  the  said , 

in  the  said  [dwelling  house]  then  and  there  being,  feloniously 
and  burglariously  to  steal,  take  and  carry  away;^*  {or  set  forth 
such  other  felonious  intent  as  the  facts  may  tend  to  warrant.) 

(Conclude  as  in  §§  108,  109  or  110.) 


§  568.    Accusation  for  a  felonious  assault.'" 
{Begin  as  in  §§  108,  109  or  110.) 

[Then  and  there,  being  armed'"  with  a  dangerous  weapon,  to 
wit ],  [with  force^^  and  arms]  upon'^  one ,  an  assault 


did  make,  and  [him],  the  said 


then  and  there  did 


{set  forth  the  actual  violence  committed,""  as:)    [beat,  buise, 
wound,  etc.]   all  with  the   [wilful,  malicious  and'*  felonious^'] 


23Tlle  specific  intent  must  be 
averred.  If  the  felonious  in- 
tent to  steal  -weTe , carried  out, 
by  actually  stealing  tlie  goods 
of  some  person,  the  accusation 
will  not  be  double  if  it  alleges 
the  fact  of  such  a  larceny. 
State  V.  Brady,  14  Vt.  353; 
State  V.  Cameron,  40  Vt.  555; 
It  need  not  be  stated  whose 
were  the  goods  thus  intended 
to  be  stolen, — State  v.  Clark, 
43  Vt.  629;  though  the  owner 
of  goods  actually  stolen  must 
be  named  in  an  accusation  for 
the  larceny.  Upon  such  an  accu' 
sation  in  one  count,  for  burg* 
lary  and  larceny  combined,  the 
respondent  may  be  convicted  of 
either  crime.  State  v.  Bishop, 
51   Vt.   387. 

2<P.  S.  Sec.  5953. 

20P.  S.  Sees.  5730,  5737-33. 

seTo  distinguish  between  the 
crimes  specified  in  P.  S.  Sees. 
5727,  5732,  vary  this  allegation 
to  fit  the  facts. 

2'If    an    assault    with    intent    to 


ravish,  P.  S.  Sees.  5717,  5980, 
is  to  be  charged,  say:   "upon 

the  body  of  one  ,  she  then 

and  there  being  a  female  per- 
son [under  the  age  of  sixteen 
years]    an    assault    did    make, 

with  intent  her,  the  said  , 

unlawfully,  violently  and  felon- 
iously carnally  to  know  and  by 
force    to    ravish,    [against    the 

will    of   her   the   said  ."] 

State  V.  Hartigan,  32  Vt.  607; 
State  V.  Smith,  43  Vt.  324; 
State  V.  "Wheat,  63  Vt.  673; 
State  V.   Sullivan,   68  Vt.   540. 

28State  V.  Eeed,  40  Vt.  603. 

29lf  an  assault  with  intent  to 
maim  (P.  S.  See.  5720)  is  to 
be  charged,  say:  "With  intent 

[him]   the  said  then  and 

there  to  maim  and  disfigure  in 
his  person,  by  wilfully  and  ma- 
liciously— (state  the  intended 
injury,  or)  [with  the  malicious 
intent  thereby  to  commit  may- 
hem, by  maiming  and  disfigur- 
ing the  person  of  the  said 
■"]• 
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then  and  there  to  kilP^  and  [slay] ' 


intent^"  [him]  the  said  - 
[murder.] 

(Conclude  as  in  ^^  108,  109  or  110.) 

§  569.    Accusation  for  assaulting  and  impeding  a  public 
oflBcer  while  in  the  discharge  of  his  duty.'^ 


(Begin  as  in  §§  108,  109  or  110.) 


of 


["With  force"  and  arms,]  in  and  upon  one  - 

then  and  there  being  a (set  forth  the  title  and  description 

of  his  office),  under  the  authority  of  this  State,  [then  and 
there  legally  authorized  and  duly  qualified  to  discharge  the  duties 
of  said  office] ,  an  assault  did  make,^*  and  thereby  then  and  there 

he  ,  the  said  ,  (respondent)   did  impede  and  hinder  him, 

the  said ,  (officer)  while  in  the  execution  of  his  said  office; 

and  then  and  there  did  [strike,  beat,  push  and  wound]  the  said 

,  (officer)  and  then  and  there  also  did (set  forth  amy 

special  acts  done  by  the  accused),  while  he  the  said (officer) 

was  then  and  there  executing  his  said  office  and  therein  was  then 
and  there  engaged  in  attempting^"  to  (set  forth  the  of- 


solf  an  assault  with  intent  to 
rob  or  steal  (P.  S.  See.  5730) 
is  to  be  charged,  say  "with  in- 
tent   the    [moneys,    goods    and 

chattels]   of  the  said  ,  to 

wit,  (state  what)  from  the  per- 
son    of     the     said    ,     and 

against  [his]  will,  then  and 
there  violently  and  feloniously 
to  )rob  and  steal,  take  and 
carry  away." 

silf  an  assault  with  intent  to 
murder  (P.  S.  Sec.  5733)  is  to 
be  charged  say  "kill  and  mur- 
der." State  V.  Daley,  41  Vt. 
564;  State  v.  Taylor,  70  Vt.  1. 

'2  Accusations  for  committing  these 
various  crimes  usually  begin 
by  alleging  an  assault  and  con- 
tinue by  alleging  the  commis- 
sion of  the  felonious  act,  in- 
stead of  a  mere  intent  so  to 
do. 

ssP.  S.  Sec.  5939. 

'*TJpon  an  accusation  for  assault- 
ing and  impeding,  the  accused 
may  be  convicted  of  a  common 


assault.     State  v.  Burt,  85  Vt. 
373;  State  v.  Carpenter,  54  Vt. 
551. 
85As   "attempting   to    arrest   the 

body  of  one ,  who  then  and 

there  was  disturbing  and  break- 
ing the  public  peace  by  tumul- 
tuous and  ofEensive  carriage, 
then  and  there  to  the  public 
exhibited."  A  public  officer, 
while  actually  engaged  in  the 
duties  of  his  office,  though  he 
may  be  liable  to  a  civil  action, 
is  protected  from  assault,  in- 
terference and  loss  of  life  by 
certain  provisions  of  law  which 
increase  the  guilt  of  the  crime 
because  committed  against  an 
officer.  An  act  which  might 
be  justifiable  homicide,  if  the 
officer  were  acting  in  violation 
of  law,  may  be  manslaughter 
under  certain  circumstances 
and  murder  under  others,  if  the 
officer  were  acting  in  discharge 
of  his  legal  duty.  State  v. 
Lovett,    3    Vt.    110;    State    v. 
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fioial^^  act)   [arrest  the  body  of  one ,]  who  then  and  there, 

(set  forth  with  particularity  the  official  act^''  in  which  the 

officer  was  then^'  engaged),  he  the  said (respondent)  then 

and  there  well  knowing  that  the  said  (officer)  then  and 

there  was  a'°  as  aforesaid,  then  and  there  acting  in  the' 

execution  of  his  said  office,  as  aforesaid,  under  the  authority 
of  this  State. 

(Conclude  as  in  §§  108,  109  or  110.) 


§  570.    Accusation  for  larceny.*" 

(Begin  as  in  §§  108,  109  or  110.) 

[With  force^^  and  arms,] (describe  the  property  stolen, 

as:)    [one  silver  watch,]  of  the  value  of  dollars,  of  the 

goods  and  chattels  of  one*^  ,  then  and  there  in  the  posses- 


Miller,  12  Vt.  37;  State  v. 
Buchanan,  17  Vt.  573.  The 
right  of  an  officer  to  arrest  with- 
out warrant  is  not  limited  to 
felonies  committed  in  the  offi- 
cer's presence;  but  extends 
even  to  those  committed  in  an- 
other State,  if  from  complaint 
or  information  he  has  reason- 
able cause  to  believe  that  the 
arrested  person  had  committed 
such  a  crime.  State  v.  Taylor, 
70  Vt.  1;  State  v.  Shaw,  73  Vt. 
149  (158). 

8'The  written  accusation  should 
set  forth  the  nature  of  the  offi- 
cer's process  and  the  mode  of 
its  attempted  service;  should 
allege  that  the  respondent,  at 
the  time  of  the  act,  knew  of 
th«  official  character  in  which 
the  officer  claimed  to  act,  and 
should  state  the  particular 
manner  in  which  he  made  re- 
sistance, or  impeded  the  official 
action.  State  v.  Downer,  8  Vt. 
424;  State  v.  Burt,  25  Vt.  373; 
State  V.  Carpenter,  54  Vt.  551. 

"But  the  manner  in  which  an 
officer  was  attempting  to  dis- 
charge his  duty  to  quell  and 
quiet     a     disturbance     of    the 


peace,  need  not  be  averred  in 
the  accusation.  State  v.  Car- 
penter, 54  Vt.  551. 

ssit  is  not  necessary  to  allege 
that  the  process,  which  the  im- 
peded officer  was  engaged  in 
serving,  was  duly  returned, 
though  the  officer  himself  could 
not  justify  under  such  process 
in  a  civil  action  without  thus 
alleging.  See  J  541  note  183. 
and  J  268  note  107.  Wright 
V.  Marvin,  59  Vt.  437;  State  v. 
Ferry,  61  Vt.  624. 

3»0ne  may  impede  an  officer  by 
assaulting  his  assistants, 
though  not  known  to  be  such 
State  V.  Emery,  65  Vt.  464. 

*oP.  S.  See.  5755. 

*iThe  theft  of  several  articles  at 
the  same  time,  though  the  art- 
icles may  belong  to  different 
owners,  it  is  only  one  single 
crime  or  offense  of  larceny;  but 
the  theft  of  several  things  at 
different  times  and  places, 
though  upon  the  same  maraud- 
ing expedition,  creates  distinct 
larcenies.  State  v.  Cameron, 
40  Vt.  555;  State  v.  Newton, 
42  Vt.  537;  State  v.  Emery,  68 
Vt.  109. 
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§  573 


sion  of  the  said 
and  carry  away. 


-  being  found,  felonious  did  steal,*^  take,*^ 
(Conclude  as  w  §§  108,  109  or  110.) 


§  571.    Indictment  for  manslaughter." 
{Begin  as  in  §  110.) 

With  force  and  arms  one of ,  feloniously  did  kill 

and  slay. 

{Conclude  as  in  §  110.) 

§  572.    Indictment  for  murder.*^ 

{Begin  as  in  ^  110.) 

With   force  and  arms,   feloniously,   wilfully,   deliberately, 

with  premeditation  and  of  [his]  malice  aforethought,  one 

of ,  then  and  there  being,  did  kill  and  murder. 

{Conclude  as  in  §  110.) 

§  573.    Accusation  for  rape  upon  a  person  under  sixteen 
years  of  age.*° 

{Begin  as  in  ^^  108,  109  or  110.) 

[He  then  and  there  being  a  male  person  over  the*'  age  of 
sixteen  years,]  upon  the  body  of  one ,  [she  then  and  ther^ 


*2By  the  long  settled  common  law 
of  Vermont,  one  who  steals 
personal  property  in  another 
country  or  State,  and  brings  it 
here,  is  guilty  of  larceny  here. 
State  V.  Mockridge,  11  Vt.  650 
(654) ;  State  v.  Bartlett,  11  Vt. 
650;  State  v.  Morrill,  68  Vt.  60. 

*3Horse  stealing,  a  variety  of  the 
crime  of  larceny,  though  pun- 
ishable more  severely,  (P.  S. 
See.  5761)  is  prosecuted  for  in 
the  same  form,  describing  the 
animal  stolen,  and  alleging  that 
the  respondent  did  "steal,  take 
away,  lead  away,"  etc.,  accord- 
ing to  the  fact.  State  v.  Nut- 
ting, 16  Vt.  261;  State  v. 
Humphrey,  33  Vt.  569;  State  v. 
Cameron,  40  Vt.  555. 


«P.  S.  Sees.  3268,  5696;  State  v. 
Noakes,  70  Vt.  347. 

*5P.  S.  Sees.  3368,  5693.  State  v. 
Noakes,  70  Vt.  247. 

*ep.  S.  Sees.  5717,  5980. 

*'This  bracketed  clause  is  wholly 
unnecessary.  State  v.  Sullivan, 
68  Vt.  540.  The  requirement  of 
P.  S.  Sec.  5717,  that  the  re- 
spondent shall  be  over  sixteen 
years,  is  not  a  part  of  the  de- 
finition of  the  offense;  it  being 
merely  a  matter  of  defense  at 
the  trial  if  he  were  under  that 
age.  That  statute  is  wholly 
unlike  P.  S.  See.  5889,  where 
the  words  "unless  the  same  is 
necessary  to  preserve  her  life, ' ' 
are  a  part  of  the  definition  or 
description  of  the  offense.  State 
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being  a  female  person  under  the  age  of  sixteen  years,  to  wit,  of 

the  age  of years,]**  wilfully,  maliciously,  and  violently  an 

assault  did  make,^^  and  her,  the  said ,  then  and  there  [with 

force^'  and  arms]  feloniously  and  unlawfully  [and  against  th^ 
will**  of  her  the  said ]  did  carnally  know  and  ravish. 

{Conclude  as  in  ^^  108,  109  or  110.) 

§  574.    Accusation  for  receiving  stolen  goods.*' 

{Begin  as  in  §§  108,  109  or  110.) 

Did  feloniously  receive  and  have {describe  the  goods, 

as:)   [a  certain  gold  watch,]  of  the  value  of dollars,  of  the 

goods  and  chattels  of  one  ,  then  lately  before  feloniously 

stolen,  taken  and  carried  away,  by  one  of  or  [some 

evil  person  to  the  jurors    [State's  Attorney]    unknown;]   he, 

the  said  ,   {respondent)  then  and  there  well  knowing  the 

said  to  have  been  feloniously  stolen,  taken  and  carried 

away. 

{Conclude  as  in  §§  108,  109  or  110.) 


§  575.    Formal  defenses  against  criminal  accusation. 

The  use  of  written  statements  of  defense  in  the  lower  crimi- 
nal courts  is  quite  as  infrequent  as  the  use  of  a  replication  in  a 
civil  eause°°,  and  they  are  not  much  more  common  in  the  county 
court.  The  forms  which  follow  are  those  most  likely  to  be 
needed. 


V.  stokes,  54  Vt.  179.  It  is 
diflScult  to  see  how  the  latter 
offense  can  he  stated,  without 
stating  this  exception;  while 
if  the  respondent  charged  with 
'rapel  were  under  sixteen  he 
would  commit  an  offense  under 
P.  S.  Sec.  5718;  and  that  does 
not  bring  the  case  within  the 
principle  of  State  v.  Pratt,  54 
Vt.  484;  and  State  v.  Bisbee, 
75  Vt.  393,  where  the  accusa- 
tions were  held  bad  because 
the  court  could  not  tell  under 
which  of  the  two  similar  stat- 
utes the  charge  of  crime  was 
made. 
*8To  an  accusation  for  rape  upon 


a  female  under  sixteen,  her 
consent  is  no  defense,  and  it 
need  not  be  alleged  that  the 
carnal  knowledge  was  against 
her  will;  but  it  must  be 
averred  that  she  was  under 
sixteen.  If  she  were  over 
sixteen,  her  consent  is  a  de- 
fense to  the  accusation,  which 
therefore  must  allege  that  it 
was  "against  her  will."  State 
V.  Wheat,  63  Vt.  673;  State 
V.  Sullivan,  68  Vt.  540;  State 
V.  Clark,  77  Vt.  10. 

*»P.  S.  Sec.  5763.  State  v.  Cor- 
coran, 73  Vt.  404;  State  v. 
Bannister,  79  Vt.  534  (527). 

soSec.  Chap.  XVII  §  543  to  $  547. 
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§  576.    Plea  to  the  jurisdiction  of  the  court. 

{Heading  as  in  §§  74  or  75.) 

Now  comes  the  said  into  court,  in  his  own  proper 

person,  and  having  heard  the  said  [indictment]  read  to  hinl 
says: 

That  the  said  [county]  court  ought  not  to  take  cognizance 
of  the  crime  in  the  said  [indictment]  ahove  specified  and  laid 
to  his  charge  because,  protesting  that  he  is  not  guilty  of  the! 

same,  nevertheless  he,  the  said ,  says  that {insert  th6 

fads  and  reasons  with  legal  certainty). 

And  this  the  said  is  ready  to  verify;  wherefore  hd 

prays  judgment  if  the  said  [county]  court  will  take  cognizancd 
of  the  [indictment]  aforesaid  and  that  by  said  court  he  may 
be  dismissed  and  discharged. 

{Signature.) 

§  577.    Replication  to  a  plea  to  the  jurisdiction. 

{Heading  as  in  §§  74  or  75.) 

And  now  comes ,  the  State's  Attorney  for  said  county 

of ,  [who  prosecutes  for  the  State  in  this  behalf,]  and  sayd 

that  notwithstanding  any  thing  by  the  said  ,  in  his  abov^ 

plea  alleged,  this  court  ought  not  to  be  precluded  from  taJdng 

cognizance  of  the  indictment  aforesaid,  because  he  says  that 

{set  forth  the  facts  and  reasons).  And  this  the  said  State '^ 
attorney  prays  may  be  inquired  of  by  the  country.^^ 

{Signature)  State's  Attorney. 

§  578.    Plea  in  abatement  to  an  indictment. 
{Heading  as  in  §§  74  or  75.) 

And  now  the  said [  by  his  attorney ]    [in  his  own 

proper  person]  comes  into  court  and  having  heard  the  said 
[indictment]  read  says  that  he  ought  not  to  be  put  to  answer 
the  same  for  the  reason  that:  {set  forth  the  reason  with  the 
required  degree  of  certainty.) 

All  which  he,  the  said is  ready  to  verify. 

Wherefore,  he  prays  judgment  if  he,  the  said ,  ought 

6ilf  the  replication  alleges  new 
matter  of  fact,  it  should  con- 
clnde  with  a  verification.  See 
Chap.  XVH,  J  $  545,  646,  547. 
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to  be  put  to  answer  the  said  [indictment,]  and  whether  the 
State  of  Vermont  ought  further  to  prosecute  him  thereon,  hy 
reason  of  anything  in  the  said  [indictment]  contained;  and 
that  he  may  be  hence  dismissed  without  day. 

(Signature.) 

§  579.    Demurrer  to  an  indictment,  complaint  or  inform- 
ation. 

{Heading  as  in  §§  74  or  75.) 

Now  comes  the  said  into  court,  in  his  own  proper 

person,  and  having  heard  the  said  [indictment]  read  to  him, 
says  that  the  said  [indictment],  and  the  matters  therein  con- 
tained, in  manner  and  form  as  the  same  are  therein  stated  and 

set  forth,  are  not  sufficient  in  law :  and  that  he,  the  said ,  is 

not  bound  by  law  to  answer  the  same;  and  this  he  is  ready 
to  verify;  wherefore,  for  the  want  of  a  sufficient  [indictment] 

in  this  behalf,  the  said prays  judgment,  and  that  by  the 

said  court  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said   [indictment]  specified. 

(Signature.) 

§  580.    Plea  in  bar;  a  former  acquittal. 

(Heading  as  in  §§  74  or  75.) 

And  now  the  said  ,    (respondent)   being  brought  to 

the  bar  of  this  court,  and  having  heard  the  said  [indictment] 
read  to  him,  says  that  he  ought  not  to  be  put  to  answer  said 
[indictment],  he  having  heretofore,  in  due  course  of  law,  been 
acquitted  of  the  premises  in  and  by  said  [indictment]  now 
laid  to  his  charge,  and  for  plea  to  the  said  [indictment]  he  says: 

That  heretofore,   to   wit,   at  a  term  of  the  court, 

begun  and  held  at  ,  etc.  on  the  day  of  ,  19  — , 

he,  the  said  ,  was  arraigned  upon  a  certain   [indictment]' 

then  and  there  duly  presented  by  the  [grand  jury,  etc.]   (state 

facts)  which  then  and  there  charged  him,  the  said  ,   [by 

the  name  and  description  of ,]  with  the  commission  of  the 

crime  of ;  which  said  [indictment]  was  and  is  of  the  fol- 
lowing tenor,  to  wit:  (set  out  the  former  indictment,  etc.,  in  its 

very  words)   to  which  said    [indictment]    he,   the  said  , 

then  and  there  pleaded  not  guilty:  and  thereof  then  and 
there  put  himself  upon  the  country  for  trial;  and  that  
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State's  attorney  for  said  county,  who  then  and  there  prosecuted 
said  [indictment]  on  behalf  of  the  State  of  Vermont,  then  and 
there  did  the  like ;  whereupon  a  jury  then  and  there  duly  sum- 
moned, impanneled  and  sworn,  to  try  the  said  issue,  so  joined 

between  the  State  of  Vermont,  and  the  said  ,  upon  their 

oath  did  then  and  there  say,  that  the  said ,  was  not  guilty 

of  the  said  crime  in  and  by  said  [indictment]  charged  agains,f 
him;  and  thereupon  it  was  then  and  there  considered  by  said 

court,  that  the  said  should  go  thereof  acquitted  without 

day;  as  by  the  record  of  the  proceedings  of  said  court  now 
remaining  in  said  court,  will  more  fully  and  at  large  appear. 
And  the  said {respondent)  avers  that  the  said ,  men- 
tioned in  said  former  [indictment]  and  the  said  ,  who  is 

charged  in  and  by  this  present  indictment  are  one  and  the 

same  person,  and  not  different  persons,  and     that  the  , 

[name  of  crime  as:  "iurglary"]  charged  in  the  said  former 
[indictment,]  and  the  crime  charged  in  the  present  [indictment], 

for  which  he  is  now   [indicted,]    are  one  and  the  same  

(crime)  and  not  other  or  different  crimes;  and  this  the  said 

is  ready  to  verify; 

Wherefore  he  prays  the  judgment  of  this  court  if  he  ought 
further  to  be  put  to  answer  this  present  [indictment],  and 
whether  the  State  ought  further  to  prosecute  this  present  [in- 
dictment] against  him,  the  said  ;    and   that   he  ■  may   be 

dismissed  from  this  court  and  may  go  therefrom  without  day. 

{Signature.) 

§  581.    The  probation  officer.''^ 

This  officer  is  appointed  by  the  county  court  of  the  county 
in  which  he  resides,  holds  office  during  the  pleasure  of  the 
court  and  subject  to  its  direction;  and  his  powers  and  duties 
are  prescribed  by  statute.  In  general  his  powers  are  those  of 
a  police  officer,  though  not  all  those  of  a  chief^^  of  police. 
His  principal  duties  are  to  inquire  into  the  circumstances  of 
particular  criminal  cases,  and  into  the  character  and  previous 
record  of  the  accused,  when  required  so  to  do  by  the  court. 
He  may  recommend  that  the  person,  if  convicted,  be  placed 
upon  probation. 

tap.  S.  Sees  6131-6139;  Acts  1910,  sap.   8.  See.   3595 

Nob.  237,  838. 
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When  a  convicted  criminal  is  sentenced  by  the  court  to 
be  placed  in  the  care  and  custody  of  the  probation  officer, 
such  officer  is  bound  to  look  after  and  exercise  care  over 
such  convicted  person,  according  to  the  conditions  prescribed 
therefor  in  the  order  of  the  court  in  the  particular  case. 

In  some  instances  he  may  expend  the  State's  money  for 
the  temporary  support  or  travelling  expenses  of  such  person. 

§  582.    Mittimus  to  Probation  Officer." 

{Heading  as  in  ^  74.) 

To ,  Probation  Officer  of  the  said  county  of 


Gkeeting. 

Whereas, of ,  in  the  county  of ,  at  [a  justice's 

court  before  ,  a  justice  of  the  peace  for  said  county]  or 

[the  term  of  the  county  court  begun  and  held  at ,  in  said 

county  of ,  on  the [Tuesday]  of ,  19  — ,  ]  was 

duly  convicted  of  the  crime  of  {describe  the  offense  triefly) ; 
and  was  by  said  court  sentenced  to  be  confined  at  hard  labo^ 
in  the  [State  Prison]    [House  of  Correction]    [County  Jail]  in 

,  in  the  county  of ,  for  and  during  the  term  of  not  less 

than nor  more  than  ,  to  be  computed  from  the  date 

of  the  commitment  of  said  respondent  to  said  [prison] ;  [jail] ; 
and  to  stand  committed  until  sentence  is  complied  with. 

And  whereas  it  was  further  ordered  by  the  court  pursuant 
to  the  statute,  that,  instead  of  undergoing  the  aforesaid  sentence, 

the  said shall  be  committed  to  the  care  and  custody  of  the 

probation  officer  of  said  county  of  ,  upon  the  condition^ 

following :    [for  and  during  the  term  of  years,     unless 

sooner  discharged  from  probation:]  or  [until  further  order  of 
the  court :] 

{Insert  here  the  conditions  of  parol,  which  are  fixed  by 
the  court  according  to  the  circumstances  of  each  case.   See  §  583.)' 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you 
are  hereby  directed  to  exercise  such  ease,  custody  and  super- 
vision over  the  said as  may  be  needful  and  proper  under 

the  circumstances  of  the  case,  and  according  to  the  laws  of 
this  State;  and  further  to  make  all  such  reports  and  to  per- 
form all  such  other  duties  as  may  be  required  of  you  by  statute, 
or  by  the  orders  of  this  court;  and  you  are  further  directed 


»«P.  S.  Sees.  6131-6139. 
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to  require  the  said  to  comply  with  said  conditions,  to 

make  all  such  reports  and  to  perform  all  such  other  acts  as 
may  be  required  of  him  by  reason  of  the  premises. 

And  if  the  said ,  during  the  said  term  of  [his]  proba- 
tion, shall  violate  any  of  the  terms  and  conditions  of  said 
parol,  or  fail  to  comply  with  any  of  the  regulations  as  afore- 
said, you  are  further  commanded  forthwith  to  bring  [him,} 
or  cause  [him]  to  be  brought  before  {state  the  name  of  the 
court,  as)  [the  County  Court,  if  the  same  be  in  session,  or, 
if  the  same  be  not  in  session,  then  before  the  Clerk  of  said 
court,]  and  cause  execution  upon  said  sentence  to  be  done. 

Dated  at ,  in  said  county  of ,  this day  of , 

19—. 

(Signature.)     Clerk. 

§  583.     Conditions'^  of  Probation.''^ 

The  said shall  at  once  proceed  directly  to  his  home,  or 

[place  of  employment]    to  wit,  ,  notifying  the  probation 

officer  of  said  county  at  once  of  his  arrival  there. 

He  shall  stay  there,  if  practicable,  at  least  months; 

but  if  at  any  time  a  change  is  found  necessary,  he  shall 
at  once  inform  the  probation  officer  of  his  intention  so  to 
change,  as  well  as  of  his  proposed  new  residence  and  addfess, 
and  shall  obtain  permission  so  to  remove. 

[He  shall  attend  all  regular  sessions  of  the  (public)  schools'" 
in  the  jurisdiction  where  he  resides,  which  he  may  properly 

attend  of  a  pupil  of  school  age,  under  the  regulations 

of  such  schools,  unless  prevented  by  sickness,  or  accident;  he 
shall  not  be  absent  from  his  home  after  nightfall,  except  tO 
attend  church  or  some  session  or  function  of  the  (public) 
schools  aforesaid,  unless  he  shall  be  accompanied  by  said  pro- 
bation officer,  or  such  other  person  or  persons  as  said  probation 
officer  may  at  any  time  depute;  and  during  the  daytime  he 
shall  not  loiter  nor  linger  upon  nor  about  the  streets  or  public 
places,  but  shall  pass  through  and  over  the  same  on  his  regulai 
business  only.] 


'"To  be  used  in  couneetion  with  "These  conditions  are  to  be  used, 

§    S83.    See    P.    S.    See.    6135.  omitted,    added    to    or    varied, 

These  conditions  are  taken  from  according  to  the  peculiar   eir- 

actual  instances,  in  which  such  cumstances  of  each  case, 

terms  were  imposed  or  fixed  by  "This  paragraph,  of  course,   ap- 

judges.  plies  only  to  a  person  of  school 


age. 
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Between  the  first  £ind  fifth  of  every  month,  until  the  ex- 
piration of  the  term  of  his  said  probation,  he  shall  report  by 
letter  to  the  probation  officer  at  ,  the  nature  of  his  em- 
ployment,— and  if  not  employed,  why  not, — or  if  at  work,  the 
amount  of  wages  earned,  the  amount  of  his  expenses  and  sav- 
ings, with  a  general  statement  of  himself  and  his  surroundings. 

He  shall  diligently  pursue  some  lawful  employment. 

He  shall  be  of  good  behavior,  observe  the  law,  and  keep 
the  peace  toward  all  persons. 

He  shall  report  to  the  probation  officer  in  writing  or  in 
person,  and  at  such  place  as  he  may  require,  on  or  before  the 
5th  day  of  every  month  and  at  any  other  time  when  called 
upon  so  to  do  by  the  probation  officer. 

He  shall  notify  the  probation  officer  immediately  of  any 
change  in  his  address,  and  shall  not  leave  the  State  of  Vermont 
without  the  permission  of  the  probation  officer. 

He  shall  abstain  from  the  use  of  intoxicating  liquor. 

He  shall  respect  and  observe  the  Sabbath,  attend  some 
church  service  at  least  twice  each  month,  keep  the  laws  of 
the  State  of  Vermont  in  every  respect,  and  avoid  low  and  evil 
associates  and  in  every  way  behave  and  conduct  himself  as  a 
good  and  lawful  citizen  ought. 

He  shall  obey  all  the  lawful  rules  and  regulations  prescribed 
by  the  probation  officer. 
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CHAPTER  XIX. 

FOEMS  OF  EQUITY  PBOCESS  AND  PLEADING. 


§  584.    Distribution  of  topics. 

For  convenience  in  reference,  the  topics  of  equity  juris- 
prudence, discussed  in  this  volume,  are  grouped  in  three 
chapters  which  treat:  (1)  of  the  historical  development  of 
equity;^  (2)  of  the  general  principles  of  equity  procedure;'' 
and  (3)  of  the  forms  most  commonly  used  in  the  Vermont 
Court  of  Chancery,  which  follow  in  this  chapter. 

§  585.    Chancery  subpoena.^ 

{Heading  as  in  ^  74.) 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to  notify {insert  names  of  all  defendants)  of 

in  the  county  of  to  appear  before  the  court  of 

chancery,  at in  the  county  of and  also  notify  [him J 

[them]  to  cause  [his]  [their]  appearance  to  be  entered  with 
the  clerk  of  said  court  on  or  before  the  expiration  of  forty- 
two  days  from  the  date  hereof,  then  and  there  in  said  court 

to  answer  the  foregoing  bill  of  complaint   [petition]   of  

of  in  the  county  of  ,  and  stand  to  and  abide  such 

order,  direction  and  decree  therein  as  to  the  court  shall  seem 
meet. 

PAIL  NOT,  but  service  and  return  make  within  twenty- 
one  days  from  the  date  hereof. 

Dated  at ,  in  the  county  of ,  this day  of , 

A.  D.,  19  — . 

Before  me,  {Signature)     Clerk, 

recognized  to  [each  of]  the  said  defendant  [s] ,  in  the 


sum  of  [fifty]  dollars,  as  surety  for  the  costs  of  prosecution,  a.i 
the  law  directs. 

Before  me,  {Signatwre)  Clerk. 

iChap.  m.  »Acts  1908,  No.  55,  sec.  1.  Form 

2Chap.  IX.  No.    813,    State   blanks.    Chap. 

IX  5   176. 
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§  586.    Bill  in  Chancery;*  20th  century  form. 

State  of  Vermont,} 
County,  ss.    | 

{Or,  title  as  in  §  75  (2).) 

To  the  court  of  chancery  in  said  county: 

of {insert  names  and  residences  of  all  the  com- 

pladnants,)  bring [s]  this  [his]  bill  against  {insert  names 

and  residences  of  all  defendants)  and  thereupon  complains 
and  says: 

That {Insert  the  stating  part  of  the  bill,  which  should 

contain  a  clear  and  concise  statement  of  the  complainant's  case, 
avoiding  prolixity  and  repetition.) 

{If  the  complainant  desires  discovery  as  to  the  matters 
alleged,  the  best  way  is  to  insert  specific  interrogatories,  which 
will  call  for  categorical,  or  direct,  answers.) 

{Prayer.) 

"Wherefore  the   [complainant]   prays  the  court: 

That  the  said  defendant  [s]  [and  each  of  them]  do  answer 
fully  the  foregoing  allegations  of  this  bill  [of  complaint]  [but 
not  under  oath;'  since  the  oath  thereto  is  hereby  expressly 
waived.] 

That  the  court  will  order  and  decree {state  concisely 

but  specifically  the  relief  desired,  or  demanded,  against  whont 
and  how.) 

That  the     said     defendants,    ,    may    be    perpetually 

restrained  from  — —  [or  enjoined"  and  commanded  to]  

{state  concisely  but  specifically  the  acts  or  things  which  the 
complainants  desire  that  the  court  should  command  the  defend- 
ants to  do,  or  not  to  do,  in  furtherance  of  the  relief  demanded.) 

That  the  [complainant]  may  have  a  writ  of  temporary  in- 
junction, pending  this  proceeding,  to  restrain  the  said  defend- 
ants    {state  whom)  from  {state  what)  as  aforesaid, 

until  further  order  of  the  court. 

That  the  [complainant]  may  have  a  writ  of  subpoena  against 
[each  and  all  of]  the  said  defendants,  in  legal  form,  to  notifj' 
[them]  of  the  pendency  of  this  suit. 


iChancerv  rule  3  of  Sept.  1,  1909.  sSee  Chap.  IX,  J  181,  note  80. 

See  Chap.  IX,  ^  168;  169;  172.  «See   Chap.   IX.   $   178. 
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§  588 


And  that  the  [complainant]  may  have  such  other  and 
further  relief  in  the  premises  as  the  nature  of  [his]  case  may 
require  and  as  to  the  court  may  seem  meet. 

(Signature.)  or 
—— [by  his  solicitor]       (Signature.) 
[Countersigned] 

(Signature.)     Solicitor.'^ 

(Verification  as  in  §  588.) 
(Subpoena  as  in  §  585.) 

§  587.    Affidavit  in  verification  of  an  equity  pleading.^ 

(Begin  as  in  §  78  I.) 

That  I  am  [one  of]  the  [complainant]  [petitioner]  [defend- 
ant] in  the  above  entitled  cause;  that  I  have  [heard]  read  the 
foregoing  [bill  of  complaint]  [petition]  [answer]  and  know 
the  contents  thereof:  and  the  same  is  true  of  my  own  knowl- 
edge except  the  matters  stated  to  be  on  my  information  and 
belief,  and  that  as  to  those  matters,  I  believe  [it]  them  to  be 
true. 

(Signature  and  jurat  as  in  §  78.) 

§  588.    Jurat'  in  verification  of  an  equity  pleading.^ 


(Begin  as  in  §  74.) 

At  in  said  county,  on  this 


ally  appeared 


day  of 


-,  person- 
-,  the  [complainant]  [petitioner]  [defendant]' 
in  the  above  entitled  cause,  and  made  oath  that  [he]  has  [heard]' 
read  the  foregoing  [bill  of  complaint]  [answer]  and  knows 
the  contents  thereof;  and  that  the  same  is  true  of  [his]  own 
knowledge,  except  the  matters  stated  to  be  on  [his]  information 
and  belief  and  that  as  to  those  matters  [he]  believes  them  to 
be  true. 

Before  me, 

(Signature.)      (Magistrate.) 


'Chancery  rule  8. 

sChancery   rules    7;    23;    38;    50. 

oThe  form  in  $  588  is  more  in  ac- 
cord with  the  Vermont  chance- 
ry rules;  but  the  form  in 
$  587  more  closely  follows  the 
practice  in  other  States  whence 
this  phraseology  was  derived. 
It  makes  the  bill  of  complaint 


an  affidavit,  when  that  is  re- 
quired; and  also  affords  the 
assurance  of  the  party's  own 
signature  that  he  knows  the 
contents  of  the  documents  and 
has  made  oath  thereto,  while 
§  588  merely  contains  the  mag- 
istrate's  statement  to  that  ef- 
fect. 
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§  589.    Petition  to  the  Court  of  Chancery. 

(.Beading  as  in  §  74  or  §  75  (2).) 

To  the  court  of  chancery  in  said  county: 

The  petition  of {insert  names  and  residences  of  all  the 

petitioners,)  shows  that {set  forth  a  clear  and  concise  state- 
ment, without  undue  prolixity,  of  the  facts  on  which  the  peti- 
tioner relies  for  relief.) 

Wherefore,  the  petitioner  prays  that {State  concisely 

hut  specifically,  the  relief  demanded,  or  desired,  against  whom 
and  how.  If  any  special  process  is  desired,  state  what.  See 
§  586.) 

Dated  at ,  in  said  county,  this day  of ,  19  — . 

{Signature  as  in  §  586.) 
Countersigned : 

{Signature.)     Solicitor. 
{Verification  as  in  §  588.) 
{Subpoena  as  in  §  585,) 

§  590.    Petition  for  foreclosure. 

{Begin  as  in  §  589,  or  follow^"  P.  S.  Sec.  1296.) 

{Stating  part:) 

That  {Insert  names  and  residences  of  the  original 

mortgagors)   on  the  day  of  ,  duly  executed  to  

{the  original  mortgagee)    a   mortgage   deed   of  certain   land, 

situated  in  the  town    [city]   of  ,  in  the  county  of  , 

bounded  and  described  as  follows:  {Insert  the  description, 
usually  copying  from  the  mortgage.) 

Conditioned  for  the  payment  of ,  {Insert  a  description 

of  the  debt  or  claim  secured  by  the  mortgage.)  which  is  now 
justly  due  and  owing  and  has  not  been  paid  according  to  the 
effect  of  the  same. 

That  afterwards {State  such  further  proceedings  rela- 
tive to  the  mortgage  in  suit  as  may  be  material;  such  as  its 
assignment,  partial  release,  subsequent  mortgages,  decease  of 


i»P.    S.    1296,   having   been   com-  to  present  practice.    The  courts 

posed     before     certain     recent  'will   probably  apply  to  it   the 

enactments     which     materially  rule   of  Stewart  v.  Knight,  83 

changed   the   procedure  of   the  Vt.   301. 
court,   is   not    exactly   adapted 
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parties,  conveyances,  etc.,  of  the  premises,  and  other  facts,  if  any, 
tending  to  connect  every  person  named  as  a  defendamt  with  the 
mortgage  or  with  the  land  covered  by  it.) 

{Insert  here  the  motion  to  shorten  time,  if  any.)'^'^ 

[That  the  value  of  the  premises  upon  which  said  mortgage  16 
a  lien,  is  not  enough  to  secure  the  debt  aforesaid.]  or  [That  the 
mortgaged  premises  aforesaid  are  a  scant  security  for  the  debl! 
charged  thereon.] 

{Prayer)   Wherefore  the  petitioner  prays  that  the  equity 

of  redemption  of  the  said  defendants {naming  them^^  all.J 

in  the  premises  may  be  foreclosed  agreeably  to  the  provisions 
of  law,  [and  that  the  court  will  fix  a  short  and  early  day^^  for 
the  redemption^'  of  said  premises  from  the  lien  of  said  mort- 
gage.] 

{Date,  signature,  countersignature,  verification,  if  a/rty, 
and  subpoena,  as  in  §§  585,  589.) 


§  591.    Writ  of  injunction  issued  by  the  Clerk. ^ 

{Heading  as  im  §  74  or  75  (2). 

-  in  the  comity  of  - 


To 


of 


in  the  State  of 


GREETING : 

The  bond  required  by  the  foregoing  order^°  having  been 
filed  and  approved  by  the  clerk  of  said  court : 


"Chancery  rule  37  (6). 

12I11  a  foreclosure  petition  each 
defendant  should  be  connected 
either  with  the  debt  or  with 
the  property  involved  by  some 
suitable  allegation.  Admission 
of  interest  by  a  defendant  does 
not  cure  the  failure  to  allege 
it  in  the  petition.  Thomas  v. 
Warner,  15  Vt.  110;  Porter  v. 
Bank  of  Eutland,  19  Vt.  410; 
(426);  Nye  v.  Stewart,  83  Vt. 
521. 

I'Prior  to  chancery  rule  No.  37 
(6)  of  1909  it  was  not  necessa- 
ry to  include  in  a  petition  for 
foreclosure  any  prayer  for  short- 
ening the  time  of  redemption. 
Davenport  v.  Davenport,  80 
Vt.  400.  But  since  Sept.  1,  1909, 
a  motion  to  shorten  time  must 
be  made  a  part  of  the  petition 


for  foreclosure,  and  served  on 
the  defendant.  Such  motion 
must  also  be  supported  by  de- 
positions, or  testimony,  taken 
according  to  the  chancery  rules, 
for  use  at  the  hearing. 

^♦Injunctions  have  been  customa- 
rily issued  in  Vermont,  either  by 
the  clerk  upon  the  order  of  the 
chancellor,  or  by  the'  lattelr 
directly,  subject  to  the  approval 
of  a  bond  by  the  cl«rk;  though 
the  chancellor  might,  and  some- 
times does,  approve  the  bond 
himself.  The  form  shown  in 
§  592  has  been  followed,  in 
recent  years,  more  than  the 
other,  as  being  probably  less 
prolix  and   circuitous. 

isFor  form  of  order  see  §$611; 
612. 
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By  the  authority  of  the  State  of  Vermont,  you,  [and  each 
of  you],  your  agents,  [attorneys]  and  servants,  are  hereby 
strictly  restrained  [and  enjoined],  until  the  further  order 
of  the  court  in  the  premises,  from . 

{Follow  the  injunction  order  as  to  the  acts  commanded 
or  forbidden). 

To  any  sheriff  or  constable  in  the  State  to  serve  and  return. 

Witness  the  Hon.  ,  chancellor  of  said  court,  at  

in  the  county  of this day  of ,  19  — . 

(Signature.)     Clerk. 

§  592.    Injunction  issued  by  the  Chancellor." 

(Heading  as  m  §  74  or  75  (2).) 

To of in  the  county  of in  the  State  of . 


GREETING : 

By  the  authority  of  the  State  of  Vermont,  you  [and  each 
of  you],  your  agents  [attorneys]  and  servants,  are  hereby  strictly 
restrained  [and  enjoined],  until  the  further  order  of  the  court 

in  the  premises,  from (State  here  the  body  of  the  order, 

describing  the  acts  commanded  or  forbidden.) 

This  injunction  shall  not  become  operative  until  the  said 
[complainant]  [petitioner],  or  some  person  in  his  behalf,  shall 
file  with  clerk  of  the  court  of  chancery  for  said  county  of 

,  a  bond  to  the  said  defendant,  in  the  penal  sum  of 

[five]  hundred  dollars,  with  sufficient  surety  to  be  ap- 
proved by  said  clerk,  and  conditioned  according  to  the  rules  oi 
the  court  of  chancery. 

To  any  sheriff  or  constable  in  the  State  to  serve  and  return. 

Done  at in  the  county  of this day  of , 

19  — . 

(Signature.)  Chancellor. 

A  bond  in  the  penal  sum  of  hundred  dollars,  with 

of  as  surety,  was  filed  in  said  cause  and  approved 


by  me  this day  of ,  19 

( Signature. )     Clerk, 


•'Chancery  rules  38;  39;  40.  Chap. 
IX   ^    178. 
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§  593.    Writ  of  sequestration." 

{Heading  as  in  §  74  or  75  (2).) 

To  any  sheriff  or  constable  in  the  State :  greeting  : 

By  the  authority  of  the  State  of  Vermont,  and  pursuant  tO 


an  order^'  of  the  Hon. 

State,  filed  on  the  day  of 


one  of  the  chancellors  of  this 
19  — ,  you  are  hereby* 


commanded  to  sequester  and  attach  the  goods,  chattels  or  estate 

of  of  ,  to  the  value  of  dollars,     and  [him]   to 

notify  thereof  according  to  law,  as  in  case  of  an  attachment 
upon  mesne  process. 

And  you  are  further  commanded  to  hold  the  goods,  chattels 
and  estate  so  sequestered  until  further  order  of  the  court  in  the 
premises,  or  to  respond  to  the  final  decree  in  said  cause. 

Pail  not,  but  service  and  return  make  according  to  law. 

Dated  at ,  in  the  county  of, this day  of 

19  — . 

e.)     Clerk. 


§  594.    Bill^^  to  enforce  a  resulting  trust. ^ 


day  of 


this  complainant  bargained 


That,  on  the  - 

with  one  ,  for  the  purchase  of  the  fee  simple  estate  in  a 

certain  parcel  of  land,  with  the  appurtenances  thereunto  belong- 
ing, and  the    buildings    thereon    standing,    situated    in    , 

bounded  and  described  as  follows: {Describe.) 

That  the  terms  and  conditions  of  said  purchase  were  that 

said  land  should  be  paid  for  by  installments  as  follows: 

{State  how)  and  that,  when  the  sum  of dollars^"  had  been 

paid,  the  said  would  convey  said  premises  to  the  com- 
plainant by  a  suitable  warranty  deed,  and  would  accept  a  note 


I'P.  S.  Sec.  1348.  See  Chap.  IX 
$  177;  also  §  613,  I. 

"Insert   in   §  586. 

leBills  in  chancery  are  used  to 
enforce  so  great  a  variety  of 
rights  that  a  book  of  this  size 
might  easily  be  filled  with  pre- 
cedents of  actual  cases,  none 
of  which  would  perhaps  exactly 
coincide  with  any  suit  which  a 
person  miffht  wish  to  bring. 
One  such  bill,  which  is  all  that 
can  be  attempted  in  this  place, 


will  fairly  illustrate  the  nature 
of  such  a  pleading. 
20The  use  of  the  $  sign  with 
figures,  in  an  equity  pleading 
is  inartificial  and  should  be 
avoided.  If  however,  the  words 
are  written  out  in  full,  the 
sign  and  figures  may  be  re- 
jected as  surplusage,  and  the 
pleading,  if  demurred  to,  is  not 
objectionable  therefor.  Weed 
V.  Hunt,  76  Vt.  212. 
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secured  by  first  mortgage  upon  said  premises,  in  payment  for 
the  balance  then  due. 

That  for  the  better  carrying  out  of  said  agreement  for 

purchase,  the  said  executed  his  conditional  deed  of  said 

premises,  dated  the  day  of  ,  to  which  or  a  copy,  or 

the  record  thereof,  reference  is  hereby  made  for  a  more  exact 
description. 

That,  in  said  conditional  deed,  the  said  ,  who  then 

was  the  owner  of  said  premises  in  fee  simple,  instead  of  insert- 
ing the  name  of  this  complainant  as  the  grantee  therein,  in- 
serted the  name  of  the  defendant, ,  as  such  grantee,  at  the 

request  of  this  complainant,  with  the  full  knowledge  and  con- 
sent of  said  defendant,  and  upon  the  parol  agreement  and 
trust  that  said  defendant  should  hold  the  title  to  said  premises 
for  the  benefit  of  this  complainant,  and  that  upon  payment  of 

said  sum  of  dollars,  conveyance  should  be  made  to  this 

complainant  and  a  mortgage  taken  to  secure  the  balance  of 
said  purchase  money,  according  to  said  original  agreement. 

That  the  complainant  from  his  own  moneys  thereupon  paid 
to  the  said  the  said  sum  of dollars,  the  initial  pay- 
ment upon  said  purchase,  and  caused  said  deed  to  be  duly 
recorded;  thereupon  entered  into  possession  of  said  premises, 
and  has  ever  since  continued  exclusively  to  occupy  the  same. 

That  afterwards,  and  from  time  to  time,  the  complainant 

of  his  own  moneys  paid  to  the  said  the  several  sums  so 

becoming  due  under  the  said  contract  of  purchase;  until  thd 
said  sum  of  dollars  had  been  fully  paid  and  the  com- 
plainant had  become  entitled  to  a  warranty  deed  thereof  upon 
executing  a  mortgage  as  aforesaid.  That  no  part  of  said  sum, 
nor  any  sum  whatever  thereon,  was  paid  by  the  said  defendant. 

That,  thereupon,  the  complainant,  on  the day  of 

demanded  of,  the  defendant  a  conveyance  of  all  his  interest 
in  said  premises,  according  to  said  original  agreement,  and  ten- 
dered to  him  a  deed  thereof  in  due  form  for  his  execution,  and 
offered  to  pay  him  all  expenses  attending  such  transfer,  by  him 
incurred  or  to  be  incurred. 

But,  the  defendant,  instead  of  complying  with  the  com- 
plainant's said  reasonable  request,  refused  so  to  do,  and  on 

the day  of commenced  an  action  of  ejectment  in  thd 

county  court,  to  recover  the  seisin  and  possession  of  said 

premises  from  the  complainant;  which  action,  if  not  stayed  by 
an  injunction  from  this  court,  may  result  in  a  judgment  againsf 
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the  complainant  therein,  whereby  his  said  right  to  said  land 
will  be  lost  and  barred. 

{Continue  as  in  ^  586.) 

§  595.    Bill  of  Interpleader. 

(Title  and  commencement  as  in  §  586.) 
(Stating  part.) 

That  the  complainant  is  a  [corporation,^*  duly  organized 

(see  §  318  (5)  etc.)]  and  that  on  the — —day  of ;  (Set 

forth  with  sufficient  particularity  the  facts  which  show  th6 
complainant  indebted  to  some  one;  how,  for  how  much,  and 
when  payable.) 

That  on  the  day  of  the  complainant  received 

notice  from  one ,  that of claims  to  be  entitled  to 

the  said  sum  because  (Set  forth  with  like  particularity 

the  claim  made  by  the  first  claimant,  so  far  as  known  to  the 
complainant,  with  the  fact  of  its  assertion.) 

That  on  the  day  of  ,  the  complainant  received 

notice  from  one that of also  claims  to  be  entitled 

to  the  said  sum,  because  — ■ —  (Set  forth  with  like  particularity 
the  claim  of  the  second  claimant,  so  far  as  known  to  the  com- 
plainant. If  any  other  claims  are  made,  state  them  in  Uke 
manner.) 

And  the  complainant  avers  that  [he]  [it]  is  and  ever 
has  been  ready  and  willing  to  pay  the  sum  of  money  aforesaid 
unto  such  person  or  persons  as  may  be  lawfully  entitled  to~ 
receive  the  same  and  from  whom  [he]  [it]  can  receive  a  release 
or  discharge  in  full  satisfaction  of  the  indebtedness  aforesaid; 
and  the  [complainant]  hereby  offers  to  pay  said  fund  into 
court  at  such  time  and  manner  as  the  court  may  direct. 

That  the  [complainant]  is  not  in  collusion  with  any  of  the 
said  claimants  to.  said  fund,  but  has  exhibited  this  bill  of  [his] 
[its]  own  motion  and  free  will,  to  avoid  being  vexed  by  adverse 
claims  and  suits  concerning  the  matters  aforesaid  and  not  at 
the  request  of  any  of  said  defendants.^^ 

(Prayer.) 


2ilf  the  bill. is  not  brought  by  a  ^^See  Chap.  IX,  §  174.     The  affi- 

corpoTation   this   allegation   of  davit  of  non-collusion  is  often 

course  will  be  omitted.  a     separate    instrument,     filed 

with  the  bill  of  complaint. 
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Wherefore,  the  [complainant]  prays  that  each  of  the  defen- 
dants may  be  required  to  answer  this  bill,  [but  not  under  oath, 
since  the  oath  to  such  answers  is  hereby  expressly  waived :] 

That  the  complainant  may  be  allowed  [his]  [its]  reason- 
able costs,  charges  and  expenses  in  and  about  the  matters 
aforesaid : 

That  the  complainant  may  be  ordered  and  allowed  to  pay 
the  sum  aforesaid,  less  the  costs  and  charges  aforesaid,  to  the 
proper  oiHcer  of  this  court,  in  full  satisfaction  and  release  of 
all  liability  by  the  complainant  to  any  of  the  said  defendants, 
growing  out  of  the  facts  aforesaid : 

That  each  of  the  said  defendants  may  be  restrained  by  the 
process  of  this  court  from  bringing  or  prosecuting  any  action 
or  suit  at  law  or  in  equity,  for  the  recovery  of  any  part  of  said 
fund,  against  the  complainant: 

That  the  said  defendants  may  be  ordered  to  interplead  and 
contend,  in  such  order  and  manner  as  the  court  shall  direct, 
among  themselves  for  the  title  to  and  possession  of  said  fund 
in  court: 

And  that  the  complainant  may  have  such  other  and  further 
relief  {etc.  See  §  586.) 

And  the  complainant  prays  for  a  writ  of  subpoena  in  dud 
form  of  law,  and  also  for  a  writ  of  injunction  according  to 
the  prayer  of  this  bill  of  complaint. 

{Signatures  and  verification  as  in  §§  586  and  588.) 
{Writ  of  injunction  as  in  §§  591  or  592.) 
{Subpoena  as  in  §  585.) 

§  596.    Statement  of  facts  in  a  bill  of  interpleader.^' 

That  the  complainant  is  a  corporation  as  aforesaid;  that 

on  the  day  of  at  ,  it  duly  issued  its  policy 

of  insurance  on  the  life  of  one ,  numbered ,  and  dated 

the  day  and  year  last  aforesaid;  that  by  the  terms  of  said 
policy,  in  consideration  of  the  several  payments  therein  specified, 
the   complainant  contracted  and  undertook  to  pay  unto  one 

230ne  of  the  most  common  ooca-  perhaps  because  of  doubt  as  to 

sions  for  a  bill  of  interpleader  the  construction  of  the  policy, 

is    the     existence     of     adverse  perhaps  because  of  conflictinfr 

claims   to    the    sum    due    on    a  assignments.      This    form    will 

policy  of  insurance  upon  the  life  illustrate  a  simple  case  of  such 

of  some  person  now  deceased,  contention. 
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,  [wife  of  the  said  assured,]  the  sum  of dollars  accord- 
ing to  the  conditions  of  said  policy  upon  satisfactory  proof 

of  the  death  of  the  said ,  within days  after  receiving 

such  proof,  provided  said  policy  should  be  in  force  at  the 
date  of  such  decease. 

{Set  forth  such  other  facts  as  may  be  material  and  proper.)' 

That,  as  the  complainant  is  informed  and  believes,  the  said 

died  at  on  the  day  of  ;  that  on  the  

day  of  the  complainant  received  proofs  of  death  of  the 

said ,  is  satisfied  with  the  same,  and  makes  no  question  but 

that  the  said  sum  of dollars  will  be  justly  due  and  owing 

from  the  complainant  to  the  person  or  persons  lawfully  entitled 

thereto  on  the day  of at  the  expiration  of  the  time 

limited  in  said  policy  for  such  payment. 

That,  on  the  day  of  (set  forth  the  conflicting 

claims  of  the  defendants  and  other  matters,  as  in  §  S&S.) 

§  597.    Order  for  Interpleader. 

{Heading  as  in  §  75  (2).) 

This  cause  came  on  to  be  this  day  heard,  upon  the  complain- 
ant's bill  of  interpleader  filed  on  the  day  of  ,   [the 

answers  of  the  defendants and ]    [and  the  replication 

of  the  complainant  thereto]  ;  and  thereupon,  the  said  parties 
appearing  by  their  respective  solicitors,  [and  consenting  to  the 
making  of  this  order,]  upon  consideration  of  the  allegation^ 
contained  in  said  bill  of  complaint,  it  is  hereby  ordered  [and] 
adjudged    [and  decreed.]  : 

That  said  bill  of  interpleader  is  properly  filed,  and  that 
the  [complainant]  is  entitled  to  the  relief  prayed  for;  that  [he] 
[it]  do  recover  the  amount  of  [his]    [its]  reasonable  costs  and 

charges  in  this  suit,  taxed  and  allowed  at  dollars  and 

cents ;  that  the  [complainant]  do  pay  to ,  the  county 

elerk^*  of  said  county,  [ex-officio  clerk  of  this  court]  the  sum  of 

dollars,  less  the  costs  and  charges  aforesaid,  on  or  before! 

the  day  of  ;  and  that  upon  such  payment  the  com- 
plainant shall  be  disclaarged  and  released  from  all  and  every 

24The  recognizances,  or  bonds,  for  of     the     court     of     chancery 

the    faithful    discharge   of   his  tho    the    same   person    acts   in 

duties,  are  given  by  the  county  both  capacities, 
clerk,    and    not    by    Ijhe    cleric 
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liability  to  any  of  the  said  defendants,  named  in  said  bill  of 

interpleader,  for  any  and  every  part  of  the  said  sum  of  

dollars,  so  paid  into  court,  by  reason  of  the  facts  in  said  bill 
alleged. 

That  each  of  the  said  defendants  be  perpetually  restrained 
and  enjoined  from  commencing  or  further  prosecuting  any 
action  or  suit  at  law  or  in  equity,  for  the  recovery  from  the 
said  complainant  of  any  part  of  said  fund,  otherwise  than  as 
directed  by  this  order. 

That  the  bond  given  by  the  complainant  upon  the  issuing 
of  the  preliminary  injunction  in  this  cause  be  discharged  and 
that  the  said  complainant  and  the  surety  are  hereby  released 
from  the  obligation  thereof,  upon  payment  being  made  as  afore- 
said. 

That  the  said  defendants  and  are  hereby  re- 
quired to  interplead  and  contest  the  matters  aforesaid  among 
themselves;  that  each  of  said  defendants  shall  set  forth  [his] 
grounds  of  claim  to  the  fund  aforesaid,  and  shall  file  [his] 
cross-bill,  or  such^^  other  pleading  as  [he]  may  be  advised  to 
file,  in  manner  following: 

The  said on^'  or  before  the day  of ;  the  said 

on  or  before  the  day  of  - — -;  and  that  furthei? 

pleadings,  if  any,  shall  be  filed  according  to  the  general  rules 
of  this  court,  which  shall  also  govern  the  further  proceeding^ 
in  this  cause. 

[And  since  it  appears^'  to  the  court  that  on  the  day 

of the  complainant  paid  to  the  said  county  clerk  the  sum  of 

,  being  the  amount  in  controversy  in  this  cause  less  th6 

complainant's  costs  and  charges: 

It  is  thereupon  [further]  ordered  by  the  court  that  the 
sum  of  money  so  paid  by  the  complainant  to  the  county  clerk,  be 

deposited  by  him  in  the Savings  Bank  [Trust  Co.],'  or  in 

such  other  banks  as  the  court  may  hereafter  direct,  said  sum 
to  remain  on  deposit,  subject  to  the  further  order  of  this  court 
until  it  shall  be  judicially  determined  to  whom,  or  to  what  par- 
ties, said  sum  of  money,  with  its  accumulations  may  belong.] 

(Conclusion  as  in  ^  77  (3).) 


25By  the  chancery  rules  of  Sept.  ^eChancery   rule   35    (2). 

1,    1909,    a    defendant's    asser-  a^This  very  naturally  may  be  in 

tlon    of    his    claim    to    such    a  a   separate  order,   issued   after 

fund     in     court    is    termed     a  the   payment. 


"cross-bill.' 
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§  598.    Order  of  publication,  in  Chancery.*' 

{Heading  as  m  §  75  (2).) 

The  above  entitled  suit  was  commenced  by  the  filing  of  a 
[bill  of  complaint]  petition  for  foreclosure  dated 19- 


alleging (state  the  substance,  as:)  [the  execution  of  a  mort- 
gage on  the  day  of ,  by  to  upon  lands  in 

the  town  of  ,  in  said  county,  to  wit: 

{Copy  description)    To  secure  $  with  interest  

annually.] 

Alleging  also:  {Insert  the  substance  of  the  petition  or  biU 
as  briefly  as  possible.) 

And  praying  [for  foreclosure   of   said  petitioner's 

mortgage  against  all  said  defendants  agreeably  to  law;]  {Insert 
the  substance  of  the  prayer.) 

Whereupon,  a  subpoena  was  issued,  in  due  form  of  law, 

dated  ,  19  ;  commanding  any  sheriff  or  constable  in 

the  State  to  notify  [each  of]  said  defendant  [s]  to  appear  before 
said  court,  and  cause  [their]  appearance  to  be  entered  with  the! 
clerk  of  said  court,  on  or  before  the  expiration  of  forty-two  days 
from  the  date  of  said  subpoena ;  then  and  there  in  said  court  t6 
answer  said  petition  [bill]  and  abide  the  order  of  the  court 
thereon ; 

And  it  appearing  that  the  said  ,    [one  of]   the  said 

defendant  [s] ,  resides  and  is  without  this  State,  so  that  said 
subpoena  cannot  be  served  upon  [him]  personally; 

It  is  therefore  ordered  that  he  [they]  [each  of 
them]    [said  non-resident  defendant]    be   required  to   appear 

before  said  court  of  chancery  at ,  in  said  county,  and  make 

answer  to  said  [bill  of  complaint]  petition  now  on  file  in  the! 
clerk's  ofiice  of  said  court;  and  also  to  cause  [his]  appearance 
therein  to  be  entered  with  the  clerk  of  said  court  all  on  or  beford 

the  day  of  ,  19 ,  being  the  return  day  [ficxed  by 

the  clerk  of  this  court;]  [of  said  subpoena;]  and  that  said 
[complainant]  petitioner  do  cause  this  order  to  be  published, 
once  a  week  for  three  weeks  successively,  in  the  ,  a  news- 
paper published  at ,  in  said  county,  the  last  of  which  pub- 


28 Acts    1910;    No.    77,    Chap.    IX, 
5  176. 
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lications  shall  be  at  least  twenty  days  previous  to  said  return 
day. 

Dated  at in  said  county,  the day  of ,  19 . 

{Signature,)     Clerk. 

,  Solicitor  for  petitioner,      [complainant.] 


§  599.    Order  in  Chancery  for  service  outside  the  State.^' 

{Heading  as  in  §  75  (2). 

The  above  entitled  suit  having  been  commenced  by  the 
filing  of  a  bill  of  complaint  [petition  for  foreclosure]    [on  thel 

day  of ,  19 ,]  the  issuing  of  a  subpoena  thereon 

dated ,  19  ,   [and  the  service  of  the  same  within  this 

State,  upon  the  defendant(s)  ,  as  appears  by  the  officer's 

return  upon  said  subpoena],  to  summon  the  said  defendant (s) 
therein  named  to  appear  before  said  Court  of  Chancery  in  and 

for  the  said  county  of ,  [at  the term  thereof,  19 ,J 

and  also  to  notify  [him]  them  to  cause  [his]  their  appearance  (s) 
therein  to  be  entered  with  the  clerk  of  said  court  on  or  before 

the  day  of  ,  being  forty  two  days  after  the  date  of 

said  subpoena. 

And  it  appearing  to  the  clerk  of  this  court  that  the  defend- 
ant [s]   ,  named  in  said  subpoena,  reside  [s]   and   [is]   are 

without  this  State,  to  wit ;  [at in  the  county  of ]  in  the 

State  of  ,  so  that  said  subpoena  cannot  be  served  upon 

[him]    [any  of]  them  personally: 

It  is  therefore  ordered,  pursuant  to  the  statute,  that  [each 
of]  said  defendant [s]  be  required  to  appear  [at  the  next  term 

of  said  court,  to  be  held  at -,  in  and  for  said  county,  on  the 

Tuesday  of  ,  19  ]  and  also  to  cause  [his]  their 

appearance  therein  to  be  entered  with  the  clerk  of  said  court, 

at  his  office  in  said on  or  before  the  said day  of , 

19  ,  then  and  there  to  make  answer  unto  the  said  [bill  of 

complaint]  [petition  for  foreclosure]  and  that  said  [complain- 
ants] [petitioner]  do  cause  to  be  delivered  to  [each  of]  said 
absent  and  non-resident  defendant  [s]  personally,  by  the  hand 
of  some  person  not  a  party  to  this  suit,  at  some  place  without 
this  State,  a  duly  certified  copy  of  said  [bill  of  complaint]  [peti- 
tion for  foreclosure]    [injunction  order  of   Chancellor  ] 


2»P.    S.    Sec.    1997-9,    Chap.    IX, 
§  176. 
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[writ  of  injunction]  subpoena  [and  officer's  return]  and  of  this 
order,  all  under  the  hand  of  the  clerk  of  this  court  and  the  seal 
thereof;  and  that  such  delivery  be  made  at  least  twenty  days 

previous  to  the  said day  of ,  19 . 

Dated  at in  said  county,  the day  of ,  19 . 


{Signature,)     Clerk. 
,  Solicitor  for  [petitioner]  complainant. 

§  600.    Affidavit  of  service.     Chancery.^" 

{Begin  as  in  §  78.) 

being  duly  sworn  says: 

I  reside  at in  the  town  [city]  of ,  in  the  county 

of ,  in  the  State  of ,  am  of  the  age  of  twenty  one  years 

and  upwards ;  and  by  occupation  am . 

At  No. Street,  in  the  town  [city]  of ,  in  the  county 

of ,  in  the  State  of ,  on  the day  of ,  19 , 

I  delivered  to  and  left  with ,  personally,  [he  then  being  the 

(president)  (clerk)  (treasurer)  (cashier)  {if  other  officer,  statd 

what)  of]  the  within  named  defendant ,  {name  him,  or  itj 

a  duly  certified  copy  of  the  annexed  order  for  notice  without 
the  State  of  Vermont,  together  with  a  like  certified  copy  of  the 
original  [petition  for  foreclosure]    [biU  of  complaint]    [writ  of 

injunction]  {insert  others,  if  any)   and  subpoena,  all  in 

the  cause  therein  entitled,  and  all  duly  certified  under  the  hand 

of  the  clerk  of  the  court  of  chancery  for  the  county  of  , 

in  the  State  of  Vermont,  and  the  seal  thereof;  and  the  person 
to  whom  I  so  delivered  the  said  papers  was  known  to  me  to  be 
[of  the  age  of  twenty-one  years'^  and  upwards,  and  to  be]  the! 
identical  person  mentioned  in  said  papers  as  defendant,  for  thd 
following  reasons:   {Insert  the  same.)  . 

{Signature.) 

{Conclusion  as  in  §  77  (8).) 

§  601.    Demurrer  to  bill  in  equity. 

{Heading  as  in  ^  75  {2).) 

The  demurrer  of ,  defendant,  to  the  bill  of  complaint 

of ,  complainant. 

sop.  8.  Sec.  1998. 

siSee  Chap.  VH,  J  97,  note  S9. 
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This  defendant  [by  protestation,^^  not  confessing  all  or 
any  of  the  matters  and  things  in  the  complainant's  bill  of  com- 
plaint contained,  to  be  true  in  such  manner  and  form  as  the 
same  is  therein  set  forth  and  alleged,]  demurs  to  said  bill,  and 
for  causes  of  demurrer  shows : 

That {Insert  the  special  grounds^^  of  the  demurrer). 

Wherefore  [and  for  divers  other  good  causes  of  demurrer 
appearing  in  the  said  bill,]  the  defendant  doth  demur  thereto, 
and  [humbly]  demands  the  judgment  of  this  court  whethe^ 
he  shall  be  compelled  to  make  any  further  or  other  answer  to  th^ 
said  bill,  and  prays  to  be  hence  dismissed  with  his  costs,  and 
charges  in  this  behalf,  [most  wrongfully  sustained.] 

{Signature.) 

§  602.  Affidavit^*  in  support  of  a  plea  or  demurrer  in 
equity.^" 

{Heading  as  in  §  74  or  75  (2)  or  78.) 

That  I  am  [one  of]  the  defendant  in  the  above  entitled 
cause ;  that  I  have  [heard]  read  the  foregoing  [demurrer]  [plea] 
to  the  [bill  of  complaint]  [petition]  therein,  and  know  the 
contents  thereof;  [that  said  plea  is  true  in  fact  and  is  not  in- 
terposed for  delay]  or  [and  that  said  demurrer  is  not  inter- 
posed for  delay]. 

{Signature  and  jurat  as  in  ^11  (8)  or  (9')  or  §  78.) 

§  603.  Counsel's  certificate  to  a  plea  or  demurrer 
in    equity.^" 

{Reading  cm  iw  §  74  or  75  (2).) 

I  of  ,  an  attorney  of  the  Supreme  Court,  do 

hereby  certify  that  I  am  of  counsel  for  the  defendant  in  the 
above  entitled  cause;  that  I  have  examined  the  foregoing  [de- 

32A  demurrer  to  a  "bill  in  equity  ^^See  §  604. 

admits  all  facts  material  to  the  34Chancery  rule  12. 

complainant's    case,    and    pre-  ^sWhen    a    plea    or    demurrer    is 

sumably  within  the  defendant 's  combined  with  an  answer  to  the 

and     not     the     complainant's  same    bill    of    complaint,    this 

personal  knowledge,  the  alleged  affidavit    is    usually    combined 

in  the  bill  to  be  upon  inform-  with    the    general    affidavit    of 

ation  and  belief.     Crompton  v.  verification.   §§  587:    588. 

Beedle,  83  Vt.  287.     See  Chap.  soChancery  rule  12. 


IX,    $    179. 
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murrer]  [plea]  as  well  as  the  bill  of  complaint  therein,  and 
that  in  my  opinion  said  [plea]  [demurrer]  is  well  founded  in 
law. 

{Conclusion  as  in  ^  77  {!) .) 

§  604.    Statement  of  causes  of  demurrer  in  equity." 

I.  Want  of  Equity. 

That  the  complainant  has  not  in  his  said  bill  stated  an^ 
case  which  will  entitle  him  in  a  court  of  equity  to  [any  discovery 
from  this  defendant]  or  [any  equitable  relief  in  the  premises]; 

(Set  forth  the  special  reasons  if  any  exist.) 

II.  Lack  of  privity  or  interest. 

That  the  complainant  has  not,  as  appears  by  [his]  said 
bill,  [made  out  any  title  to  the  relief  demanded]  or  [shown  any 
privity  by  contract  or  estate,  with  this  defendant,  sufficient  td 
support  [his]  claim  to  the  relief  demanded]. 

III.  Want  of  parties.^^ 

That  it  appears  from  and  by  said  bill  that  one who  is 

not  joined  as  a  party  thereto,  is  a  necessary  party  to  this  suit, 
because (State  why): 

IV.  Statute  of  Limitations.^^ 

That  it  appears  from  said  bill  that  the  alleged  claim  or  de- 
mand of  the  said  complainant  against  this  defendant  did  not 
accrue  to  him  within  six  years  next  preceding  the  bringing  of 
this  suit. 

V.  Multifariousness. 

That  it  appears  from  said  bill  that  the  same  is  brought 

against  this  defendant  and  one ,  who  is  named  therein,  a^ 

a  defendant,  for  certain  distinct  matters  and  causes  in  certain 

whereof,  as  appears  by  said  bill,  to  wit, (state  Iriefly  what) 

this  defendant  is  in  no  manner  interested  nor  concerned;  and 
that  said  bill  is  altogether  multifarious. 


3'For  insertion  in  ^  601.  cially   alleged   in   the   answer; 

380mitted   parties   may   be   cited  but  the  defence  of  the  statute 

in  by  means  of  an  amendment  of  limitations,   when  available 

to  the  bill.     See  Chancery  rule  may    be    raised    by    demurrer 

11.  when  the  facts  appear  on  the 

aoFacts    showing    laches,    or    un-  face    of    the    bill.      Wilder    v. 

reasonable  delay  as  a  bar  to  a  Wilder,  83  Vt.   133. 
bill  in  chancery,  must  be  spe- 
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VI.  That  in  said  bill  the  said  complainant  has  not  alleged 
any  such  facts  as  will  entitle  him  in  a  court  of  equity  to  the 
relief  demanded  in  said  bill. 

§  605.    Plea  to  a  bill  in  equity." 

(Heading  as  in  §  75  (2). 

The  plea  of defendant  to  the  bill  of  complaint  of 

complainant. 

This  defendant  [by  protestation,  not  confessing  or  ac- 
knowledging the  matters  and  things  in  and  by  said  bill  set  forth 
and  alleged  to  be  true,  in  such  maimer  and  form  as  the  same  are 
thereby  and  therein  set  forth  and  alleged,]  for  plea  to  [the 
whole  of  said  bill,]  or  [to  so  much  and  such  part  of  the  said  bill 

as  prays (specify  the  portion  pleaded  to)  or  [which  seeks 

a  discovery  from  this  defendant,  as  to  (specify  the  pari 

referred  to)  says: 

That  (Insert  the  special  facts  which  the  defendant 

relies  on  by  way  of  plea) . 

All  which  matters  and  things  this  defendant  avers  to  be 
true,  and  pleads  the  same  to  [said  portion  of]  the  said  com- 
plainant's bill,  and  prays  the  judgment  of  this  [honorable]' 
Court,  whether  he  should  be  compelled  to  make  any  other  or 
further  answer  to  the  said  bill,  and  prays  to  be  hence  dismissed 
with  his  costs  and  charges  in  this  behalf,  [most  wrongfully  sus- 
tained.] 

(Signature  as  in  §  601.) 

(Affidavit  and  certificate  of  counsel  as  in  §§  602  and  603.) 

§  606.    Answer  to  a  bill  or  petition  in  equity.*^ 

(Heading  as  in  ^  75  (2).) 

The   [joint  and  several]  answer  of  ,  defendant  [s]  to 

the  [bill  of  complaint]  [petition]  of [complainant]  [ora- 
tor]  [petitioner]  : 

This  defendant  [now*^  and  at  all  times  hereafter  saving 
and  reserving  unto  himself  all  benefit  and  advantage  of  exeep- 


"Chancery   rules    13    to    18;    31.  of   a  bill   of   complaint,   plead 

Chap.  IX,  $  180.  to  another  part,  disclaim  as  to 

i^See  Ohap.  IX.  $  181.  another,   and   answer  the  rest. 

*2This  paragraph  follows  an  old  In  such  an  answer  he  may  prop- 
standard  English  form  of  erly  use  this  paragraph  for  stat- 
doubtful  present  use.  The  de-  ing  exactly  what  part  of  the  bill 
fendant  may  demur  to  one  part  the  answer  is  meant  to  cover. 
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tion  whiph  can  or  may  be  had  or  taken  to  the  many  errors,  un- 
certainties and  the  other  imperfections  in  the  said  [petitioner's 
petition]  [complainant's  bill  of  complaint]  contained,  for 
answer  thereto  and  unto  so  much  or  such  parts  thereof  as  the 
defendant  is  advised  is  or  are  material  or  necessary  for  him  to 
make  answer  unto,*^  this  defendant]  answering  says : 

He  admits  that  {mention  the  allegations  which  thds 

defendant  admits). 

He  denies  that {state  what.) 

He  alleges  [avers]   [and  states]  that {Insert  the  new 

matter  claimed  by  the  defendant  in  avoidance  of  the  complain- 
ant's allegations.) 

All  which  [matters  and  things]  this  defendant  is  ready  to 
[aver,  maintain  and]  prove,  [as  this  Court  shall  direct,]  and 
prays  to  be  hence  dismissed  with  [the  charges  and]  costs  [in 
this  behalf  most  wrongfully  sustained.] 

{Signature.) 

{Countersignature  and  verification,  if  any,  as  in  §§  586  to 
588.) 

§  607.    Defendant's  demurrer  contained  in  his  answer.** 

This    defendant    further    answering    [denies    that 


{recite  the  allegations  of  the  hill,  if  any,  so  to  he  denied)   [but 

on  the  contrary  this  defendant]  says  that {state  his  claims  aS 

to  the  same  matter.) 

And  this  defendant  is  further  advised  and  believes  that 
the  question,  so  arising  on  said  bill  of  complaint  [as  denied  by 

this  answer]  whether  or  not {state  briefly  the  question  so 

raised)  is  one  exclusively  of  law;  [is  one  which  the  court  of 
chancery  has  no  jurisdiction  to  try,]  because {state  why). 

Wherefore  this  defendant  asks  leave  to  reserve  the  same 
objection  to  said  bill  of  complaint  and  that  he  may  have  the 
same  benefit  thereof,  as  if  he  had  [specially]  demurred*"  thereto. 


43The    ancient    formal    parts    of  rer   into   the   answer   has   long 

answers,   pleas    and   demurrers  been  a  favorite  way  of  saving 

in  equity,   may  be  omitted  in  prolixity  in  pleading.  The  rules 

Vermont    practice.      Chancery  do    not    expressly   require    any 

rule  21,  (1909).    See  Chap.  IX,  certificate  of  counsel,  nor  affi- 

H  168,   169.  davit,    but   it    is    the    common 

**Chaneery  rule  14.  practice  to  furnish  them.     See 

*5lncorporating  a  plea  or  demur-  also  Chap.  IX,  §  179,  note  69.. 
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§  608.     Cross  bill  contained  in  an  answer.^" 

By  way  of  cross  bill  exhibited  against  the  complainant  this 

defendant  says: 

That  {Insert  the  allegations  of  the  cross  hill.) 

Wherefore  this  defendant  prays  that  {Insert  the  text 

of  the  prayer.) 

§  609.    Beplication  to  answer.*' 

{Heading  as  in  §  75  (2).) 

The  [complainant]  [orator]  [petitioner]  in  the  above 
entitled  cause  joins  issue  on  the  [amended]  answer  of  the 
defendant [filed  on  the day  of ]. 

{Signature)  or 
[By    [his]   solicitor.      {Signature.)] 
Filed 19  — .     {Signature)     Clerk. 


§  610.    Motion  in  Ohancery.*^ 

{Heading  as  in  ^  75  (2).) 

Now   comes  ,    [complainant]    [petitioner]    [plaintiff] 

[defendant]  in  the  above  entitled  cause,  by [his]  solicitor; 

and  upon  — —  (7/  the  motion  is  based  on  any  affidavits,  plead- 
ings, etc.,  state  briefly  what.)m.OYes  the  court  that {state  the 

desired  action  of  he  court). 

[Dated  at etc.,] 

{Signature)  or 
[by  [his]  solicitor  {Sign^iture.)] 

§  611.    Chancellor's  Order. 
{Heading  as  in  §  75  (2).) 

Upon  [motion  of ,  solicitor  for  (one  of)  the  complainant 

(defendant)  in  the  above  entitled  cause;  and  upon]  considera- 
tion of {refer  to  the  pleadings,  affidavits,  etc.,  on  which,  if 


*eChancery  rule    26 ;    Chap.    IX,            *8The  same  form  is  equally  adapt- 

$  175.  ed  to  written  motions  in  other 

■iTChancery  rule    29,    Chap.    IX,                courts,  simply  by  changing  the 

5  182.  headings,  and  few  other  words. 
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any,  this  order  is  based)  or  [the  premises]  it  is  hereby  ordered ; 

That {state  the  body  of  the  order) . 

Done  at ,  in  the  county  of ,  this day  of , 

19—. 

(Signature.)     Chancellor. 
(On  the  hack.) 

Filed ,  19—.  {Signature.)  Clerk. 

§  612.    Special  contents  of  Chancellor's  Orders. 

{Begin  as  in  §  611.) 

I.  For  a  writ  of  sequestration.*^ 

That  [upon  filing  with  the  clerk  of  the  court  of  chancery 

for  said  county  of ,  a  bond  to  the  said  defendant, ,  in 

the  penal  sum  of dollars,  with  sufficient  surety  to  be  ap- 
proved by  said  clerk,  and  conditioned  to  pay  such  damages  and 
costs  as  may  be  awarded  to  said  defendant  against  said  com- 
plainant in  this  suit,]  a  writ  of  sequestration  do  issue  to  sequester 
and  attach  the  goods,  chattels  or  estate  of  the  said  defendant  to 
the  value  of dollars,  to  be  held  pursuant  to  law,  until  fur- 
ther order  of  the  court  in  the  premises,  or  to  respond  to  the  final 
decree  in  this  cause. 

II.  For  the  appointment  p/  a  receiver.^" 

That of be  appointed  receiver  of  the  property  of 

{state  of  what  property)  with  all  the  powers  and  subject 

to  aU  the  duties  of  a  temporary  receiver; 

He  shall  have -power  and  authority  to  continue  and  carry 

on  the  said  business  of ;  and  for  that  purpose,  subject  to  the 

control  and  advice  of  the  court,  he  may  employ  all  necessary 
agents,  servants  and  workmen ;  may  enter  into  all  necessary  and 
proper  contracts  incident  to  said  receivership;  and  shall  in  aU 
things  act  with  prudence  and  discretion  as  to  the  matters  afore- 
said. 

Before  entering  upon  any  of  his  said  duties,  the  said  receiv- 
er shall  execute  and  file  with  the  clerk  of  said  court  of  chancery 
for  said  county  of a  bond  in  legaP^  form  with  sufficient 


<»A  writ  of  sequestration  in  ehan-  a  bond,  or   other   security  for 

eery  resembles   an   attachment  damages   and   costs  is   also  in 

at  law.    It  does  not  issue  as  a  the  discretion  of  the  court.  P. 

matter  of  course,   but  only  in  S.  Sees.   1348,   1349. 

the    discretion    of    the    court,  5»P.  S.  Sees.  1388  to  1392. 

upon  sufficient  cause  shown  by  ^ip.  s.  Sees.  1390,  1895;  see  Chap. 

afSdavit.     The  requirement  of  XTV,  §  344. 
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surety  to  be  approved  by  said  clerk,  in  the  penal  sum  of 

dollars,  conditioned  for  the  faithful  discharge  of  his  duties  as 
such  receiver,  and  the  correct  accounting,  under  the  direction 
of  the  court,  for  all  property  and  moneys  which  shall  come  into 
his  hands  as  such  receiver. 

III.  For  the  appointment  of  a  Special  Master. 

That  ,  of  ,  be  appointed  Special  Master,  in  said 

cause,  to  try  and  determine  the  issues  of  fact  arising  therein, 
[according  to  the  principles  of  equity,  the  statutes  of  this  Stat^ 
and  the  rules  of  this  court].  His  report  shall  be  filed  on  or 
before  19 — . 

IV.  For  the  discontinuance  of  a  suit  in  chancery. 

That  the  above  entitled  suit  be  discontinued  without  costs 
to  either  party;  [that  the  injunction  bond  filed  therein  be  dis- 
charged and  that  the  principal  and  sureties  thereon  be  released 
from  all  further  liability.] 

V.  For  the  issuing  of  an  injunction  hy  the  clerk. 

That  upon  filing  with  the  clerk  of  this  court  at ,  of  a 

bond  to  the  said  defendant,  in  the  penal  sum  of (see  §  592) 

a  writ  of  injunction  shall  issue  to  restrain {see  §§  591  and 

592). 

§  613.    Special  Master's  Report^^ 

{Heading  and  title  as  in  §  75   (2).) 

To  the  Court  of  Chancery,  held  within  and  for  the  County 
of  : 


The  undersigned.  Special  Master,  appointed  in  the  above 
entitled  cause,  respectfully  reports: 

That  having  first  been  duly  sworn,  as  appears  by  the  rule 
herewith  returned,  I  gave  due  notice  to  the  parties,  or  to  theii? 
solicitors  of  record,  as  likewise  appears  by  said  rule,  and  having 
met  them  at  the  time  and  place  so  appointed,  the  said  [com- 
plainant]   [petitioner]  being  represented  by ,  and  the  said 

defendant by ,  their  respective  solicitors,  I  heard  the 


•iaThe    findings    of    a    chancellor  effect.     Morgan  v.  Morgan,  82 

stand   tlie  same  as  those  of  a  Vt.  243.    See  Chap.  IX,  J§  184, 

special  master  as  regards  their  185. 
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testimony  presented  by  them,  and  therefrom  find  and  report  the 
following  facts: 

{State  the  facts  as  found,  with  all  practicable  conciseness. J 
Respectfully  submitted, 

{Signature.)  Special  Master. 
{On  the  back.) 

Filed ,  19—. 

{Signature.)  Clerk. 

§  614.    Chancery  decree.^' 

{Heading  as  in  §  75  (2).) 

This  cause  came  on  to  be  [further]  heard  at  this  [term,] 
or  [time,]  and  was  [not]  argued  by  counsel.  {State  their  names 
and  appearances  if  desired.) 

And  thereupon,  on  consideration  thereof,  it  is  ordered,  ad- 
judged and  decreed  as  follows :  [namely :] 

That {Insert  the  text  of  the  decree.) 

Dated  at ,  in  the  county  of ,  the day  of 

19—. 

{Signature.)   Chancellor. 

I  certify'*  that  [this]  or  [the  foregoing]  decree  is  proper 
and  correct  in  form  and  language;  [and  that  the  following 
erasures  and  interlineations :  {specify  them)  were  made  therein 
before  signing.] 

{Signature.)  Solicitor. 

§  615.    Illustrative  forms  of  decrees." 

{Begin  as  in  §  614.) 
I.     Bill  dismissed  with  costs. 

That  the  complainant's  said  bill  of  complaint  be  dismissed 
with  costs  to  the  defendant,  taxed  and  allowed  at  dollars 


saChancery   rules    33;    33.    Chap.  seThe  variety  of  forms  of  decrees 

IX,  §  186.  is   even   greater   than   that   of 

K^This    form    of    certificate    has  bills,  so  that  a  few  illustrations 

been  preferred  by  some  eminent  are  all  the  space  here  will  per- 

counsel   as   following  chancery  mit.  For  some  of  greater  length 

rule   33   more   accurately   than  see   $5  616  to   618. 
that  shown  in  $  616;  but  it  is  in 
far   less    common    use    by   the 
profession  generally. 
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and cents,  for  which  the  said  defendant  may  have  execu- 
tion [on  and  after  the day  of ]. 

II.  Permanent  injunction. 

That  the  said  defendant,  his  agents,  servants  and  workmen, 
are  hereby  perpetually  restrained  from  interfering  in  any  way 

with {for  instance)  [the  sewer,  drain,  cesspool  and  conduit 

of  the  complainant,  in  said  bill  of  complaint  described,  or  with 
(his)  lawful  acts  in  repairing,  renewing  and  cleaning  out  the 
same  under  and  upon  the  land  of  the  defendant,  at  all  proper 
and  reasonable  times.] 

III.  Report  accepted  and  funds  distributed. 

That  the  report  of  the  said  special  master  be  accepted  and 
approved;  [that  the  final  account  of  the  said  receiver  (trustee) 
be  accepted  and  confirmed;]  that  the  complainant  recover  [his] 

costs  of  suit,  taxed  and  allowed  at dollars  and cents; 

that  the  same  be  paid  to  him  out  of  the  funds  in  the  hands  of 
said  receiver;  [trustee;]  that  the  balance  of  said  funds  be  paid 

by  said  receiver  [trustee]  as  follows : {state  how) ;  and  that 

upon  such  payment  [or  deposit]  the  said  [receiver]  and  the 
surety  upon  his  bond,  shall  be  fully  discharged  and  released 
from  all  further  liability  and  accountability  in  the  premises. 

IV.  Conveyance  of  land  ordered. 

That  the  deed  of to ,  in  the  said  bill  of  complaint 

described,  dated  the  day  of  ,  and  recorded  in  

town  clerk's  ofB.ce,  in  Vol.  page ,  was  and  is  fraudu- 
lent, null  and  void  as  against  the  said  complainant. 

That  the  said  defendant, ,  within days  after  notice 

to  [him]  of  the  filing  of  this  decree,  shall  execute  to  the  com- 
plainant a  good  and  sufficient  warranty  deed  of  the  aforesaid 
premises,  free  and  clear  of  all  incumbrances,  and  shall  deliver 
such  deed  to  the  complainant  [upon  tender  or  receipt  of  the 
sum  of dollars,  to  be  by  said  complainant  paid  therefor] . 

That  if  said  defendant  shall  not  comply^"  with  the  foregoing 
order  within  the  said  time  so  appointed,  then  a  duly  certified 
copy  of  this  decree,  recorded  in  the  town  clerk's  office  of  said 

town  of ,  shall  have  the  same  effect  as  if  such  warranty  deed 

had  been  duly  executed  and  recorded  as  hereinbefore  required, 
to  transfer  and  convey  title  to  the  following  described  parcel 
of  land  in  said  town: {Insert  description  as  in  a  deed.) 


»8P.  S.  Sec.  1306. 
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That  said  complainant  do  recover  of  said  defendant  his 

costs  of  this  suit,  taxed  and  allowed  at  dollars  and  

cents,  for  which  he  may  have  execution. 

V.  Accounting.^'' 

That  the  complainant  recover  of  the  defendant  the  sum  of 

dollars  and cents,  being  the  balance  [found  due  by  the 

said  report  of  the  special  master.]  upon  a  settlement  of  the 
accounts  between  said  parties,  arising  from  the  matters  in  said 
bill  of  complaint  alleged,  together  with  his  costs  of  this  suit, 
taxed,  etc. 

VI.  Final  decree  in  interpleader. 

That  the  funds  in  court,  which  were  paid  to  the  county  clerk 

of  said  county,  on  the day  of ,  by  the  said  complainant, 

,  amount  on  the day  of to  the  sum  of doUar^ 

and  cents;  of  which  sum  the  defendant,  ,  is  entitled 

to  dollars  and  cents;  while  the  defendant,  ,  iS 

entitled  to  the  residue  of dollars  and cents. 

That  the  defendant,  ,  do  recover  from  the  defendant, 

— — ,   [his]   costs  of  this  suit,  taxed  at  dollars  and  

cents,  [which  sum  shall  be  deducted  from  the  share  of  said 
defendant ]  or  [for  which  he  may  have  execution.] 

That  the  said  county  clerk  do  pay  to  the  said  defendants 
the  respective  sums  aforesaid,  with  any  further  increase  by  way 
of  interest  while  said  fund  may  remain  in  his  hands ;  upon  which 
payments  he  shall  be  fully  discharged  and  released  from  all 
further  liability  and  accountability  in  the  premises. 

§  616.    Decree  of  foreclosure.'^ 

(Heading  as  in  §  75  (2).) 

At  a  court  of  chancery  held  at  ,  within  and  for  the 

said  county  of ,  on  the day  of 19 — ,  a  petition 

was  gresented  by (insert  all  the  names)  against,  (insert  all 

the  names)  setting  forth  that (insert  the  substance  of  the 

petition,  including  the  prayer),  as  by  such  petition  on  file  ap- 
pears : 

And  the  said  petitionee  [s]  after  having  been  duly  sum- 
moned to  answer  the  same,  not  appearing  nor  making  any 
answer  thereto;  and  it  furthermore  being  made  manifest  that 


o^For  acceptance  of  a  report  see  osP.    S.   See.    1396-7.     Chap.    IX, 

§  615,  in.  §  173. 
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the  facts  stated  in  such  petition  are  true/'  and  that  there  ig 

now  due  to  the  petitioner  the  sum  of  dollars  and  

cents^"  on  such  mortgage,  and  that  the  costs  of  this  suit  amount 
to dollars  and cents,  making  in  the  whole  the  sum  of 


dollars  and 


cents ; 


It  is  thereupon  ordered  and  decreed  by  this  court,  that, 

unless  the  said  {insert  names)   pay  to  the  clerk  of  thi^ 

court  for  the  benefit  of  the  petitioner  [s],  such  last  mentioned 

sum  of dollars  and cents,  on""  or  before  the day 

of 19 — ,*"  with  interest  thereon  from  the  date  of  this  decree 

to  the  time  of  such  payment,  they  [he]  the  said ,  and  aU 

persons  claiming  under  [him,]  [them  or  either  of  them]  shall  be 
foreclosed  and  forever  barred  from  aU  equity  of  redemption  in 
the  premises. 

Dated  at in  the  county  of ,  the day  of , 

19—. 

(Signature.)  Chancellor. 

I  certify  that  [this]  or  [the  foregoing]  decree  corresponds 
with  the  [petition]  [pleadings]  orders  and  rules  of  court  in  this 
cause,  [and  that  the  following  erasures  and  interlineations  (spe- 
cify them)  were  made  therein  before  signing]. 


Piled 


19- 


( Signature. )  Solicitor. 
(Signature.)  Clerk. 


§  617.    Decree  for  administrator  against  a  fraudulent 
grantee."^ 

(Begin  as  in  §  614.) 

That  the  deed  of 
described,  dated  the  — 


-to  — 
day  of 


in  said  bill  of  complaint 
— ,  and  recorded  in  


"All  facts,  stated  in  any  petition 
or  other  writing  must  be  true; 
else  they  would  not  be 
"facts." 

*oThese  words,  the  most  vital  in 
the  entire  document,  have  been 
left  out,  thru  some  curiosity  of 
legislation  in  every  revision  of 
the  statutes,  including  the  or- 
iginal enactment  of  this  form. 
See  Acts  1853,  No.  13.  In  that 
respect  the  makers  of  blanks 
seem  to  have  been  wiser  than 


the  makers  of  laws;  since  the 
printed  blanks  have  usually 
contained  these  omitted  words; 
and  those  lawyers,  only,  who 
by  their  typists  or  otherwise, 
have  bliriftly  copied  that  form 
from  the  statutes,  have  found 
that  their  foreclosure  decrees 
did  not  foreclose,  because  they 
failed  to  limit  any  time  for  the 
redemption  of  the  premises. 
8iP.  S.  Sees.  3861-6. 
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town  clerk's  oiBce,  in  Vol.  page  ,  was  made  by  the 

said in  his  lifetime,  with  intent  to  defraud  his  creditors. 

That  there  is  a  deficiency  of  assets,  in  the  hands  of  said 

,  as  administrator  of  said  deceased,  to  the  extent  of  

dollars  and  cents,  for  paying  the  debts  and  expenses  of 

such  administration;  and  that  the  said  deed  of  conveyance  to 

said  was  therefore  fraudulent,  null  and  void  as  to  such 

creditors  and  said  administrator,  to  the  extent  of  such  deficiency. 

That  unless  the  said  defendant, ,  on  or  before  the 

day  of ,  shall  pay  to  the  said  administrator, ,  the  said 

sum  of dollars  and cents,  with  interest  thereon  from  the 

day  of until  the  time  of  such  payment,  then  the  said 

,  as  such  administrator,  under  the  authority  of  the  probata 

court,  may  sell  for  the  benefit  of  such  creditors,  so  much*"  ol 
the  said  lands,  thus  fraudulently  conveyed,  as  will  make  up  the 
said  deficiency  of  the  assets  of  said  estate,  with  all  expenses 
thereon  accruing  until  the  time  of  the  confirmation  of  such  sale ; 

That  the  said  defendant, ,  within days  after  notice 

to  him  of  the  filing  of  this  decree,  shall  execute  to  the  said , 

as  such  administrator,  a  good  and  sufficient  warranty  deed  (etc. 
See  §  615,  IV). 

That  said  complainant,  do  recover  of  said  defendant, 

,  his  costs  of  this  suit,  taxed  [and  allowed]  at dollars 

and cents,  for  which  he  may  have  execution. 


§  618.  Decree  of  foreclosure  and  sale  of  land  conveyed 
in  fraud  of  creditors.'^ 

(Begin  as  in  §  614.) 

And  it  is  further  ordered  and  decreed  by  said  court  that 
unless  the  said  defendants,  or  some  of  them,  shall  pay  to  the 
clerk  of  this  court  for  the  benefit  of  the  complainant  on  of 

before  the day  of ,  the  aforesaid  sum  of dollar^ 

and  cents,  with  interest  thereon  from  the  date  of  this 

decree  until  the  time  of  such  payment,  the  conveyances  men- 


82A  suit  in  equity,  whereby  a  propriate  proceeding  under  P.  S. 
part  of  the  land,  sufficient  to  Sec.  2863.  Spaulding  v.  War- 
pay  the  debts,  may  be  sequest-  ner,  59  Vt.  646;  Lindsey  v. 
ered  and  sold,  while  the  title  Austin,  60  Vt.  627;  Pease  v. 
to  the  remainder,  not  needed  Shirlock,  63  Vt.  622. 
to  pay  the  debts,  may  remain  ssp.  g.  Sees.  2204-6;  Acts  1910, 
undisturbed  in  the  hands  of  the  No.  88. 
defendant,  is  ordinarily  the  ap- 
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tioned  in  said  bill  of  complaint  and  each  of  them,  shall,  as  to 
the  complainant's  said  claim,  become  and  in  such  event,  are 
hereby  declared  to  be,  fraudulent  and  void,  and  the  title  to  the 
lands  thereby  purporting  to  be  conveyed  become  vested  in  the 

said  defendant, ,  in  the  same  manner  and  to  the  same  extent 

as  if  said  fraudulent  conveyances  had  not  been  made. 

And  it  is  further  ordered  that  ,  of  ,  is  hereby 

appointed  Special  Master  in  said  cause,  and  is  hereby  directed 
to  sell  and  convey  all  the  right,  title  and  interest  of  the  said 

in  such  lands,  or  so  much  thereof  as  may  be  reasonably 

necessary  to  satisfy  this  decree,  including  the  expenses  of  sale; 
such  sale  to  be  made  at  public  auction,  to  the  highest  bidder,  at 

some  public  place  in  the  town  of ,  notice  of  the  time,  place 

and  purpose  thereof  to  be  given  by {state  the  method  of 

giving  notice;  for  example)    [by  posting  notices  thereof  in  twd 

or  more  public  places  in  said  town  of ,  and  delivery  of  a 

copy  of  such  notice  to  said  defendant,  — — ,  at  least  [ten] '  days 
prior  to  such  sale;]  and  such  sale  being  made,  after  deducting 
from  the  proceeds  thereof,  the  expense  of  advertisement  and 

sale,  to  pay  and  satisfy  to  the  complainant  the  said  sum  of 

dollars  and  cents,  with  interest  thereon  from  the  date  of 

this  decree  to  the  time  of  such  payment,  and  forthwith  make 
report  of  his  doings  under  this  order  to  said  court. 

{Conclude  as  in  ^  614.) 


§  619.    Motion  for  appeal.'* 

{Begin  as  in  §  610.) 

That  [he]  may  have  an  appeaP°  to  the  Supreme  Court  from 
the  order  and  decree  of  the  court  of  chancery  in  said  cause,'" 
filed  on  the day  of ,  19 — . 


{Conclusion  as  in  §  610.) 


«4P.  S.  Sec.  1307.  Chap.  IX, 
§   186,  notes   98,   99. 

«5If  the  appeal  requires  a  special 
allowance  by  the  chancellor, 
that  is  usually  appended  to  the 
motion,  and  aigned;  or  it  may 
be  in  the  form  of  a  separate 
order,  as  in  ^  611. 

«8An  appeal  to  the  Supreme  Court 
lies  from  the  court  of  chancery 
only  when  the  case  is  finished 
in  that  court,  of  which  the 
proper  evidence  is  a  final  de- 


cree, or  usually  a  decretal  order, 
signed  by  the  chancellor  and 
filed  with  the  clerk.  Chap.  IX 
J  186;  Brown  v.  Mead,  16  Vt. 
148;  Nelson  v.  Brown,  59  Vt. 
600;  Taft  V.  Mossey,  77  Vt.  165; 
Abbott  V.  Sanders,  83  Vt.  165. 
Hill  V.  Lamb,  28  Vt.  85; 
Wilcox  V.  Wilcox,  63  Vt.  137; 
Lamoille  Co.  v.  Buck,  69  Vt. 
369;  Sheldon  v.  demons,  72  Vt. 
185;  Wright  v.  Creamery  Pack- 
age Co.,  77  Vt.  17. 
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CHAPTER  XX 
TOWN  GOVEENMBNTS. 


§  620.    Sessions  proceedings. 

While  in  one  aspect  this  book  aims  primarily  to  discuss 
the  principles  of  common  law  and  equity  procedure,  yet  it  can- 
not be  a  Manual  of  Vermont  Court  Procedure  as  a  whole  with- 
out considerable  reference  to  other  matters,  constantly  arising 
in  court,  which  are  not  governed  wholly  by  the  rules  either 
of  common  law  or  equity.^ 

Among  these  are  probate  matters,  divorce  proceedings, 
and  a  class  of  miscellaneous  controversies  usually  known  as 
"Sessions^  proceedings".  All  these  are  based  upon  the  pro- 
visions of  the  statutes,  and  derive  little  of  their  procedure 
from  any  other  source.  They  are  discussed  in  this  book  in 
several  of  the  following  chapters,  as  connected  with  certain 
matters  in  and  out  of  court,  which  supply  the  foundation  for 
these  proceedings  when  they  come  into  court. 

§  621.    Municipal  corporations  in  Vermont.^ 

In  this  State,  as  among  our  neighbors,  the  political  frame- 
work provides  for  sub-divisions  of  the  State  smaller  than 
counties  and  probate  districts.  The  two  latter  named  divisions 
exist  mainly  for  convenience  in  holding  courts,  so  that  people 
need  not  travel  too  far  when  they  have  business  before  those 
tribunals.  A  different  sort  of  public  need  suggests  the  division 
of  the  counties  into  towns.    The  construction  and  repair  of  the 


iChap.  n.  §  4.  substantial  justice.     Collins  v. 

2ln  sessions  proceedings  the  strict  Farley,   80  Vt.   144   (147). 

rules   of   common  law  for  the  'P.   S.   Sees.   3416   to   3662,  Acts 

construction    of   pleadings    are  1908   No.    83.    Acts    1910   Nos. 

not  applied,  but  they  are  con-  109;  110. 

strued  liberally  with  a  view  to 
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common  ways  of  travel,  the  support  of  the  poor  and  needy, 
which  in  England  for  ages  have  been  the  duties  of  the  parish, 
in  this  State  and  elsewhere  have  become  the  functions  of  the 
town.  By  ancient  English  law,  with  which  the  early  colonists 
were  familiar,  all  the  resident  tax-payers  met  as  a  vestry,  and 
voted  upon  such  questions  as  related  to  these  common  parish 
burdens.*  Experience  in  Vermont  and  elsewhere  has  enlarged 
somewhat  the  extent  of  the  matters  so  left  to  local  control, 
but  has  not  changed  the  essential  English  notion. 

Historically  the  Vermont  town  is  the  original  political 
unit;  the  State  being  a  combination  of  the  towns  for  mutual 
protection^  and  better  government;  while  the  counties  are  ag- 
gregations of  towns,  for  the  purpose  already  stated,  with 
limits  varying  from  time  to  time,  as  public  convenience  has 
suggested.  A  large  number  of  the  towns  date  back  to  the 
original  New  Hampshire  provincial  charters ;  others  have  been 
created  by  the  legislature,  some  out  of  land  not  granted  during 
the  provincial  period,  and  some  by  adding  to,  taking  from,  or 
combining  towns  already  existing.  The  powers,  duties  and 
functions  of  all  towns  are  the  same,  whatever  their  origin,^ 
and  their  boundaries  are  within  the  supreme  control  of  the 
General  Assembly. 

A  town  is  not  only  a  geographical  sub-division  of  the 
State,  consisting  of  square  miles  and  acres,  with  forest  and 
river,  hill  and  meadow;  but  it  is  also  a  municipal  corporation, 
in  which  the  tax-paying  inhabitants  are  its  voting  members, 
and  the  taxable  property,  including  the  same  acres,  forests 
and  meadows,  is  the  source  of  its  corporate  revenue. 

§  622.    Villages  and  fire  districts.'^ 

The  main  purposes  for  which  towns  exist  are  those  already 
stated,  but  there  is  no  necessary  limit  to  them,  save  the  princi- 
ples of  the  Constitution,  because  towns  are  created  to  perform 
such  governmental  functions  as  the  State,  for  convenience,  may 


^Encyclopaedia    of    the    laws    of  oBennington  v.  Park,  50  Vt.  178. 

England,  1898,  Vol.  IX,  p.  374.  ^P.   S.   Sees.   3577   to   3663.   Acts 

BSee  Chap.  V,  §  46.  IfllO,  No.  117. 
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devolve  upon  them,'  and  from  time  to  time  the  State,  through 
its  legislature,  has  added  to  and  taken  from  the  things  which 
the  towns  have  power  to  do. 

As  population  has  increased  in  certain  centers,  six  classes 
of  improvements  have  seemed  to  call  for  increased  taxing 
powers,  so  that  more  money  might  be  raised  within  those 
special  limits  than  the  inhabitants  of  the  more  sparsely  settled 
regions  would  permit.  These  improvements  are  the  better 
construction  and  repair  of  highways;  better  police  protection 
than  the  ordinary  town  constables  afforded;  the  protection  of 
property  from  fire;  streets  lighted  at  night;  and  a  supply  of 
running  water,  with  its  natural  incident,  a  method  of  carrying 
away  the  waste  water  through  public  sewers. 

While  in  many  instances  some  of  these  improvements 
have  been  obtained  by  means  of  private  corporations,  like 
turnpike  companies,  water  companies,  gas  companies,  and  the 
like,  the  tendency  has  been  to  make  most  of  them  a  matter  ofl 
public  control.  In  this  State  the  prevailing  method  has  been 
to  create  a  village  corporation  within  the  limits  of  one  or  more 
towns,  granting  to  the  inhabitants  within  the  village  limits  the 
franchise  to  be  a  corporation  distinct  from  the  town  within 
which  they  live,  but  in  no  way  interfering  with  the  ordinary 
functions  of  such  towns.  Many,  if  not  most,  of  the  villages 
in  this  State  have  been  created  by  special  legislative  acts. 
Many  such  acts  have  been  prepared  and  passed  only  to  be  re- 
jected by  the  people  at  the  polls.  Other  villages  have  been 
incorporated  under  the  general  law.'  The  essential  powers  of 
a  village  corporation  are  the  power  to  act  as  such  within 
certain  defined  limits;  the  power  to  hold  corporate  meetings, 
to  elect  officers,  to  vote,  levy  and  collect  taxes  for  the  special 
purposes  contemplated  in  the  village  organization ;  and  by  its 
officers  to  carry  out  those  purposes;  to  establish  and  enforce 
by-laws  or  ordinances  for  the  better  regulation  of  the  conduct 
of  people  dwelling  in  a  closely  populated  place.* 

«P.  S.  Sees.  3577  to  3605. 
»P.  S.  Sees.  3587  to  3591. 
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A  village,  therefore,  is  a  sort  of  town  within  a  town, 
existing  for  special  purposes.  The  respective  inhabitants  of 
each  meet  in  some  public  place  to  debate  and  vote  after  the 
time'honored  fashion.  If  elections  are  sometimes  by  ballot,*^* 
corporate  action  on  most  other  questions  must  be  by  aye  and 
nay  vote,  or  at  best  by  division  of  the  house.  Such  a  form 
of  government  is  practicable  only  in  places  of  moderate  size, 
where  the  average  citizen  is  not  too  busy  to  devote  a  few  days 
in  each  year  to  the  discharge  of  his  political  duties. 

For  the  convenience  of  people  who  live  in  less  populous 
places,  the  statutes^^  provide  for  the  organization  of  other 
corporations  called  Fire  Districts,  which  differ  from  villages 
mainly  in  that  their  corporate  power  is  limited  to  protecting 
the  property  within  such  districts  from  damage  by  fire. 


§  623.    Cities." 

When  a  town  or  village  has  grown  so  populous  that  its  inhab- 
itants cannot  easily  meet  and  delbate  in  a  single  room,  so  that 


i«State  V.  Harris,  53  Vt.  216. 

"P.  S.  Sees.  3647  to  3663. 

i2Towns,  cities,  villages  and  other 
munieipal  corporations  act  in 
two  distinct  legal  capacities, 
differing  as  to  the  liability  of 
such  a  corporation  for  the 
■wrong-doings,  of  its  agents  and 
servants.  This  dual  character 
is  firmly  fixed,  as  an  established 
principle  of  the  common  law, 
by  a  multitude  of  court  deci- 
sions in  substantially  every 
common  law  jurisdiction. 
(1.)  For  acts  done  by  munici- 
!pal  agents  in  the  performance 
of  what,  is  called  the  public  or 
governmental  capacity  of  the 
municipality,  neither  the  cor- 
poration itself  nor  any  agent 
not  personally  in  fault,  is  liable, 
except  by  reason  of  some  stat- 
ute, expressly  or  by  clear  im- 
plication creating  such  a  liabi- 
lity. In  such  capacity  the  mu- 
nicipality is  merely  an  agent 
of  the  State,   and  is  therefore 
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as  free  from  liability  as  if  the 
sovereign  State  were  itself 
doing  such  governmental  work, 
like  the  construction  and  repair 
|pf  public  highways,  or  the 
protection  of  property  from  fire. 
(2)  There  is,  however,  a  private 
capacity  in  which  a  municipal- 
ity may  be  acting,  when  some 
agent  or  servant  commits  an 
actionable  wrong  in  the.  dis- 
charge of  his  duty.  The  acts 
which  produce  this  capacity  are 
non-sovereign  in  their  nature, 
done  voluntarily  by  the  corpor- 
ation and  not  required  by  any 
general  law;  done  for  local  or 
private  advantage  or  for  pecu- 
niary profit;  such  as  the  con- 
struction and  repair  of  dams, 
storage  reservoirs,  water  supply, 
pipes,  sewers,  drains,  and  muni- 
cipal buildings  kept  in  part  for 
rental.  As  to  wrongful  acts- 
done  by  municipal  agents  and 
servants  in  such  a  private  cap- 
acity, the  corporation  is  liable 
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its  voting  population  is  practically  reduced  to  a  fraction  of 
the  people,  not  alw^ays  the  wisest,  the  inhabitants  often  tire 
of  a  two-fold  form  of  government,  which  acts  through  distinct 
sets  of  officers  chosen  by  different  sets  of  voters.  When  the 
demand  becomes  strong  enough  the  legislature  sometimes  in- 
corporates a  city.^^ 

A  city  is  simply  a  town  with  a  different  form  of  organ- 
ization^* created  for  the  same  general  purposes,  by  the  same 
supreme  authority,  but  with  somewhat  enlarged  powers.  It  has 
the  same  constitutional  right^^  of  choosing  one  representative 
at  each  biennial  election,  forever,  to  represent  it  in  the  General 
Assembly. 

The  special  powers  of,  a  city  depend  largely  uppn  its 
charter  which,  though  a  matter  of  careful  study  by  those 
most  interested  in  it,  yet  being  mainly  of  local  interest,  must 
be  briefly  treated  here.  The  constitution  gives  the  General 
Assembly  power  to  constitute  cities,  which  is  exercised  for  the 
benefit  of  the  public  at  large,  though  chiefly  of  those  who 
dwell  within  the  city  limits,  or  who  frequently  go  there.  The 
powers  of  a  city  include  those  of  a  town  and  a  village,  the 
difference  lying  more  in  method  than  in  kind.  Usually  one 
annual  election,  at  which  the  voters  choose  officers  by  ballot 
and  occasionally  express  their  views  on  special  questions  sub- 
mitted to  vote,  takes  the  place  of  the  ordinary  town  meeting, — 


as  tho  it  were  a  private  person. 
Among  the  numerous  decisions 
see:  Sargent  v.  Guilford,  66  N. 
H.   543;    Ehobidas  v.   Concord, 

70  N.  H.  90;  Hall  v.  Concord, 

71  N.  H.  367;  O'Brien  v.  Derry, 
73  N.  H.  303;  Wheeler  v.  Gilsum, 
73  N.  H.  439;  Lockwood  v. 
Dover,  73  N.  H.  213;  Gates  v. 
Milan,— N.  H.  State  v.  Bur- 
lington, 36  Vt.  531;  White  v. 
Marshfield,  48  Vt.  20;  Winn  v. 
Rutland,  53  Vt.  481;  Parker  v. 
Butland,  56  Vt.  334;  Welch  v. 
Rutland,  56  Vt.  328;  Noble  v. 
St.  Albans,  56  Vt.  533;  Palmer 
V.  (St.  Albans,  60  Vt.  437; 
Wilkins  v.  Rutland,  61  Vt.  336; 


Bates  V.  Rutland,  63  Vt.  178; 
Whipple  V.  Pair  Haven,  63  Vt. 
231;  Willett  v.  St.  Albans,  69 
Vt.  330;  Aitken  v.  Wells  River, 
■  70  Vt.  308;  Bragg  v.  Rutland, 
70  Vt.  606;  Stockwell  v.  Rut- 
land, 75  Vt.  76.  A  fuller  discus- 
sion of  the  powers  and  duties  of 
town  officers  in  Vermont,  may 
be  found  in  the  Vermont  Just- 
ice and  Public  Officer,  1905, 
§  735  to  §  856. 

isp.  S.  Sees.  33,  66,  166,  168,  182, 
607,  1674,  2164  to  3168,  3263, 
8567  to  3572,   3626  to  3646. 

"P.   S.   See.   23. 

isConst.  Chapter  2,  Sees.  7,  8,  9. 
Amend.  Art.  24. 
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at  which  all  the  taxpayers  in  the  town  are  wont  to  meet,  debate, 
and  vote  in  a  deliberate  assembly, — also  of  the  ordinary  village 
meeting  of  a  similar  nature.  A  city  usually  has  an  official 
executive  head — ^the  Mayor — with  such  powers  as  the  charter 
gives  him,  but  more  extensive,  generally,  than  those  of  the 
president  of  a  village  or  the  first  selectman  of  a  town.  The 
powers  of  the  various  town  officers,  selectmen,  clerk,  treas- 
urer, constables,  listers,  grand  jurors,  overseers  of  the  poor, 
and  others,  are  conferred  upon  city  officials  bearing  the  same 
or  similar  names,  who  are  elected  in  such  manner  as  the 
charter  may  prescribe,  some  directly  by  the  voters  and  some 
indirectly  by  choice  of  the  city  council,  or  such  other  legisla- 
tive body  as  may  be  vested  with  that  power. 

§  624.  Town  officers  in  general. — The  principal  officers 
of  towns  are  elected  at  the  annual  meeting  held  on  the  first 
Tuesday  in  March ;  though  some  are  appointed  by  officers  then 
elected.  The  manner  of  holding  such  meetings  is  regulated 
by  statute.^" 

The  principal  officers^'  are:  A  moderator  to  preside  and 
preserve  order  ;^'  a  town  clerk^"  to  keep  the  records  and  per- 
form the  various  other  duties  which  devolve  upon  him;  three 
selectmen,^"  to  exercise  general  supervision  of  the  town  affairs 
and  perform  all  duties  required  by  law,  not  committed  to  the 
care  of  any  other  officer;  a  town  treasurer^'^  to  keep,  care  for 
and  account  for  the  money  of  the  town;  an  overseer  of  the 
poor^^  to  provide  for  the  support  of  the  poor  persons  who  are 
chargeable  to  the  town;  a  first,  and  perhaps  a  second  con- 
stable;^^ a  collector  of  taxes;"  three  listers^^  to  appraise  the 

16P.  S.  Sees.  3416  to  3447;   Acts  tioned  in  the  city  charter.  See 

1908,  No.   83;   Acts   1910,   Nos.  P.  S.  Sec.  23. 

107  to  110.  2iP  S.  Sees.  3494  to  3503. 

"Acts  1910,  Nos.   107;   108;   109.  22P.   S.   Sees.   3490   to   8493.    See 

isP.  S.  Sees.  3446-7.  §  645 

19P.  S.  Sees.   3448   to  3466,  Acts  23See  P.  S.  Sec.  3426,  Acts  1910 

1910,  No.  109.  No.   107. 

2oP.    S.   Sees.    3467   to   3484.     In  '*F.  S.  Sees.  3504  to  3508.     The 

cities,   the  duties  of  selectmen  first    constable   collects,    unless 

are    usually    conferred    on    the  another  is  chosen. 

mayor   and   aldermen,   or   some  2'P.   S.   Sec.   577.   Acts   1910   No. 

specific  part  of  them,  as  men-  107. 
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taxable  property  of  the  taxpayers  of  the  town,  and  place  the 
same  in  the  grand  list ;  three  auditors''"  to  examine  and  adjust 
the  accounts  of  the  town  officers,  and  to  report  thereon ;  three 
trustees  of  public  funds^^  to  have  charge  and  management 
of  such  funds,  aside  from  the  U.  S.  deposit  money,^^  as  may 
be  held  by  the  town  in  trust ;  three  fence  viewers^"  to  examine 
and  decide,  when  so  authorized  by  law,  concerning  the  fences 
between  adjoining  proprietors  and  otherwise;  one  or  more 
grand  jurors;^"  a  tree  warden;'^  a  pound  keeper  for  each 
pound  in  town;^^  one  or  more  surveyors  of  wood  and  inspec- 
tors of  lumber  and  shingles;''  one  or  two  road  commission- 
ers ;'*  one  or  more  weighers  of  coal ;  a  town  agent  to  prosecute 
and  defend  suits  in  which  the  town  is  interested'^  and  three 
school  directors.'" 

The  annual  meeting  must  be  held  on  the  prescribed  day, 
but  it  may  be  adjourned;  and  special  meetings  may  be  called 
by  the  selectmen  when  they  deem  it  necessary,  which  they 
must  do  on  application  of  six  voters.''' 

If  not  elected  at  the  annual  meeting,  the  town  officers 
may  be  elected  at  any  subsequent  meeting  legally  warned 
and  holden.'* 


28P.    S.    Sec.    3509   to    3510 

27P.  S.  Sees.  3485  to  3488 

28The  XT.  S.  deposit  money  and 
other  State  school  funds  are 
managed  as  provided  by  stat- 
ute.    P.  S.  Sees.  1065  to  1071. 

29P.  S.  Sec.  4134  to  4149.  They 
are  appointed,  not  elected.  Acts 
1910,  No.  108. 

308ee  P.  S.  Sees.  2329  to  2331. 

siActs  1910,  No.  107. 

32P.  S.  Sees.  5561  to  5585;  6359. 
Acts  1910,  No.  108. 

33P.  S.  Sec.  3514. 

34P.  S.  Sees.  3958  to  3993;  They 
are  elected  by  ballot  unless  ap- 
pointed. Acts  1910  No.  107. 

35P.  S.   Sees.   327. 

36P.  S.  Sees.  987  to  996. 

37P.  S.  3430.  A  town  meeting,  once 
called  by  a  proper  warning,  may 
be  adjourned  and  then  act 
under  the  same  warning.  Schoff 


V.  Bloomfield,  8  Vt.  472;  Hickok 
V.  Shelburne,  41  Vt.  409  (416). 
38P.  S.  Sees.  3418,  3419.  A  warning 
for  a  town,  or  other  corporate 
meeting,  should  indicate  the 
subjects  for  consideration  at 
such  meeting  with  reasonable 
certainty,  and  in  such  manner 
that  no  person  interested  could 
be  misled  in  respect  to  what  is 
to  be  submitted  for  the  action 
of  the  meeting.  Moore  v.  Beattie 
33  Vt.  219;  Ovitt  v.  Chase,  37 
Vt.  196;  Alger  v.  Curry,  40  Vt. 
437  (444);  Weeks  v.  Batch- 
elder,  41  Vt.  317;  Hickok  v. 
Shelburne,  41  Vt.  409. 
Previous  to  1839,  this  rule  ap- 
plied only  to  special  town  meet- 
ings. Though  the  statutes  may 
expressly  require  certain  busi- 
ness to  be  transacted  at  an  an- 
nual meeting,  the  warning  must 
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§  625.  Election  of  town  officers. — A  town  meeting  is 
called,  warned  or  notified  by  a  written  notice,  signed  by  a 
majority  of  the  selectmen  then  in  office,  or  by  the  town  clerk 
if  there  are  no  selectmen  who  could  call  the  meeting.  Such 
notice  should  first  be  recorded  in  the  town  clerk's  office,^"  and 
afterwards  at  least  three  copies,  or  duplicates,  must  be  posted 
in  three  or  more  public  places  in  the  town,  at  least  twelve  and 
not  more  than  twenty  days  before  the  day  of  the  meeting. 
The  notice  for  any  town  meeting  must  set  forth  the  business 
to  be  done,  and  the  subjects  to  be  considered  at  the  meeting.'* 


§  626.    Warning  for  Annual  Town  Meeting.*" 

The  legal  voters  in  March  meeting,  of  the  town  of , 

are  hereby  notified  and  warned  to  meet  at ,  in  said  town 

on  Tuesday,  the day  of  March,  19 — ,  at  ten  o'clock  in  the 

forenoon,  to  transact  the  following  business: 

Article  I.     To  choose  a  moderator. 

Article  II.  To  hear  the  reports  of  the  town  officers  and  to 
take  proper  action  thereon. 

Article  III.  To  elect  all  necessary  town  officers  for  the 
year  ensuing. 

Article  IV.  To  see  what  tax  said  town  will  vote  to  pay  the 
current  expenses  of  said  town  for  the  year  ensuing,  and  to  pay 
the  indebtedness  of  said  town.  {Insert  other  purposes,  if  any.) 


contain  a  statement  of  it,  other- 
wise the  business  cannot  be 
done.  If  the  omitted  business 
is  the  election  of  an  officer  no 
such  officer  can  then  be  chosen, 
and  the  previous  incumbent 
may  hold  over.  School  Dist.  v. 
Smith,  67  Vt.  566,  (Eowell  J.) 
Stowe  V.  Stowe,  70  Vt.  609. 
Under  a  warning  which  calls  a 
town  meeting  for  carrying  out 
a  certain  purpose  in  one  special 
way,  the  town  cannot  vote  to 
carry  out  the  same  purpose  in 
an  entirely  different  way.  Blush 
V.   Colchester,   39  Vt.   193;   At- 


wood  V.  Lincoln,  44  Vt.  333; 
Allen  V.  Burlington,  45  Vt.  202. 
The  question  of  license  for  the 
sale  of  liquor  can  be  submitted 
to  the  voters  only  at  an  annual 
meeting;  not  at  a  special  meet- 
ing called  for  a  later  day. 
State   V.    Sargent,   81   Vt.   266. 

3»P.  S.  Sees.  148,  3419.  But  such 
recording  is  not  essential  to  the 
validity  of  the  votes  at  the 
meeting  Adams  v.  Sleeper,  64 
Vt.  544. 

*oP.  S.  Sec.  3419.  Warnings  for 
special  town  meetings  must  be 
published,  as  well  as  posted. 
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Article  V.  To  see  if  the  town  will  vote  to  have  all  taxes 
paid  into  the  treasury,  as  provided  by  law.*^ 

Article  VI.  Shall  licenses  be  granted  for  the  sale  of  intox- 
icating liquors  in  this  town?*^ 

Article  VII.  To  do  any  other  incidental  business  found 
necessary  when  met. 

{Date  as  in  §  77  (1).) 

( Signatures. )  Selectmen. 

Town  Clerk's  Office, i 
Town  of ] 

The  foregoing  notice  was  received  and  recorded  this  

day  of  February,  19' ,  at o'clock ^noon,  in  Vol. , 

at  page  . 

Attest   (Signature.)   Town  Clerk. 

§  627.  Nominations  of  town  officers. — ^When  the  provi- 
sions of  the  statutes*^  concerning  check  lists,  nominations  and 
balloting  apply,  to  any  municipality,  the  nominations  for 
office,  and  the  voting  in  town,  village  and  other  meetings  are 
governed  by  the  statutes  mentioned. 


§  628.    Record  of  proceedings  of  a  town  meeting.^^ 

Pursuant  to  notice,  the  legal  voters  of  the  town  of  

met  and  transacted  the  following  business : 

Meeting  was  called  to  order  by  ,  Moderator. 

Art.  I.     Balloted  for  moderator:  {State  the  number  of  votes 

cast  and  for  whom.)     was  declared  elected  moderator,  for 

the  year  ensuing. 

Art.  II.     Reports  of  town  officers  were  read,  [and]  accepted 
[and  adopted].     {State  the  action  taken.) 

Art.  III.     Elected  town  clerk,  who  was  sworn,  and 

appointed assistant  clerk,  who  was  sworn. 


4i8ee  P.  S.  Sees.  619  to  634.  Acts  1908  No.  83;  Acts  1910 

<2P.  S.  SecB.  5104  to  5107.  Nos.  107  to  110;  etc. 

«P.  S.  Sees.  85  to  147;  150  to  **Acts  1908  No.  83;  Acts  1910 

154;  166  to  174;  3416  to  3434;  107  to  110. 
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[Balloted  for  selectman.]    (State   the   number  of   ballots 

cast  and  for  whom.)     was  declared  elected  selectman  for 

the  term  of  three  years,  and  was  sworn. 

(State  in  similar  manner,  according  to  the  fact,  the  choice 
of  the  other  town  officers.) 

Art.  IV.     Voted  to  raise  a  tax  of cents  on  the  dollar  of 

the  grand  list  to  pay  the  current  expenses  of  the  town  for  the 

year  ensuing,  and  cents  to  pay  the  indebtedness  of  said 

town. 

Art.  V.  Voted  to  collect  all  taxes  by  the  town  treasurer, 
as  provided  by  statute. 

Art.  VI.  Shall  license  be  granted  for  the  sale  of  intoxicat- 
ing liquors  in  this  town  ?    Yes, votes.    No, votes. 

Voted  to  adjourn. 

(Conclusion  as  in  §  77  (7). 

§  629.  Qualification  of  town  ofScers. — After  election  most 
town  officers  must  qualify  before  they  can  act.  This  usually 
consists  in  taking  the  oath,  of  which  a  record  should  be  made, 
and  of  executing  and  filing  a  bond.  Failure  to  take  the  oath, 
by  those  officers  who  are  required  to  take  it,  makes  an  officer's 
official  acts  illegal;  while  failure  to  give  the  required  bond 
makes  the  office  vacant.*^ 

The  delivery  of  the  bond,  either  to  the  selectmen  or  to 
the  town  clerk,  is  sufficient. 

A  constable  must  be  sworn,  and  must  give  bond. 

Town  officers  can  legally  claim  from  the  town  only  such 
compensation  for  their  official  services  as  the  town  may  ex- 
pressly vote  for  them,  or  as  the  statutes  may  provide.*" 

§  630.  Duties  of  the  town  clerk. — The  town  clerk  is  the 
recording  officer  of  the  town.    His  duties  are  clearly  defined 


*6P.  S.  Sees.  3438,  3443;  State  •iep.  S.  Sees.  3443,  3510.  Boyden 
V.  Boiling,  65  Vt.  608;  State  v.  v.  Brookline,  8  Vt.  384;  Lang- 
Buchanan,  65  Vt.  445;  Wilson  don  v.  Castleton,  30  Vt.  385; 
V.  Wheeler,  55  Vt.  446;  Weston  Judevine  v.  Hardwick,  49  Vt. 
V.  Sprague,  54  Vt.  395;  Dix  v.  180;  Barnes  v.  Baltersfield,  57 
Batchelder,   55   Vt.   562.  Vt.    375. 
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in  the  various  sections  of  the  statutes,  which  are  too  numerous 
to  be  cited  here  in  detail.*' 

His  most  exacting  duty  is  to  record,  in  the  proper  books 
of  the  town,  the  various  deeds  of  conveyance  and  other  docu- 
ments which  the  law  requires  to  be  there  recorded. 

When  a  town  clerk  receives  a  paper  for  record  in  his 
office,  he  should  write  across  the  back: 

"Town  Clerk's  Office,  Town  of    

Received  for  record,  ,  19 — ,  at o'clock min- 
utes  M, ' '  and  when  he  has  recorded  it  he  adds, ' '  and  recorded 

in  Vol.  of ,  at  page 

Attest,  {Signature.)  Town  Clerk." 

§  631.  Duties  of  selectmen. — The  duties  of  a  selectman 
are  to  do  whatever  the  laws  require  of  him;  and  those  laws 
being  mainly  statutes,  he  usually  need  only  examine  them  to 
see  what  they  require.  These  duties  may  be  divided  into  (1) 
those  which  the  law  requires  of  towns,  and  enjoins  specially 
upon  the  selectmen,  or  else  does  not  commit  to  any  particular 
town  officer;  and  (2),  those  which  the  law  enjoins  upon  select- 
men by  name,  but  does  not  require  of  towns. 

The  former  class  of  acts  they  perform  as  agents  of  the 
town  in  carrying  out  the  purposes  for  which  it  exists  as  a 
municipality;  while  they  perform  the  latter  class  as  public 
officers,  under  authority  derived  from  the  State,  as  the  gen- 
eral conservator  of  public  welfare.*^  This  distinction  is  of 
practical  importance  when  it  may  be  used  to  determine 
whether  the  town  is  responsible  for  some  misconduct  of  its 
officers  or  agents ;  but  the  duties  of  selectmen  may  properly  be 
considered  without  much  reference  to  this  division. 

As  officers  of  the  town,  selectmen  have  general  supervi- 
sion of  its  affairs.**  . 

Towns  have  the  right  to  vote  taxes  and  to  contract  debts 
for  the  support  of  the  poor,  the  laying  out  and  repairing  of 


"See  V.  J.  and  P.  O.  $  §  761  to  isgee  §  623  note  12. 

767  and  refer  to  the  index  to  «P.    S.    Sec.    3467;     Thayer 

the  Public  Statutes.  Lyraan,  35  Vt.  646  (648). 
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highways,  the  prosecution  and  defence  of  the  common  rights 
and  interests  of  the  inhabitants,  and  for  other  necessary  inci- 
dental town  expenses. 

Hence  a  town,  either  by  vote  in  town  meeting  or  through 
its  duly  authorized  officers,  may  contract  to  pay  for  such  ser- 
vice and  expenses  as  relate  to  matters  in  which  the  town  or 
its  inhabitants  are  directly  interested,  but  when  they  have  no 
interest  in  the  matter,  as  in  the  event  of  a  law  suit,  nor  in 
the  question  therein  involved,  when  the  action  cannot  affect 
the  corporate  rights  or  interests  of  the  municipality,  under 
the  circumstances  then  existing,  then  the  municipality  has 
no  power  to  assume  the  prosecution  or  defense.^*  A  mere 
possibility  of  interest  is  not  enough. 

As  public  officers,  selectmen  have  numerous  duties  to 
perform  which  require  them  to  protect  the  public  within  their 
respective  towns  from  various  dangers  and  inconveniences, 
which  may  result  from  the  unrestrained  exercise  of  individual 
freedom.'^ 


§  632.  Laying  out  highways.'^ — The  right  and  authority 
to  lay  out,  alter,  widen,  resurvey,  grade,  gravel  and  discon- 
tinue highways,  situated  wholly  within  the  town  limits,  is 
vested  in  the  selectmen  of  such  town,  or  in  the  corresponding 
officers  of  a  city;  to  be  exercised,  pursuant  to  the  statutes,  as 
the  convenience  of  the  inhabitants  and  the  public  good  may 
require.^^  A  proceeding  in  the  nature  of  an  appeal,  however, 
lies  in  proper  cases  to  the  county  court,^*  which  also  has  orig- 
inal jurisdiction  in  certain  other  cases. 


"oBut  a  town  cannot  vote  a  tax 
nor  appropriate  the  corporate 
funds  for  an  object  entirely 
foreign  to  the  town's  political 
and  municipal  duties.  Drew  v. 
Davis,  10  Vt.  506;  Sargent  v. 
Clark,  83  Vt.  523. 

"Consult  V.  J.  and  P.  O.  ^  731 
and  notes. 

62P.  S.  Sees.  3807  to  3952. 

ssConsult  V.  J.  and  P.  O.  5  732 
and  notes. 


'*The  county  court  takes  juris- 
diction of  the  laying  out,  alter- 
ation resurveylng  or  discont- 
inuance of  public  highways  in 
these  cases:  (1).  When  a  high- 
way extends  into  two  or  more 
towns  in  the  same  county;  P. 
S.  Sees.  3873;  3875.  (2)  When 
application  has  been  made  to 
selectmen,  and  they  have  re- 
fused or  neglected  to  act;  P. 
S.      Sees.      3839;      3857;      3859. 
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§  633.    Petition  to  selectmen  to  lay  out  a  highway."" 
To  ,  and  ,  selectmen  of  the  town  of  — 


The  undersigned,  [inhabitants  and]  freeholders  of  said 
town,  respectfully  request  that  you  will  lay  out  and  cause  to  he 
surveyed  a  public  highway  from  to  in  said  town. 

(Describe  the  location.) 

{Conclusion  as  in  §  77  (1).)        (At  least  three  signatures.) 


§  634.    Selectmen's  report  of  the  laying  out  or  altera- 
tion of  a  highway."" 

State  of  Vermont,  County  of  , 

Town  of : 


Whereas,  at 


aforesaid,  on  the 


day  of 


[more 


to  wit. 


than]    three  freeholders  of  said  town  of 

and [and  others]   [presented  to  the  selectmen  of  said 

town  their  petition  in  writing,  hereunto  annexed,  therein  ask- 
ing] or  [made  application]  {if  there  were  no  petition)  that  a 
highway  in  said  town  might  be  laid  out:  [altered]  [discon- 
tinued]. {Briefly  describe  the  location,  or  proposed  changes.} 
Whereupon,  the  said  selectmen  did  order  and  appoint  that, 

on  the day  of ,  at  the  hour  of ,  in  the noon, 

they  would  examine  the  premises  and  hear  the  parties  interested ; 
and  did  give  notice  thereof  to  — — ,  one  of  said  petitioners,  by 

word  of  mouth ;  and  to , and ,  persons  owning  oi* 

interested  in  the  lands  [through  which  said  proposed  highway 
may  pass]    or   [in  which  said  highway  now  lies]   by  written 

notices,  delivered  to  each  of  said  persons  named,  at  least  

days  before  the  time  so  fixed  for  hearing,  and  stating  that  said 
selectmen  would  then  examine  said  premises  and  hear  the  par- 
ties interested,  and  would  also  consider  claims  for  damages  [on 
the day  of ]. 


(3.)  When  the  selectmen  have 
acted,  and  some  interestied 
party  is  dissatisfied  with  their 
action;  P.  S.  Sec.  3835. 
(4.)  When  a  highway  has  once 
been  laid  out  under  authority 
of  the  Supreme  or  county  court, 
it  must  be  discontinued,  if  at 
all,  by  the  same  authority;  P.  S. 
Sees.    3900    to    3907.    (5)    The 


iSupreme  court  has  jurisdiction 

when    the   highway   or    bridge 

lies  in  two  counties.  P.  S.  See. 

3872 
55See  P.  S.  Sees.  3808;  3810;  3816; 

3839:    V.   J.   and   P.   O.   $    733 

and  notes. 
56Se€  V.  J.  and  P.  O.  §  734  and 

notes. 
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And,  afterwards,  on  the  said day  of ,  [a  majority 

of]  said  selectmen,  to  wit,  and  ,  did  examine  said 

premises,  according  to  said  appointment,  and,  after  hearing  the 
parties  interested,  were  then  and  there  of  the  opinion  that  the 
public  good  [the  necessity  and  convenience  of  individuals]  re- 
quires an  open  public  highway  [a  pent  road]  to  be  laid  out 
[altered]  as  claimed  in  said  [petition;]  and,  therefore,  thej* 
did  cause  the  same  to  be  surveyed  by  the  following  metes  and 
bounds:  {Accurately  describe  the  proposed  highway,  or  altera- 
tions, using  care  to  tie  the  courses  to  well-known  landmarks  so 
far  as  possible.) 

And  the  said  selectmen  did  then  and  there  award  to  the 
several  land  owners,  interested  in  said  lands  proposed  to  be 
taken  for  [the  alterations  in]  said  highway,  and  as  damages^" 
sustained  by  them  respectively,  because  of  the  laying  out 
[altering]  of  said  highway,  the  sums  following: 

To ,  of the  sum  of dollars. 

To of the  sum  of dollars,  etc. 

Whereupon,  it  is  ordered  by  the  said  selectmen  that  the  said 
highway,  as  above  laid  out  and  surveyed,  be  established;  thai 
the  owners  of  the  respective  lands  through  which  said  highway 
will  pass  shall  remove  alP*  buildings,  fences,  timber,  wood,  and 
trees  therefrom,  so  that  said  lands  may  be  laid  open  for  work 

within months  from  the day  of ;  that  the  land 

damages  aforesaid  be  paid  to  the  several  land  owners  thereto 
entitled  by  said  town  of ,  on  or  before  the day  of . 

Done  at in  said  county,  this day  of ,  19 — . 

{Two  or  three  Signatures.)  Selectmen. 

§  635.  Alteration  and  re-survey  of  highways." — ^High- 
ways, when  once  laid  out,  may  prove  not  to  be  in  the  most 
convenient  places,  so  that  changes  may  be  needed  to  make 
them  satisfactory.  Mistakes  and  defects  may  exist  in  the 
mode  of  laying  out,  or  in  the  application  of  the  written  pro- 
ceedings to  the  situation  of  the  highway,  as  apparent  upon 
the  ground,  calling  for  a  readjustment  in  the  interest  of  pre- 
cision.   For  these  conditions  the  statutes  have  provided. 


B'See  V.  J.  and  P.  0.  §  735  and 
notes. 
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§  636.    Certificate  of  selectmen."" 

{Heading  as  in  §  74.) 

The  undersigned,  selectmen  of  the  town  of  ,  in  the 

county  of ,  hereby  certify  that  the  public  highway  heretor 

fore  laid  out  and  established  by  them  [or  by  the  county  court 

within  and  for  the  county  of aforesaid,  at  the  session  of 

said  court  held  at ,  within  and  for  said  county,  on  the 

day  of ,]  in  said  town  of ,  extending  from to 

in  said  town,  has  been  completed,  and  is  this  day  laid  open  for 
the  use  of  the  public. 

(Conclusion  as  in  §  77  (1).) 

(Signatures.)  Selectmen. 

§  637.  Eeview  of  the  matter  of  damages  by  commis- 
sioners.— In  addition  to  the  right,  in  the  nature  of  an  appeal, 
which  every  land  owner  has  to  demand  a  review  of  the  pro- 
ceedings of  the  selectmen  by  the  county  court  in  the  matter 
of  laying  out,  altering,  or  re-surveying  a  highway,  such  land 
owner  may  also  invoke  certain  special  statutory  proceedings 
for  the  re-appraisement  of  his  land  damages,  which  do  not 
question  the  primary  proceedings,  nor  delay  the  opening  or 
change  of  the  highway." 

§  638.  Petition  to  the  county  court°°  for  a  highway  in 
two  or  more  towns. 

(Heading  as  in  §  74.) 

To  the  county  court,  within  and  for  the  county  of . 

The  undersigned,  freeholders  of  the  towns  of  and 

,  respectfully  show: 

That  the  public  good  requires  that  a  public  highway  [a  pent 
road]  should  be  laid  out  [altered]  [discontinued]  in  the  towniS 
of and ,  in  said  county,*^  in  manner  following:  (De- 
scribe the  proposed  highway,  alterations,  etc.,  for  instance:) 

"SP.  S.  See.  3824.  oijf  the  two  or  more  towns  are 

5»P.   S.   Sees.   3826  to   3834.    For  not  all  in  the  same  county,  the 

forms  in  these  useful  proceed-  petition    must   be   adressed   to 

ings,    see      V.    J.    and  P.    O.  the  Supreme  Court.    P.  S.  Sec. 

U  737  to  743  and  notes.  3873. 

•op.  8.  Sees.  3873;  3874. 
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[Said  proposed  highway  should  commence  at  in  said 

town  of ,  and  should  be  laid  out  across  lands  of and 

,  etc.,  to  a  point  in  the highway,  in  said  town  of , 

there  to  connect  with  the  existing  highway  between  the  houses 
of and .] 

Wherefore,  the  petitioners  ask  [pray]  that,  after  due  notice 

has  been  given  to  the  selectmen  of  said  towns  of and , 

commissioners  may  be  appointed  by  the  court,  and  further 
proceedings  may  be  had  according  to  law,  to  the  end  that  said 
highway  may  be  surveyed,  laid  out  and  established,  [altered] 
[discontinued]   substantially  as  hereinbefore  described. 

{Conclusion  as  in  ^  77  (1).) 

{Seven  or  more  Signatures.) 

§  639.    Citation"''  in  a  highway  case. 

{Heading  as  in  §  74.) 

To  any  sheriff  or  constable  in  the  State,  Greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 
commanded  to  notify  [one  or  more  of  the  selectmen  of]  the  towns 

of [and ]  in  the  county  of ,  to  appear  before  the 

county  court,  within  and  for  the  county  of ,  next  to  be  held 

at  in  said  county  on  the  [Tues]day  of  ,  19' — , 

then  and  there  to  answer  unto  the  foregoing  petition  of , 

[and  to  show  cause,  if  any  they  may  have,  why  the  prayer  there- 
of should  not  be  granted,]  or  [and  to  abide  by  and  perforni 
such  orders  therein  as  the  court  may  make.] 

Fail  not,  etc. 

{Conclusion  and  recognizance  as  m  §  192.) 

{Signature.)  Clerk,  etc. 

§  640. — ^Citation  by  a  justice  of  the  peace  for  any  pur- 
pose."' 

{Heading  as  in  ^  74.) 

To and of ,  in  the  county  of ,  Greeting  : 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to  appear  before  me, ,  one  of  the  justices  of  the 

peace  of  the  county  of ,  at [the  ofBee  of ] ,  in  the 


02P.   S.   Sees.    3836;    3840;    3857;  ssThis   may   be   annexed    to   any 

3860;    3865;    3871;    3873;    3875;  petition,    for    example,    that    in 

etc.  Chap.    X,    $    196. 
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town  of  ,  on  the day  of ,  at  o'clock  in  the 

noon,  then  and  there  before  me  to  answer  unto  the  foregoing 

petition  of  the  said ,  and  to  show  cause,  if  any  you  may 

have,  why  the  prayer  of  the  same  should  not  be  granted;  and, 
further,  to  stand  to  and  abide  such  order  as  said  court  [justice 
of  the  peace]  may  make  in  the  premises. 

Hereof  fail  not,  but  service  and  return  make  according  td 
law. 

To  any  sheriff  or  constable  in  the  State,   [or  to  ,  an 

indifferent  person,]  to  serve  and  return. 

Dated  at ,  in  said  county,  the  day  of . 

{Signature.)  Justice  of  the  Peace. 

recognized  to  the  said in  the  sum  of dollars, 

as  surety  for  the  costs  of  prosecution  as  the  law  directs. 
Before  me, 

[Signature.)  Justice  of  the  Peace. 

§  641.    Petition  to  county  court  for  a  highway  after  the 
refusal  of  the  selectmen  to  act.°^ 

{Heading  as  in  ^  74.) 

To  the  county  court,  within  and  for  the  county  of : 


The  undersigned,  freeholders  of  the  town  of ,  in  said' 

county,  and  of  the  vicinity  thereof,  respectfully  show: 

That  heretofore,  to  wit,  on  the day  of ,  one 

and  [two]  other  freeholders  of  said  town  of ,  did  apply  by 

petition  to  the  selectmen  of  said  town,  for  the  establishment 
[laying  out]  [alteration]  [discontinuance]  of  a  certain  [pro- 
posed] highway  in  said  town .  {Briefly  describe  the  pro- 
posed changes,  as  set  forth  in  said  petition'^  to  the  selectmen.)^ 

Yet  the  said  selectmen,  [after  duly  considering  the  said 
petition]  did  not  [lay  out]  [alter]  [discontinue]  the  said  high- 
way, but  so  to  do  wholly  neglected  and  refused,  or  [did  lay  out 
and  establish  the  said  highway,  more  than  three  years  hitherto, 
but  have  not  yet  made  the  same  nor  opened  it  for  use.] 

Wherefore,  the  petitioners  ask  that,  after  due  notice  has 

been  given  to  the  selectmen  of  said  town  of ,  commissioners 

may  be  appointed  by  the  court,  and  further  proceedings  may  be 


«*P.  S.  Sees.  3839  to  3849.  presented  to  the  selectmen,  and' 

s^Some  legal  draftsmen  prefer  to  to  make  it  by  reference  a  part 

attach  a  copy  of  the  petition  as  of  the  petition  to  the  court. 
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had  according  to  law,  to  the  end  that  said  highway  may  be 
surveyed,  laid  out  and  established,  [altered]  [discontinued]  sub- 
stantially as  hereinbefore  described. 

{Conclusion  as  in  ^  77  {!).) 

{Three  or  more  Signatures.) 

{Citation  and  recognizance  as  in  §  192.) 

§  642.    Petition  to  county  court  by  a  dissatisfied  land- 
owner.** 

{Heading  as  in  ^  74.) 

To  the  county  court,  within  and  for  the  county  of : 


The  undersigned ,  or  [The  petition  of]  or  [Comes 

of ,]    [and]  respectfully  shows: 

That  heretofore,  to  wit,  on  the day  of ,  the  select- 
men of  the  town  of in  said  county,  upon  the  petition  of 

and other  freeholders  of  said  town,  did  lay  out,  [establish) 

[alter]  [discontinue]  [resurvey]  a  certain  highway  in  said 
town  by  the  following  description:"*  {Copy  description  from 
the  selectmen's  order  or  report.) 

That  this  petitioner  is  interested  in  the  lands  through  which 
the  said  highway  has  been  so  laid  out  [altered]    [resurveyed] 

in  that .    Set  forth  the  nature  and  extent  of  the  petitioner'^ 

ownership  or  interest  as:)  [said  highway,  as  so  surveyed  and 
laid  out,  passes  over  and  across  a  certain  piece  of  meadow  of  the 
petitioner.] 

That  said  selectmen  did  award  and  tender  to  the  petitioner 

the  sum  of dollars,  as  compensation  for  the  damage  caused 

by  taking  [his]  said  land,  [for  the  purposes  of  such  highway], 
which  sum  the  petitioner  considers  to  be  [grossly]  insufficient, 
and  is  dissatisfied,  not  only  with  such  compensation  for  [his] 
damages,  but  with  the  said  laying  out  [altering]  [re-surveying]' 
of  such  highway;  and  he  alleges  that  neither  the  public  good, 
nor  the  necessity  and  convenience  of  individuals  require  the 
[laying  out]  of  such  highway. 

Wherefore,  the  petitioner  asks  that,  after  due  notice  has 

been  given  to  the  selectmen  of  said  town  of ,  commissioner^ 

may  be  appointed  by  the  court,  and  further  proceedings  may  be 


eeSee  §  632,  note  54,  $  641,  notes 
64  .  and    65. 
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had  according  to  law,  to  the  end  that  the  said  proceedings  by 
said  selectmen  may  be  annulled,  reversed  and  set  aside,  with 
costs  to  this  petitioner;  or  else  that  the  petitioner  may  be 
awarded  a  reasonable  compensation  for  [his]  said  land  damages. 

(Conclusion  as  tw  §  77  (1).) 

(Citation  and  recognizance  as  in  §  192.) 

§  643.  The  repair  of  highways  and  bridges.*^ — ^High- 
ways and  bridges  in  this  State  are  by  statute  required  to  be 
kept  in  good  and  sufficient  repair  at  all  seasons  of  the  year. 

This  duty  is  enforced  in  three  specific  ways:  (1)  By  in- 
dictment found  by  the  grand  jury,  either  against  the  town 
for  not  keeping  the  highway  in  repair,  or  against  some  indi- 
vidual for  committing  or  suffering  some  wrongful  act  which 
puts  the  highway  out  of  repair;  (2)  by  proceedings  before  the 
county  road  commissioners;  (3)  by  a  civil  liability  resting 
upon  the  town  to  compensate  a  traveler  for  damage  to  person 
or  property  which  he  may  sustain  by  reason  of  the  insuffi- 
ciency or  want  of  repair  of  any  bridge  or  culvert,  which  the 
town  is  liable  to  keep  in  repair,  except  when  his  loads  exceeds 
ten  thousand  pounds. 


§  644.    Notice"^  to  the  town  of  injury  on  highway. 


To 


and 


selectmen  of  the  town  of 


m 


the  county  of : 

You  are  hereby  notified  that,  on  the  - 
D.]  ,  at  aforesaid,  one  of 


day  of 


[A. 


-,  was  [driTing} 


<"See  P.  S.  Sees.  3953  to  4074; 
Acts  1908,  Nos.  97,  98;  Acts 
1910,  Nos.  185  to  128;  Also 
refer  to  V.  J.  and  P.  O. 
$$  745;  746  and  notes. 

'sModes  and  conditions  of  high- 
Tvay  accidents  differ  to  such  an 
extent  that  no  form  can  do 
more  than  suggest  the  proper 
language  to  be  used.  The  re- 
ported decisions  contain  many 
illustrations  of  success  and  fail- 
ure, most  of  which  depend  upon 


th«  correct  following  out  of  the 
statutory  requirements,  as  ap- 
plied to  the  varying  eirevm- 
stances  of  each  case.  See  P.  Si. 
Sees.  4031,  4032.  Law  v.  Fair- 
field, 46  Vt.  425;  Reed  v.  Calais, 
48  Vt.  7;  Pratt  v.  Shelbnme, 
53  Vt.  370;  Boyd  v.  Beadsboro, 
52  Vt.  522;  Holcomb  v.  Dauby 
51  Vt.  428;  White  v.  Stowe,  64 
Vt.  510;  Nourse  v.  Vietorv,  ^1 
Vt.275;  Perry  V.  Putney,  52  Vt 
533;    Bliss   y.   Whitingham,    54 
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[walking]  {state  who  the  traveller  was;  what  relation  he  bore 
to  the  person  giving  the  notice,  if  it  were  not  the  same  person; 
and  in  what  way,  or  by  what  means,  he  was  travelling  along 
the  highway)  upon  and  along  a  certain  public  highway  in  said 

town  of ,  between  and ,  so  called;  {describe  thi 

location.) 

Whereupon,  {describe  the  accident  in  such  way  as  to 

show  its  connection  with  the  defective  bridge  or  culvert  com^ 
pkdned  of). 

Whereby,  for  want  of  [or  by  reason  of]  ,  {point  out 

in  what  particular  respect  the  bridge  or  culvert  was  insufficient, 

or  out  of  repair),  the  said was  [violently  thrown]  {describe 

the  injury  or  damage  sustained),  and  the  said  thereby 

was  injured  in  respect  to  {mention  the  pa/rticvlwr  part  of  the 

body  so  injured)   to  the  extent  of  ,   {state  the  extent  of 

the  injury,)  so  that  the  said became  and  was ;  {state 

the  effect  of  the  injury  upon  the  health  of  the  person  injured). 

And  you  are  hereby  notified  that  [I]  shall  claim  satis- 
faction of  the  town  of  ,  for  the  injury  and  damage  so 

occasioned  to  [me]  as  aforesaid. 

Dated  at ,  the day  of 19  — . 


{Signature.)     Claimant. 


§  645.  Paupers  and  poor  law  relief." — Poor  law  relief 
is  a  gratuity,  bestowed  in  the  discretion  of  the  overseers  of  the 
poor,  controlled  to  some  extent  by  the  town  and  its  selectmen. 
Once  furnished  as  a  statutory  obligation  and  not  under  con- 
tract, it  cannot  be  recovered  back,'*  nor  can  an  overseer  con- 
tract with  the  pauper  for  its  future  continuance  to  him  nor 
to  any  of  his  family. 


Vt.  172;  Bartlett  v.  Cabot,  54 
Vt.  848;  Waiard  v.  Sherburne, 
59  Vt.,  361;  Tinkham  v.  Stock- 
bridge,  64  Vt.  480;  Cook  v.  Bar- 
ton, 66  Vt.  65;  Skinner  v. 
Weathersfield,  78  Vt.  410; 
Graves  v.  Waitsfield,  81  Vt.  84 
(91),  and  consult  V.  J.  and  P. 
O.  $  747  and  notes. 
••This  is  another  subject  which 
sometimes      gives       rise       to 


' '  sessions  proceedings, ' '  and 
thus  merits  notice  in  this  chap- 
ter. See  §  630;  P.  S.  Sees.  3663 
to  3735,  Acts  1908,  Nos.  89, 
91,  93;  Acts  1910,  Nos.  118  to 
124. 
■foBut  the  town  may  recover  it 
from  the  estate  of  the  assisted 
person,  after  his  decease.  Acts 
1908  No.  90. 
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A  pauper  is  a  poor  person  who,  by  reason  of  physical  or 
mental  incapacity,  cannot  maintain  himself  and  those  legally 
dependent  upon  him.  If  such  incapacity  takes  the  form  of 
laziness,  or  of  inability  to  obtain  work,  the  town  usually 
provides  a  chance  to  labor;  and  it  is  part  of  the  overseer's 
duty  to  see  that  the  persons  in  his  charge  improve  it. 

The  guiding  principle  of  our  poor  laws  is  that  stated  by 
Blackstone,  "That  there  is  none  so  indigent  nor  wretched 
but  he  may  demand  a  supply,  sufficient  for  all  the  necessaries 
of  life  from  the  more  opulent  part  of  the  community." 

The  overseer  is  required  to  see  that  the  paupers  are  suit- 
ably relieved,  supported  and  employed,  at  the  charge  of  the 
town,  either  at  the  poorhouse  or  in  such  other  manner  as  the 
town  directs,  or  otherwise,  at  his  discretion. 

Upon  the  husband  and  father  as  the  legal  head  of  the 
family,  the  law  imposes  the  duty  of  supporting  himself,  his 
wife  and  minor  children. 

It  is  also  the  duty  of  the  wife,  and  of  such  minor  children 
as  have  capacity  of  labor,  to  assist  the  head  in  furnishing  such 
support;  and  such  assistance  is  the  act  of  the  head  so  far 
that,  in  legal  language,  he  is  said  to  support  them,  although 
in  fact  they  may  support  themselves,  and  perhaps  may  con- 
tribute to  his  own  maintenance.  When  any  member  of  a 
legally  constituted  family  needs  support,  and  the  legal  head 
of  the  family  cannot  furnish  it,  so  that  the  town  is  called  on 
such  head  becomes  a  pauper,  though  personally  he  may  be 
self -supporting ;  and  aid  so  furnished  by  the  town  to  the  needy 
member  is  legally  furnished  to  the  head. 

When  the  husband  and  father  ceases  to  be  the  family 
head,  as  by  death,  divorce  or  absconding,  the  wife  and  mother 
becomes  the  head,  but  merely  living  apart  does  not  change 
the  headship  of  the  family.'^ 


71  See  V.  J.  and  P.  O.  *  748  to 
758  and  notes. 
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§  646.    Bastardy  complaint,  by  an  overseer  against  the 
mother.'"' 

{Heading  as  in  §  74.) 

To  ,  one  of  the  justices  of  the  peace  for  the  county 

of  — — ,  comes  — —  of ,  in  said  county,  as  overseer  of  the 

poor  of  the   [said]   town  of  ,  and  complaint  makes  and 

says: 

That  heretofore,  to  wit,  at  ,  on  the  day  of , 

one of ,  a  single  woman,  was  delivered  of  a  bastard 

child,  with  the  support  of  which  child  the  said  town  of  

is  likely  to  become  charged,  and  that  the  said  - —  {mothery 
neglected  for  the  period  of  thirty  days  after  said  child  was 
bom,  and  still  does  neglect  and  refuse  to  charge  any  person 
with  beiiig  the  father  of  such  child; 

Wherefore,   the  said   complainant,   overseer   as  aforesaid, 
prays  that  a  warrant  may  be  issued  to  apprehend  the  body 

of  the  said ,  (mother)  and  that  she  may  be  brought  before 

you  to  be  examined  upon  oath,  touching  the  matters  above  set 
forth,  pursuant  to  the  statute  in  such  case  made  and  provided. 

(Conclusion  as  in  ^  77  (1).) 

(Signature.)    Overseer  of  the  Poor. 

§  647.    Warrant  upon  overseer's  application.^' 

(Begin  as  in  ^  650.) 

apprehend  the  body  of  of  ,  and  her  have 

forthwitb  before  me  at  ,  in  aforesaid,  that  she  may 

be  examined  under  oath  in  relation  to  the  matters  aforesaid. 

(Conclude  as  in  §  650.) 

(Signature.)    Justice  of  the  Peace. 

§  648.    Bastardy  complaint.'* 

(Heading  as  in  §  74.) 

To  — — ,  one  of  the  justices  of  the  peace  for  the  county 

of ,  comes of ,  in  said  county,  in  her  own  proper 

person,  and  on  her  oath  complaint  makes  and  declares: 

That  she  is  a  single  woman   [and  is  now  with  child]   or 

'2As  to  the  maintenance  of  bas-  759;   760;    867.   Also,   $   646  to 

tard   children,   see   P.   8.   Sees.  651    of    this   book. 

3116  to  3140,  and  consult  V.  J.  's  P.  S.  See.  3133. 

and  P.  O.  M  474  to  477;  713;  '<P.    S.   Sec   3116. 
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[and  is  the  mother  of  a  certain  bastard  child,  known  and  called 

by  the  name  of  ,  born  at  on  the  day  of  

19 — .]  ;  that  on  or  about  the  day  of  19 — ,  at  

in  the  county  of  ,  one  — —  of ,  in  said  county  of 

,   did  beget  said  child  upon  the  body  of  her,   the  said 

,  and  is  the  father  of  said  child;   [which  said  child,  when 

bom,  unless  prevented  by  a  prior  marriage,  will  be  a  bastard] . 
Wherefore,  the  said  complainant  prays  that  a  warrant  may 

issue  to  apprehend  the  body  of  the  said  ;  that  he  may 

be  brought  before  some  justice  of  the  peace  for  said  county, 
at  some  proper  time  and  place,  then  and  there  to  answer  unto 
this  complaint ;  and  may  be  further  dealt  with  agreeably  to  law. 

{Conclusion  as  m  §  77  (1).)  {Signature.) 

{Verification  as  in  §  77  (9).) 

{Recognizance  to  the  defendant :  see  §  192.) 

§  649.    Bastardy  proceedings;  overseer's  certificate.^' 

{Heading  as  in  §  74  or  75.) 

This  certifies  that  I,  ,  overseer  of  the  poor  of  the 

[town]  of ,  in  the  county  of  ,  intend  to  [commence,] 

control  and  manage  to  final  judgment  a  prosecution  in  the  namd 

of ,  of  said  [town]  of ,  a  single  woman,  against  — — 

of ,  in  a  case  of  bastardy,  and  that  I  mil,  and  my  successors 

shalt,  indemnify  and  save  harmless  said  from  all  costs  in 

the  prosecution  aforesaid,  agreeably  to  the  statutes  of  this 
State. 

Given  under  ray  hand  this day  of  19  — . 

{Signature)     Overseer  of  the  Poor. 

§  650.    Bastardy  proceedings;  warrant  and  return.'* 

{Heading  as  in  §  74.) 

To  any  sheriff  or  constable  in  the  State,  greeting: 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to  apprehend  the  body  of of ,  in  the  county 

of  ,  and  him  forthwith  bring  before  me  or  [before  , 

one  of  the  justices  of  the  peace  for  said  county  of  ,]   at 

in  the  town  [city]  of ,  in  the  county  of  ,  then 


"iP.  S.  See.  3138. 
78P.  S.  Sec.   3116. 
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and  there  to  answer  unto  a  complaint  for  bastardy,  presented 

against  him  by  ;  to  enter  into  the  recognizance  required 

by  law,  and  further  to  be  dealt  with  as  provided  by  the  statutes 
of  this  State  in  that  behalf  made  and  provided. 

Pail  not,  but  service  and  return  make  according  to  law. 

Dated  at ,  this day  of 19 — . 

{Signature.)  Justice  of  the  Peace. 

(Officer's  return:) 

(Heading  as  in  §  74.) 

At  in  said  county,  this day  of 19  — ,  by 

virtue  of  the  foregoiag  warrant  I  arrested  the  body  of  the 

within  named  ,  read  the  same  in  his  hearing,  and  noT^ 

have  him  before  the  court  as  therein  commanded. 

Attest,  (Signature.)     [Deputy]   Sheriff. 

§  651.    Justices'  record;  bastardy  proceedings.^' 

(Heading  as  in  §  74  or  75.) 

Be  it  remembered  that,   at  in  said  county,  before 

one  of  the  justices  of  the  peace  for  said  county  of 


on  the day  of 19  —  came of in  said  counly, 

and  complaint  made  in  writing,  under  oath,  against  ,  ot 

in  the  county  of  ,  therein  declaring  that  she  is  i 

single  woman  and  charging  that  the  said  has  begotten 

a  child  upon  her;  as  by  the  said  original  complaint,  hereunto 
annexed,  more  fully  doth  appear: 

And  sufficient  surety  is  given  to  the  said  defendant  by 
way  of  recognizance  to  the  satisfaction  of  the  authority  signing 
the  warrant  thereupon  issued,  that  is  to  say: 

At  ,  in  said  county,  on  this  day  of  19  — , 

before  me  personally  appeared  ,  of  in  said  county 

[of]  and  acknowledged  [himself]  indebted  unto  the  said 

,  (defendar^)  in  the  penal  sum  of  dollars,  as  surety 

that  said  plaintiff  will  prosecute  her  said  complaint  to  effect, 
and  will  answer  the  damages  and  costs  if  judgment  is  rendered 
against  her;  a  minute  of  which  recognizance,  with  the  name  of 
the  surety  and  the  sum  in  which  he  is  bound,  is  made  upon  said 

"The   original   record,    on    a   du-  original  complaint  and  warrant, 

plicate  copy  must  be  returned  P.  S.  Sec.  3180. 

to   the   county  clerk,   with   the 
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warrant  at  the  time  of  signing  the  same,  and  signed  by  th^ 
said  [justice]. 

Whereupon,  said  justice  did  issue  his  warrant,  as  required 

by  law,  and  did  cause  said to  be  apprehended  and  brought 

before  said  justice  or  [before  one  of  the  justices  of  the 

peace  for  said  county  of ] . 

And  now,  at in  said  county,  on  this day  of 

19  — ,  before ,  a  justice  of  the  peace  for  said  county,  comes 

the  said to  answer  unto  the  said  complaint.'* 

Whereupon,  the  premises  being  seen  and  by  the  court  fully 
understood,  it  is  ordered  by  said  justice  of  the  peace  that  the 

said {defendant)  shall  forthwith  enter  into  a  recognizance 

to  the  said ,  {complainant)  with  sufficient  sureties,  in  the 

[penal]  sum  of hundred  dollars  conditioned  that  he  will 

pei^onally  appear  before  the  county  court  next  to  be  held  at 

,  within  and  for  said  county  of  ,  on  the  day 

in  19 — ,  then  and  there  to  answer  unto  said  complaint, 

and  to  abide  the  order  of  said  court  thereon. 

And  now,  at in  said  county,  on  this day  of , 

19  — .  before  me  personally  came  the  said  ,  as  principal, 

and  of  in  the  county  of  ,  as  surety  [ies],  and 

acknowledged  themselves  jointly  and  severally  indebted  unto  the 

said ,  in  the  sum  of dollars,  conditioned  that  the  said 

shall  personally  appear  as  aforesaid,  and  shall  abide  sucU 

orders  as  said  county  court  shall  make  in  the  premises. 

Before  me, 

{Signature.)    Justice  of  the  Peace. 

State  of  Vermont,^ 
County.       \ 

I  certify  that  the  foregoing  are  the  original  complaint  [over- 
seer's certificate]  and  warrant,  with  the  officer's  return  of  serv- 
ice, and  a  true  record  of  my  doings  thereon. 

Dated  at in  said  county,  this day  of 19  — . 

{Signature)  Justice  of  the  Peace. 


TsMention  here,  or  in  any  other  entry  to   prosecute;   if  he   did 

suitable    place,    the    overseerfl  so  enter.   See   $   649. 
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CHAPTER  XXI. 

MAEBIAOE    AND   DIVOECE. 


§  652.  No  common  law  regiilations. — Marriage  and  di- 
vorce were  not  within  the  scope  or  purview  of  the  common  law, 
because  in  those  early  ages  when  custom  was  ripening  into 
legal  right,  the  church  was  permitted  to  have  exclusive  con- 
trol of  matrimonial  matters;  and  its  decisions  regarding  them 
were  governed  by  the  canon  law,^  as  administered  in  the  Eccle- 
siastical courts  of  England.  Not  until  the  reign  of  Henry  VIH 
did  English  statutes  begin  to  prescribe  what  kind  of  marriages 
should  be  valid,  nor  to  confer  jurisdiction  upon  the  ordinary 
courts  to  decide  such  matters. 

The  common  law,  however,  while  not  prescribing  what 
should  be  a  valid  marriage,  did  establish  the  rights  of  the 
married'  parties  to  their  property,  including  the  legal  effects 
of  contracts  made  by  them.  In  no  branch  of  the  law  has 
greater  change  been  wrought  by  modern  statutes  than  in  the 
personal  and  property  rights  of  married  women.  The  principles 
of  the  common  law,  therefore,  can  help  but  little  in  such  mat- 
ters, which  rest  almost  wholly  upon  local  statutes,  differing 
somewhat  widely  in  different  States  and  at  different  times. 

§  653.  The  nature  of  the  marriage  contract. — The  insti- 
tution of  marriage  is  of  such  ancient  origin,  and  its  elements 
are  so  perfectly  familiar  to  all  people,  that  time  need  not  be 


iThe  canon  law,  until  about  A.  D.  elesiastical  courts  which  recog- 

1200,  did  not  require  marriages  nized  the  validity  would  com- 

to  be  solemnized  in  the  church.  pel  such  partes  to  celebrate  a 

By   the    civil    law   a    marriage  ceremonial     marriage     in     the 

per  verba  de  preseati  such  as:  church    or   elsewhere. 

"You  and   I   do   hereby  agree  Jessen    v.    Collis,    2    Salk.    437 

that    we     now    are     man     and  (2);    6    Mod.    155;    Wigmore's 

wife."  was  valid;  and  the  Ec-  case,  2  Salk.  438  (3). 
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taken  in  tracing  its  history  nor  in  dwelling  on  its  importance 
to  the  human  race.  The  principle  of  monogamy,  or  the  union 
of  one  husband  with  one  wife,  underlies  the  institution  in  all 
regions  with  which  this  discussion  has  concern.  Marriage  was 
deemed  a  civil  contract  hy  the  law  of  Imperial  Rome,  and  is 
by  that  of  all  modern  nations,  except  so  far  as  the  influence 
of  the  Christian  church  has  tended  to  change  its  status  from  a 
contract  to  a  sacrament,  and  to  withdraw  its  supervision  from 
the  control  of  the  law  to  that  of  the  custodians  of  morals  and 
religion. 

The  Boman  or  civil  law  permitted  the  contract  of  mar- 
riage by  mutual  consent,  without  the  intervention  of  any  third 
person.  A  contract  between  two  persons,  competent  to  enter 
into  the  same,  agreeing  that  each  did,  at  the  then  present  time, 
marry  the  other,  was  valid,  and  created  a  matrimonial  status 
or  relation ;  which  however,  might  be  dissolved  by  mutual  con- 
sent, or  by  the  action  of  the  husband,  as  the  governing  member 
of  the  union ;  tho  no  recorded  instance  of  divorce  is  said  to  be 
discoverable  earlier  than  about  B.  C.  250. 

This  sometimes-called  "common-law  marriage"  which  was 
really  derived  from  the  Boman  law,  and  never  originated  under 
the  common  law,  has  continued  to  exist  in  some  of  the  United 
States  until  within  recent  times,  and  in  some  localities  it  may 
still  survive.  In  many  other  jurisdictions  including  Vermont, 
the  mere  act,  or  contract,  of  the  parties  cannot  create  a  valid 
marriage.  The  co-operation  of  some  person  authorized  by  the 
law  of  the  State  is  needed,  to  solemnize  the  marriage  and  pro- 
vide the  evidence  of  consent,  in  the  public  and  appropriate 
manner  generally  required  by  law.^ 


2ln  prosecutions  for  bigamy,  and 
elsewhere  perhaps,  when  the 
fact  of  the  celebration  of  a 
marriage  becomes  material,  di- 
rect evidence  is  not  the  only 
kind  admitted;  but  as  in  other 
cases,  circumstantial  evidence 
is  competent.  While  the  mere 
cohabitation  of  two  persons  is 
not  enough  to  prove  that  they 


were  married,  yet  other  facts, 
such  as  their  own  recognition 
of  that  relation  by  words  and 
acts,  are  circumstances  from 
which  a  jury  may  infer  that  an 
actual  marriage  ceremony  was 
performed  at  some  time,  though 
they  cannot  tell  when  not 
where  it  was. 
State  V.  Sherwood,  68  Vt.  414. 
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In  some  European  countries  the  entire  charge  and  control 
of  all  marriages  is  taken  over  by  the  law-making  power.  The 
parties  to  the  union  must  go  in  person  to  a  proper  public 
office ;  must  satisfy  the  authority  there  of  their  entire  freedom 
from  all  legal  impediments;  must  furnish  to  that  end  certain 
statistical  information,  which  does  not  depend  upon  the  bare 
assertion  of  any  person,  but  is  shown  by  documentary  evidence 
of  the  highest  order;  and  then  the  marriage  relation  must  be 
assumed  with  such  formality  that  no  question  about  it  can 
ever  afterwards  arise.  The  parties  are  then  legally  married. 
If,  in  addition,  they  think  a  religious  ceremony  desirable,  the 
law  does  not  prevent  it,  any  more  than  it  will  recognize  a  mere 
ceremony  without  an  essential  legal  marriage.* 

The  law  of  Vermont,*  like  that  of  most  other  American 
States,  while  recognizing  marriage  as  a  civil  contract,  result- 
ing in  a  peculiar  status  or  condition,  does  not  restrict  the 
celebration  or  solemnization  of  that  contract  to  a  public  offi- 
cial of  the  State,  as  certain  European  governments  do,  but 
permits  justices  of  the  peace,  in  common  with  resident  ordained 
ministers  of  every  denomination,  to  perform  the  ceremony — 
not  even  requiring  as  some  States  do,  that  such  ministers 
should  be  registered  with  proof  of  their  authority.  Aside 
from  designating  the  sorts  of  persons  to  whom  this  important 
duty  is  committed,  the  law  merely  prescribes  a  few  conditions, 
the  purpose  of  which  is  to  keep  an  accurate  record,  and  so  far 
as  possible  to  prevent  disqualified  persons  from  entering  into 
this  relation.  The  parties  are  required  to  appear  before  the 
town  or  city  clerk,  furnish  him  with  the  required  information, 
take  from  him  a  paper  containing  the  same,  and  deliver  it  to 
the  officiating  magistrate  or  clergyman,  who  is  bound  under 
a  penalty  to  return  it  to  the  office  from  whence  it  issued. 

The  purposes  of  marriage  regulation,  including  licenses, 
certificates  and  records,  are  various  and  beneficial.  A  con- 
tract of  such  consequence  to  society  should  be  entered  into 
in  a  solemn,  serious  and  deliberate  manner.    Parents  and  others 


sSee  Massucoo  v.  Tomassi,  78  Vt.  *P.  S.  Sees.  3028  to  3051. 

188,  and  80  Vt.   186. 
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interested  should  have  notice  and  a  chance  to  take  legal  meas- 
ures, if  needed,  to  stop  clandestine  marriages  be^een  persons 
who  through  youth,  physical  condition,  previous  marriage  or 
otherwise,  are  incompetent  to  enter  into  such  a  contract.  The 
trend  of  intelligent  public  opinion,  indeed,  seems  to  favor 
even  greater  restrictions  than  now  exist,  especially  as  to  the 
health  and  physical  condition  of  parties  intending  to  enter  into 
this  important  contract. 

§  654.  Marriage  ceremony, — No  form  of  the  ceremony 
of  solemnization  of  marriage  is  fixed  by  law.  Most  religious 
bodies  have  their  own  time-honored  forms,  to  which  they  natur- 
ally adhere,  and  with  which  this  volume  is  not  specially  con- 
cerned ;  the  essential  requirements  being  that  a  person  clothed 
with  lawful  authority  shall  solemnize  the  marriage  in  some 
signficant  form  of  words.  The  following,  however,  adapted 
from  Aikens'  forms,  follows  the  analogy  of  the  oldest  prece- 
dents, and  includes  the  essentials  of  the  contract.  Some  may 
choose  to  leave  out  certain  indicated  parts,  which  may  be  done 
without  impairing  the  validity  of  the  ceremony. 

The  contracting  parties  having  joined  their  right  hands, 
the  magistrate  will  first  address  the  man,  by  name,  and  say: 

"You  now  take  the  woman  whose  right  hand  you  hold,  to 
be  your  lawfully  wedded  wife ;  hereby  engaging  to  love,  cherish 
and  protect  her,  in  sickness  and  in  health;  and  that,  forsaking 
all  other  women,  you  will  provide  for  and  support  her,  and  will 
treat  her,  in  all  things,  as  [the  ordinances  of  God  command  and] 
the  laws  of  the  State  require,  so  long  as  you  both  do  live.  Do 
you  thus  covenant  and  promise?" 

To  which  the  bridegroom  wiU  reply  — "I  do". 

The  magistrate  then  addressing  the  woman  by  name,  will 
say: — 

"Tou  now  take  the  man  whose  right  hand  you  hold  to  be 
you  lawfully  wedded  husband ; — ^hereby  engaging  to  love,  cherisH 
[and  obey]  him,  in  sickness  and  in  health,  and  that,  forsaking 
all  other  men,  you  will  provide  for,  and  assist  him,  and  will 
treat  him  in  all  things  as    [the  ordinances  of  God  command 
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and]  the  laws  of  the  State  require,  so  long  as  you  both  do  live. 
Do  you  thus  covenant  and  promise?" 

To  which  the  bride  will  reply  — "I  do". 

The  magistrate  will  then  proceed:' 

"Therefore,  by  virtue  of  the  authority  vested  in  me  by  the 
statutes  of  this  State,  in  the  presence  [of  God  and]  of  these  wit- 
nesses, I  do  now  pronounce  and  declare  you  to  be  husband  and 
wife."  ["What  therefore,  God  hath  joined  together  let  no  man 
put  asunder."] 

§  655.  Divorce. — Prom  the  beginning  of  human  institu- 
tions the  possibility  of  the  dissolution  of  a  marriage  has  been 
recognized,  in  varying  manner  by  all  or  nearly  all  people, 
whose  institutions  have  been  known.  A  frequency  of  divorce, 
however,  has  generally  been  thought  to  mark  a  rude  and  un- 
polished society,  or  to  indicate  a  period  of  failing  virtue  and 
degenerate  morals.  The  importance  of  the  marriage  relation 
to  organized  society  has  led  it,  through  its  law-making  power, 
to  regulate  divorce  to  an  extent  far  greater,  even,  than  it  has 
assumed  to  regulate  the  marriage  contract. 

The  States  and  countries  which  have  legislated  upon  di- 
vorce may  readily  be  divided  into  four  classes. 

I.  Those  which  prohibit  absolute  divorce  in  all  cases 
whatsoever,  admitting  of  course  that  certain  causes  existing 
before  marriage  may  render  the  relation  void  from  the  begin- 
ning. These  States  usually  provide  some  form  of  judicial 
separation,  which  while  relieving  each  party  from  the  compul- 
sory recognition  of  the  other,  does  not  dissolve  the  marriage 
relation  itself,  nor  permit  either  party  to  contract  another 
marriage. 

II.  Those  which  permit  absolute  divorce  only  for  the 
so-called  "One  Scriptural  Cause,"  providing  judicial  separa- 
tion for  all  others  recognized  by  the  local  law. 


'This  simple  form  admits  of  ex- 
pansion to  suit  the  preferences 
of  the  parties  or  of  the  magis- 
trate. 
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III.  Those  which  recognize  as  legal  grounds  for  abso- 
lute divorce,  certain  additional  causes  which,  as  matter  of 
fact,  break  up  the  family  relation;  viz.  (1)  continued  and  per- 
manent desertion,  or  abandonment;  (2)  conduct  in  the  mari- 
tal relation  which  makes  its  continuance  intolerable;  (3) 
wanton  and  cruel  refusal  or  neglect  by  the  husband  to  afford 
needed  and  possible  support ; — a  mere  variety  of  the  preceding 
cause;  (4)  long-continued  confineijaent  in  prison  for  a  crime 
involving  moral  turpitude. 

These  States  assume  that,  by  reason  of  the  recognized 
causes,  the  marriage  relation  has  practically  ceased  to  exist, 
and  add  the  stamp  of  legality  to  an  already  accomplished 
fact,  often  on  the  principle  that  of  two  evils,  the  lesser  should 
be  taken. 

IV.  Those  which,  in  addition,  recognize  as  grounds  for 
divorce,  various  fantastic  causes,  such  as  incompatability  of 
temper,  neglect  of  marital  duty,  etc.;  not  amounting  to  a 
practical  destruction  of  the  marriage  relation. 

§  656.  Interstate  conflict  in  divorce  legislation. — ^The 
great  variety  of  conditions  under  which  divorces  may  be  grant- 
ed in  different  American  States,  has  caused  extensive  com- 
ment and  produced  innumerable  plans  for  simpler  and  more 
satisfactory  adjustments.  None  of  these  at  present  seem  to 
meet  the  public  need;  and  the  existing  evils,  whatever  they 
may  be,  must  be  remedied,  if  at  all,  by  means  of  the  powers 
inherent  in  the  courts,  or  in  the  legislative  bodies  of  the  several 
States. 

"When  in  1787  the  constitution  of  the  United  States  was 
devised  by  the  remarkable  body  of  men  who  produced  that 
then  unprecedented  document,"  the  feeling  was  intensely  strong 
that  the  general  government  should  be  one  of  enumerated  and 
carefully  limited  powers,  mainly  concerning  the  foreign  and 


•Which,  in  the  familiar  language  work  ever  struck  oflf  at  any  one 

of  the  late  Mr.  Gladstone,  has  time  by  the  mind  and  purpose 

been     called     "The     greatest  of  man." 
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interstate  relations  of  the  country ;  while  all  powers  which  re- 
lated to  the  social  and  domestic  framework  should  be  left  with 
the  individual  States  for  internal  regulation.  The  U.  S.  Con- 
stitution, therefore,  is  silent  as  to  marriage  and  divorce;  so 
that  Congress  has  no  authority  to  legislate  concerning  them, 
except  for  those  territorial  regions  where  it  is  the  sole  law- 
making power.  That  constitution  does,  however,  require  that 
full  faith  and  credit  shall  be  given  in  every  State  to  the  judi- 
cial proceedings  of  every  other;''  and  the  meaning  of  that 
language  is  interpreted  as  a  last  resort  by  the  Supreme  court 
of  the  United  States;  so  that  to  a  certain  extent  the  problems 
of  divorce  law  have  come  within  the  revisory  power  of  that 
supreme  judicial  tribunal  of  our  republic. 

Each  separate  State  has  full  control  over  the  social  and 
domestic  situation,  or  status,  of  its  resident  inhabitants,  as  well 
as  over  all  the  property  within  its  territorial  limits.  It  may 
enact  how  people  shall  be  married;  what  their  rights,  duties 
and  privileges  shall  be  after  they  are  married;  and  how  their 
inarriages  may  be  annulled,  suspended,  or  dissolved.  So  long 
as  the  persons  live,  and  remain  in  the  same  State,  no  questions 
will  probably  arise  which  cannot  be  settled  under  its  laws,  or 
by  the  adjudication  of  its  courts. 

But  Americans  are  a  migratory  people,  to  an  extent  far 
greater  than  was  imagined  in  1787.  A  couple  may  be  married 
in  one  State,  may  go  to  reside  in  second,  where  one  of  them 
may  commit  an  act  which,  though  not  there  a  ground  for  di- 
vorce, is  such  in  a  third  State,  where  one  or  both  may  after- 
wards go  to  live.  The  couple  may  separate  temporarily;  the 
man  perhaps  having  an  employment  where  he  cannot  take  his 
wife ;  or  the  woman  working  in  some  place  where  men  are  not 
admitted.  Innumerable  complications  may  be  imagined,  and 
many  of  them  have  actually  occurred.  Some  of  these  couples 
will  be  divorced  and  then  will  contract  other  marriages.  They 
will  acquire  and  inherit  property  situated  in  States  where  they 
never  have  resided.     Out  of  these  situations  problems  will 


7U.  8.  Const.,  Art.  IV,  Sec.  1. 
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arise  which  will  continue  to  puzzle  the  ablest  jurists ;  and  dif- 
ferent courts  will  continue  to  fill  the  lawbooks  with  conflicting 
legal  principles. 

The  Supreme  Court  of  the  United  States  has  made  an 
earnest  and  partially  successful  attempt  to  establish  a  guiding 
rule,  whereby  this  puzzling  conflict  may  be  ended.  It  would 
have  been  more  successful  but  for  two  reasons:  (1)  The  learned 
justices  have  never  been  able  fully  to  agree  among  themselves, 
so  that  the  precedents  conflict,  and  some  of  the  leading  deci- 
sions have  been  made  by  a  bare  majority  of  the  court ;  (2)  The 
tests  which  they  have  laid  down  are  extremely  difficult  to  de- 
termine, and  often  involve  an  uncertainty  full  as  great  as  that 
which  caused  the  previous  confusion." 

§  657.  Jurisdiction  in  divorce. — Since  each  American 
State  has  the  sole  right  to  regulate  the  matrimonial  relations 
of  its  permanent  inhabitants,  it  should  follow  that  divorces 
granted  there  to  them  must  be  valid,  not  only  in  that  State 
but  everywhere  else.  If  the  "matrimonial  domicile"  of  a  mar- 
ried pair  was  in  that  State  at  the  time  when  legal  proceedings 
for  divorce  were  begun,  the  properly  authorized  court  of  that 
State  has  exclusive  jurisdiction  of  the  subject  matter  of  the 
particular  matrimonial  relation.  That  court  may  dissolve  their 
marriage  but  no  other  court  can  lawfully  do  it.  If  any  such 
attempt  it  their  acts  are  void,  except  so  far  as  interstate  comity 
may  recognize  them.  Such  in  brief  is  the  legal  principle  which 
the  Supreme  court  of  the  U.  S.  has  been  expounding  to  the 
world,  more  especially  since  the  opening  of  the  twentieth  cen- 
tury.' 


'The  limits  of  the  present  volume  dock  leaves  uncurtailed  the 
are  quite  too  small  for  any  full  legitimate  power  of  all  the 
or  careful  presentation  of  this  States  over  a  subject  peculiar- 
extensive  question,  which  can  ly  within  their  authority,  and 
be  made  plain,  if  at  all,  only  thus  not  only  enables  them  to 
by  a  close  analysis  of  the  num-  maintain  their  public  policy, 
erons  decisions,  with  a  com-  but  also  to  protect  the  Individ- 
pendious  statement  of  tEeTr  ual  rights  of  their  citizens;  and 
varying  facts.  does  not  deprive  a  State  of  the 

I' 'The  case  of  Haddock  v.  Had-  power  to   render  a   decree   of 
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This  statement  for  the  non-professional  reader,  involves 
an  inquiry  into  the  meaning  of  several  possibly  unfamiliar 
words,  as  well  as  concerning  the  limits  and  branches  of  a  prin- 
ciple so  far  reaching  and  so  drastic. 

What  is  "domicil,"  and  how  does  it  difiEer  from  "resi- 
dence" and  "inhabitancy"?  What  is  the  "matrimonial  domi- 
cil," and  how  can  one  tell  with  certainty  where  it  is  at  any  par- 
ticular moment? 

If  one  party  is  in  the  State  of  the  matrimonial  domicil,  and 
the  other  party  is  somewhere  else,  how  may  the  absent  party 
be  served  with  legal  process  and  brought  within  the  jurisdic- 
tion of  the  court? 

When  the  matrimonial  domicil  has  been  entirely  broken 
up,  and  the  two  parties  have  gone  to  live  in  other  and  different 
States,  what  court  has  then  any  jurisdiction  to  dissolve  the 
marriage  1 

On  some  of  these  questions  the  voice  of  the  court  of  na- 
tional last  resort  has  not  yet  had  a  chance  to  speak  with  abso- 
lute clearness ;  while  other  courts  have  expressed  their  views  in 
a  somewhat  discordant  manner. 

§  658.  Definitions  of  jurisdictional  requisites. — Resi- 
dence, Domicile  and  Inhabitancy  are  often  used  in  statutes 
and  even  in  judicial  opinions,  with  looseness  and  inaccuracy; 
one  of  these  words  being  substituted  where  another  would 
have  been  more  accurate. 

Domicile*®  is  one's  permanent  home,  fixed  in  some  specific 
place  with  the  intention  of  indefinite  residence  there,  and 
without  any  present  intention  of  ever  removing  to  another 
place. 


divorce   enforceable  within  its  lOHartford  v.  Champion,  58  Conn, 

borders  as  to  persons  within  its  268;  Mitchell  v.  United  States^ 

jurisdiction;  and  does  not  de-i  21  Wall.  350;  Sun  P.  &  P.  Asso 

bar   other   States   from   giving  v.  Edwards,  194  TJ.  S.  377;  Had- 

such  effect  to  a  decree  of  that  dock    v.    Haddock,    201    U.    S, 

character  as  they  may  elect  to  562;   Blondin  v.  Brooks  &  al^ 

do    under    mere    principles    of  83  Vt.  472. 
state  comity." 

Eowell,    C.    J.,    in    Blondin    v. 
Brooks,   83   Vt.   472. 
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A  person  can  have,  at  the  same  time,  but  one  domicile,  in 
its  strict  and  proper  sense;  tho  the  facts  may  be  so  obscure 
that  it  will  take  a  jury  trial  and  a  Supreme  Court  adjudication 
to  tell  where  that  domicile  actually  is. 

Residence  is  a  word  of  a  less  extensive  and  widely  different 
meaning.  It  is  remaining  in  one  place  more  than  temporarily; 
but  is  fully  consistent  with  the  idea  of  a  speedy  removal,  and 
may  even  admit  of  more  than  one  residence  at  the  same  time; 
as  for  instance  during  different  portions  of  the  year,  or  other 
periods.  One  may  also  be  personally  absent  for  a  considerable 
period  from  his  place  of  residence,  and  still  retain  it,  provided 
he  keeps  there  a  place  of  lodging,  or  abode,  whither  he  has  a 
legal  or  contractual  right  to  return  at  wiU. 

Domicile  includes  residence,  as  a  whole  includes  one  of 
its  component  parts.  In  most  instances  the  two  will  coincide 
throughout  a  person's  life,  but  there  have  been  many  and  some- 
times striking  exceptions." 

§  659.  Matrimonial  domicil. — The  matrimonial  domicil 
of  a  married  pair  is  simply  the  place  where  they  are  both 
domiciled  in  that  relation.^^  At  the  moment  of  the  celebration 
of  the  marriage,  the  wife's  domicil  instantly  becomes  that  of 
her  husband,  though  she  may  never  have  crossed  the  boun- 
daries of  his  State.  So  long  as  they  reside  together  no  confu- 
sion is  at  all  probable.     "When  for  any  reason  they  come  to 


"Some  years  ago  three  brothers, 
jointly  engaged  in  a  common 
business,  had  an  arrangement 
between  themselves  such  that, 
for  five  year  periods,  they  re- 
sided by  turns  in  London, 
Paris  and  New  Tork;  all  the 
time  in  houses  owned  or  leased 
by  them  as  tenants  in  common. 
One  was  a  British  subject,  with 
his  domicile  in  England;  anoth- 
er a  citizen  of  the  French  Ee^ 
public;  and  the  third  of  the 
United  States.  The  domicile  of 
each  remained  unchanged 
through    this   arrangement,    al- 


though for  ten  yeara  at  a  time 
each  would  reside  at  a  place 
other  than  that  of  his  legal 
domicile. 
i2The  dissolubility  of  a  marriage 
depends  not  on  the  law  of  the 
place  of  contract  or  celebra> 
tion,  but  on  that  of  the  matri> 
monial  doiaicile,  at  the  time  of 
the  dissolution. 

Thompson  v.  State,  28  Ala.  12; 
Tolen  V.  Tolen,  2  Blackf.  407  j 
Harteau  v.  Harteau,  14  Pick. 
181;  Clark  v.  Clark,  8  N.  H.  21; 
Kinnier  v.  Kinnier,  45  N.  Y. 
535. 
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reside  separately,  many  questions  may  arise;  and  the  place 
of  their  domieil  may  depend  largely  upon  the  intent  and  pur- 
pose with  which  such  separate  residence  occurred." 

As  a  general  principle  the  matrimonial  domieil  will  be 
changed  to  a  new  place  if  the  husband  goes  and  resides  there 
for  the  purpose  of  making  a  new  family  home;^*  though  his 
wife  may  not  yet  have  removed  thereto ;  but  if  he  goes  to  the 
new  place  for  the  purpose  of  breaking  up  the  home,^'  without 
establishing  another,  no  new  matrimonial  domieil  can  be  creat- 
ed, although  the  existing  one  may  thus  be  destroyed.^" 


§  660.    The  wife's  power  of  gaining  a  new  domieil. — 

While  as  a  general  doctrine  the  legal  domicile  of  the  husband 
is  also  that  of  the  wife,  yet  if  he  commits  a  criminal  offense,  or 
is  guilty  of  such  a  dereliction  of  duty  in  the  marital  relation 
as  entitles  her  to  have  it  totally  or  partially  dissolved,  she  not 


isOn  general  principles  of  law  a 
divorce  granted  by  a  State  in 
which  neither  of  the  parties  was 
permanently  domiciled  is  nof 
recognizable  in  another  State. 
Bell  V.  Bell,  157  N.  T.  719;  181 
U.  S.  175;  Streitwolf  v.  Streit- 
wolf,  181  U.  S.  179;  Andrews  v. 
Andrews,  188  U.  S.  38;  Harri- 
son V.  Harrison,  20  Ala.  629; 
Strait  V.  Strait,  3  McArthui 
415;  Hood  v.  State,  56  Ind.  263; 
Watkins  v.  Watkins,  125  Ind. 
163;  Gregory  v.  Gregory,  78 
Me.  187;  Hanover  v.  Turner,  14 
Mass.  227;  Eeed  v.  Eeed,  52 
Mich.  117;  Thelen  v.  Thelen, 
75  Minn.  433;  Leith  v.  Leith, 
39  N.  H.  20;  Jackson  v.  Jack- 
son, 1  Johns.  434;  Forrest  v. 
Forrest,  1  Edm.  S.  C.  180;  Kerv 
V.  Kerv,  41  N.  Y.  272;  Hoffman 
v.  Hoffman,  46  N.  Y.  30;  St. 
Sure  V.  Lingsfelt,  82  Wis.  346. 

"The  husband,  as  the  bread-win. 
ner  and  legal  head  of  the  fam- 
ily, has  the  right  to  change  the 
matrimonial  domicile;  and  the 
wife's  duty  is  to  follow  him, 
if   he   acts   in   good   faith   and 


provides  a  suitable  place  for 
her.  Unreasonably  staying  be' 
hind,  against  his  will,  may  con- 
stitute desertion  by  her,  which 
in  some  States  may  entitle  him 
to  a  divorce. 

Eathbun  v.  Bathbun,  76  Mich. 
462;  Vosburg  v.  Vosburg,  126 
Cal.  195;  Phelan  v.  Phelan,  138 
HI.  445. 

isAs  if  he  goes  there  to  live  with 
another  woman,  or  for  the  pur- 
pose of  laying  the  foundation 
for  his  application  for  a  di- 
vorce. 
Bell  V.  Bell,  181  V.  S.  175. 

i8But  some  authorities  support 
the  proposition  that  a  libellant 
may  acquire  a  sufficient  domi- 
cile in  a  new  State  if  he  goes 
there  in  good  faith  for  general 
purposes,  though  the  obtaining 
of  a  divorce  may  be  an  inci- 
dental reason. 

Colburn  v.  Colbum,  7o  Mieh. 
647;  Hunter  v.  Hunter,  N.  J. 
Eq.  53  A.  221;  Be  Hall,  61  N. 
Y.  App.  Div.  266;  Fosdick  v. 
Fosdick,  15  E.  I.  130. 
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only  may,  but  to  avoid  condonation,  often  must  establish  a 
separate  domicile  of  her  own,  since  she  cannot  safely  stay  and 
live  with  him.  This  domicil  she  may  establish  in  another  State ; 
and  if  she  is  deserted  or  compelled  to  leave  her  husband  she  is 
often  compelled  to  move  into  a  different  judicial  or  State  juris- 
diction from  that  of  her  husband,  by  reason  of  residence  of  her 
family  or  friends.  Under  such  circumstances  she  is  entitled 
to  gain  for  the  purpose  of  jurisdiction  a  domicile  of  her  own, 
and  especially  if  a  native  of  the  State  to  which  she  flies  for 
refuge  is  upon  familiar  principles  readily  redintegrated  in 
her  old  domicile.^' 


§  661.  The  jurisdictional  forum. — ^The  laws  of  the  differ- 
ent States  usually  prescribe  which  of  their  courts  shall  have 
authority  to  grant  divorces.  Usually  the  libellant,  or  party 
applying  for  such  divorce,  must  be  a  resident  of  the  county 
in  which  he  applies,  and  have  resided  there  for  a  definite  period, 
fixed  by  statute ;  though  perhaps  the  whole  required  residence 
in  the  State  need  not  have  been  in  that  county.  In  some  states 
a  divorce  may  be  granted  in  a  county  where  either  party  re- 
sides. These  matters  appear  to  be  jurisdictional,  so  that  they 
must  carefully  be  followed,  if  the  judgment  or  decree  of  divorce 
is  to  be  recognized  when  contested  elsewhere  or  afterwards. 

The  laws  of  every  State  probably  provide  also  some  rea- 
sonable method  by  which  a  non-resident  or  absent  libellee  may 
be  notified  of  the  existence  of  a  proceeding  for  divorce,  then 
pending  against  him  in  some  court  of  the  State  in  question, 
being  thus  given  an  opportunity  to  appear,  if  he  chooses,  and 


iTThese  propositions  are  support 
ed  by  a  multitude  of  adjudicat- 
ed cases,  among  which  are: 
Chapman  v.  Chapman,  129  111. 
386;  Tolen  v.  Tolen,  3  Blackf. 
407;  Kline  v.  Kline,  57  Iowa 
386;  Harding  v.  Alden,  9  Me. 
140;  Harteau  v.  Harteau,  14 
Pick.  181;  Watkina  v.  Watkins, 
135  Mass.  83;  Frary  v.  Frary,  10 
N.  H.  61;  Hunt  v.  Hunt,  73  N. 
Y.  317;  Ditson  v.  Ditson,  4  E.  I. 


87;  White  v.  White  18  E.  I. 
393;  Shafer  v.  Bushnell,  24  Wis. 
373;  Craven  v.  Craven,  27  Wis. 
418;  Cheever  v.  Wilson,  9  Wall. 
108;  Hekking  v.  Pfaff,  82  Fed. 
403;  Dunham  v.  Dunham,  163 
111.  589;  Hill  v.  Hill,  166  111. 
54;  Smith  v.  Smith,  43  La.  Ann. 
1140;  Benton's  succession,  106 
La.  Ann.  494;  Applegate  v.  Lex- 
ington, 117  tJ.  S.  355. 
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to  make  defense  therein.  Such  constructive  notice^'  is  usually 
given  (1)  by  mail;  or  (2)  by  personal  delivery  of  papers  in 
another  State;  or  (3)  by  publication  in  some  local  newspaper. 
If  such  constructive  notice  is  reasonable  in  its  nature,  and 
affords  an  opportunity  to  appear  and  defend,  such  that  it 
comes  within  the  definition  of  ' '  due  process  of  law, ' '  the  action 
of  the  lawful  court  in  the  State  of  the  matrimonial  domicil, 
so  based  on  constructive  notice,  is  entitled  to  recognition  in 
every  other  State  by  virtue  of  the  United  States  constitution, 
and  in  every  other  country  by  the  comity  of  nations. 

§  662.  Waiver  of  jurisdictional  defects. — If  the  State 
wherein  was  the  matrimonial  domicile  of  a  certain  married  pair 
had  the  sole  power  to  authorize  the  dissolution  of  their  mar- 
riage and  it  has  by  statute  empowered  a  certain  court,  for 
instance  one  in  the  county  where  they  resided,  to  decree  such 
dissolution,  it  would  follow  that  all  other  courts,  even  in  the 
same  State,  were  without  jurisdiction,  so  that  a  divorce  grant- 
ed by  any  of  them  would  be  void. 

A  question  sometimes  arises  if  the  parties  may  not  waive'^' 


isJoyner  v.  Joyner,  18  L.  E.  A. 
(N.  S.),  647;  Felt  v.  Pelt,  59 
N.  J.  Eq.  606;  Jaekson  v.  Jaok> 
son,  34  Ga.  511;  Lyon  v.  Lyon, 
3  Gray  367;  Hanover  v.  Hano- 
ver, 14  Mass.  887;  Cheever  v. 
Wilson,  9  Wall.  108;  Hekking 
V.  Pfaff,  33  Fed.  403;  Chapman 
V.  Chapman,  48  Kan.  636;  Dun- 
ham V.  Dunham,  163  HI.  589J 
Hill  V.  Hill,  166  HI.  54;  Smith 
V.  Smith,  43  L.  E.  A.  1140; 
Harding  v.  Alden,  9  Me.  140; 
Ditson  V.  Ditson,  4  E.  I.  87; 
Harteau  v.  Harteau,  14  Pick. 
181;  Fray  v.  Fray,  10  N.  H.  61; 
Thompson  v.  State,  88  Ala  18; 
Thompson  v.  Thompson,  91  Ala. 
591;  In  re  James,  99  Cal.  374; 
Hood  V.  State,  56  Ind.  863; 
Wakefield  v.  Ives,  35  Iowa  888; 
Kline  v.  Kline,  57  Iowa  386; 
Van  Orsdal  v.  Van  Orsdal,   67 


Iowa  35;  Hawkins  v.  Eagsdale, 
80  Ky.  353;  Gould  v.  Crow,  57 
Mo.  800;  Antony  v.  Eice,  110 
Me.  333;  Eldred  v.  Eldred,  62 
Neb.  613;  King  v.  Thomas,  95 
Tenn.  60;  Shatter  v.  Bushnell, 
34  Wis.  373;  Blondin  v.  Brooks, 
83  Vt.  478  (475). 
isThe  U.  S.  Supreme  Court  in  An' 
draws  v.  Andrews,  188  U.  S. 
38,  seems  to  take  the  broad 
ground  that  even  the  volun- 
tary appearance  of  the  libellee 
in  the  court  of  a  State,  which 
by  reason  of  the  lack  of  matri- 
monial domicile  had  no  juris- 
diction over  the  subject  matted 
of  the  matrimonial  relation, 
does  not  estop  such  party  from 
contesting  the  general  validity 
of  the  divorce;  because  volun- 
tary consent  even  cannot  con- 
fer jurisdiction  upon  the  court 
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such  a  defect  and  consent  that  some  other  court  might  hear 
the  cause  and  render  judgment."" 

The  general  principle  of  law  is  that  want  of  jurisdiction 
over  the  suhject  matter  cannot  be  waived.  If  the  court  has  no 
authority  to  hear  that  cause,  consent  of  parties  cannot  supply 
it." 


§  663.  Divorce  procedure  in  Vermont. — The  statutes  of 
Vermont^^  regulate  fully  the  grounds  or  causes  for  which  the 
marriages  of  persons  domiciled  here  may  be  annulled  or  dis- 
solved, and  the  procedure  to  obtain  such  results.  Little  more 
than  a  reference  to  the  statutes  is  needed  to  afford  all  obtain- 
able information. 

The  grounds  for  the  annulment  of  marriages  in  Vermont 
are  that  they  are  prohibited  by  law,  as  incestuous  or  otherwise ; 
that  one  party  was  under  the  age  of  legal  consent;  was  an 
idiot  or  lunatic;  or  physically  incapable;  or  that  the  consent 
was  obtained  by  force  or  fraud. 

The  grounds  for  dissolution  of  a  marriage  are  adultery, 
intolerable  severity,  wilful  desertion  for  three  consecutive 
years;  seven  years  absence  unheard  of;  a  sentence  to  the  State 
prison"^  for  three  years  or  more  with  actual  confinement  there ; 
or  where  the  husband,  being  of  sufficient  pecuniary  or  physical 
ability  to  provide  suitable  maintenance  for  the  wife,  without 


over  a  subject  matter  which  it 
does  not  otherwise  possess. 
The  same  court  has  held,  how- 
ever, that  personal  service  with- 
in the  limits  of  the  State,  upon 
a  non-resident  libellee  does 
bind  him  by  the  judgment  of 
the  court  based  on  such  a  ser- 
vice. See  Cheever  v.  Wilson, 
9  Wall.  108. 

But  if  the  court  had  no  juris- 
diction of  the  subject  matter  it 
had  none  of  the  process;  and 
how  could  the  service  of  void 
process  confer  jurisdiction  on 
the  court? 


20Some  cases  hold  that  appear- 
ance, or  an  equivalent  act  by 
the  libellee  does  estop  him 
from  disputing  the  jurisdiction 
of  the  court  over  the  subject 
matter  of  divorce. 
Kinnier  v.  Kinnier,  45  N.  T. 
535;  Turpin  v.  Turpin,  Tenn. 
Ghy.  App.,  58  S.  W.  763;  Ferry 
V.  Ferry,  9  Wash.  239;  Waldo 
V.  Waldo,  52  Mich.  94;  Loud  v. 
Loud,  129  Mass.  14. 

2iSee  Chap.  XVLT,  J  505,  note  129. 

22P.  S.  Sees.  3028  to  3115. 

23This  is  understood  to  mean  the 
Vermont  State  prison  only. 
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cause  grossly,  or  wantonly  and  cruelly  refuses  or  neglects  so 
to  do. 

§  664.    Libel  for  divorce,  with  summons  and  orders. 

Heading  as  in  §  74  or  75  (3). 

To  the  county  court,  within  and  for  the  county  of  , 

next  to  be  held  at ,  in  said  county,  on  the [Tuesday] 

of ,  19—: 

of  ,  in  said  county,  respectfully  represents: 


That  on  the day  of ,  19  — ,  at ,  in  the  county 

of  ,  in  the   [State]   of  ,   [she]   the  said  libellant  was 

lawfully  joined  in  marriage  with  ,  the  said  libellee,  then 

of ,  in  the  county  of ,  in  the  [State]  of ,  by  [the 

Rev.]   ,  a  [minister  of  the  Gospel]    then  and  there 

duly  authorized  to  solemnize  marriages  under  the  laws  of  the 
said  [Province]   State  of  . 

That  the  maiden  name  of  the  said  libell was ;  and 

that  the  said  libellee  now  resides  and  is  in ,  in  the  county 

of in  the [State]  of . 

That,  after  said  marriage,  the  said  parties  lived  together 

as  husband  and  wife  in  the  State  of  Vermont  at  ,  from 

about  the  day  of  ,  [18 — ,]  until  about  the day 

of ,  19  — . 

That,  during  said  coverture,  the  said  libellant,  on  [her] 
part,  has  faithfully  kept  the  marriage  covenant,  and  performed 
all  the  duties  appertaining  thereto;  but  that  the  said  libellee, 
on  [his]  part  not  kept  the  marriage  covenant,  but  has  violated 

the  same;  for  that  the  said ,  (libellee),   since  said  marriage, 

and  while  the  said  parties  were  residing  in  the  State  of  Vermont, 
,  to  wit ,  at ,  in  the  county  of ; 

At  divers  times  committed  adultery. 

At  divers  times  treated  the  said  libellant  with  intolerable 
severity. 

'    Wilfully  deserted  the  said  libellant  on  the  day  of 

,  19  — ,  and  continued  such  desertion  hitherto  for  [more 

than]  three  consecutive  years. 

Being  of  sufficient  pecuniary  [and  physical]  ability  to 
provide  suitable  maintenance  for  the  said  libellant,  withouf 
cause,  grossly  [wantonly  and  cruelly]  refused  [and  neglected] 
so  to  do. 
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That  the  said  libellant  has  resided  in  the  county  of 


since  the day  of ,  to  wit,  at ;  and  in  the  State 

of  Vermont  since  the day  of ,  to  wit,  at . 

[That  the  said  libellee  is  possessed  of  the  following  prop- 
erty     (sef   forth   the   facts   in   detail  if  appropriate,   or 

necessary.)] 

That  there  have  been  born  of  said  marriage  to  the  said 

parties  the  following  named  children,  to  wit:  ,  bom  oii 

the  day  of ,  18  — :  {etc.) 

Wherefore,  the  said  libellant  prays  that,  for  the  causes 
aforesaid,  the  bonds  of  matrimony  heretofore  contracted,  as 
aforesaid,  between  said  parties,  may  be  dissolved,  and  that 
the  court  will  grant  to  the  said  libellant  a  bill  of  divorce : 

And  that  the  care,  custody,  education  and  maintenance  of 
the  said  ; ,  minor  children  of  said  parties,  may  be  com- 
mitted and  entrusted  to  the  said  libellant  during  the  remain- 
der of  the  minority  of  such  children  respectively;  [and  that 
a  special  order  for  such  custody  may  issue  pending  these  pro- 
ceedings in  court;]  and  that  the  said  libellant  may  resume  her 
said  maiden  name; 

And  that  the  said  libellant  may  be  awarded  suitable  ali- 
mon  from  the  said  libeUee ;  [and  that  a  special  order  may  issue 
awarding  reasonable  maintenance  pending  these  proceedings.] 

Dated  at  in  said  county  of  ,  this  day  ol 

19  — . 

{Signature.)     Libellant. 

{Verification  as  in  §  77  (9).) 

{Summons  attached  to  the  foregoing.) 

{Heading  as  in  §  74.) 

To  any  sheriff  or  constable  in  the  State,  Greeting  : 

By  the  authority  of  the  State  of  Vermont,  you  are  hereby 

commanded  to  summon  the  aforesaid to  appear  before  the 

county  court  within  and  for  the  county  of  ,  next  to  be 

held  at  [the  city  of]  in  said  county,  on  the Tuesday 

of  [in]  ,  19  — ,  then  and  there  to  answer  unto  the  fore- 
going libel,  and  to  show  cause,  if  any  [he]  may  have,  why 
the  prayers  of  said  libel  should  not  be  granted. 

Pail  not,  but  service  and  return  make  according  to  law. 
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19 


Dated  at in  the  county  of this day  of , 

(Signature.)  Clerb,^* 
or  [Justice  of  the  Peace.] 

{Judge's  order.) 

Upon  consideration  of  the  foregoing  libel  for  divorce,  veri- 
fied by  the  oath  of  the  libellant,  it  is  hereby  ordered  that  the 
said  libellee  [his  servants,  agents  and  attorneys],  be  and  thej> 

are  hereby  strictly  restrained  from  (state  what)    until 

further  order  of  the  court. 

(Conclusion  as  in  §  77  (3).) 


§  665.  Allegations  in  a  libel  for  divorce,  by  a  wife,  of 
facts  giving  her  the  right  to  change  her  legal  domicile  for  the 
purpose  of  a  divorce.^' 

(Begin  as  in  §  664.) 

That  after  said  marriage,  said  parties  lived  together  as 

husband  and  wife  at in  the  State  of [New  York]  from 

about  the day  of until  about  the day  of ; 

when  the  said  libellee  (the  husband)  beat  and  struck  the  said 
libellant,  and  treated  her  with  such  force  and  violence  that  it 
was  impossible  for  her  to  live  with  him  any  longer.     That 


24The  summoiiB  attached  to  a  li) 
bel  for  divorce  may  be  signed 
by  the  clerk  or  a  judge  of  the 
county  court  to  which  it  is  re- 
turnable, or  by  a  judge  of  the 
supreme  court,  a  superior  judge, 
a  justice  or  a  master  in  chan< 
eery. 

P.  8.  Sec.  3078;  Acts  1908,  No. 
76. 

2BWhile  the  law  of  Vermont  does 
not  require  any  allegation  of 
facts,  such  as  are  stated  in  this 
form,  as  a  condition  precedent 
to  the  granting  of  a  divorce 
under  the  circumstances  there 
detailed;  yet  such  facts  must 
exist  if  the  divorce  granted  in 
Vermont  is  to  be  recognized  in 


any  other  State  by  virtue  oi! 
the  tr.  S.  Constitution.  See 
Ditson  V.  Ditson,  4  E.  I.  87,  and 
J   660,  note  17. 

If  those  facts  are  not  alleged 
in  the  libel  but  are  mereljl 
proved  on  the  trial,  they  will 
not  appear  by  the  judgment 
record,  which  cannot  include 
mere  matters  of  evidence;  so 
that  if  that  record  should  be 
offered  as  proof  in  another 
State,  it  would  not  be  evidence 
of  such  jurisdictional  facts. 
The  advantage,  in  certain  pos- 
sible cases,  of  having  such  ju< 
risdictional  facts  alleged  in  the 
libel,  can  readily  be  seen. 


632 


LIBEL  FOR  DIVORCE  ,    §    666 

thereupon,  she  was  compelled  to  leave  and  did  leave  their  said 
place  of  abode,  at  —  aforesaid,  and  for  the  reason  that  said  li- 
bellee  refused  longer  to  contribute  to  her  support,  or  to  permit 

her  to  live  with  him,  she  went  to ,  in  the  State  of  Vermont, 

on  or  about  the day  of  ,  and  took  up  her  residence! 

there  in  the  house  of  her  father,  one ,  where  she  has  ever 

since  resided,  and  still  resides. 

That  after  she  had  so  left  the  said  libellee,  by  reason  of 
his  misconduct  as  aforesaid,  he  the  said  libellee  removed  froni 

their  said  place  of  abode,  at aforesaid,  in  the  State  of 

[New  York]    and  never  since  has  lived  in  said  State.     That 

he  thereupon  removed  to  in  the  State  of  [Nevada] 

but  wholly  without  any  intention  of  making  any  home  there 
for  the  said  libellant,  or  of  establishing  any  matrimonial  domi- 
cile in  said  State  of ,  where  he  has  ever  since  resided  and 

still  resides. 

That  during  said  coverture,  the  said  libellant (proceed 

as  in  §  664)   for  that  the  said  libellee,  while  as  aforesaid  he 

was  residing  in  the  said  State  of [Nevada]  at  divers  times 

committed  adultery  with  one  ,  and  cohabited  with  her  as 

her  hubsand. 

That  at  in  said  State  of  [New  York]   on  the 

said  day  of  ,  the  said  libellee  wilfully  deserted,  the 

said  libellant,  and  has  continued  such  desertion  hitherto  for 
more  than  three  consecutive  years,  [since  and  during  her  said 
residence  in  the  State  of  Vermont.] 

That  the  said  libellee  being  of  sufScient  pecuniary  [and 
physical]  ability  to  provide  suitable  maintenance  for  the  said 
libellant  since  and  during  her  said  residence  in  the  State  of 
Vermont,  without  cause  grossly  [wantonly  and  cruelly]  has' 
refused  [and  neglected]  so  to  do. 

That  the  said  libellant  has  resided  in  (follow  §  664 

to  its  end.) 

§  666.  Constructive  or  substituted  service. — Under  the 
general  legal  principle  that,  when  a  court  has  jurisdiction  over 
the  matrimonial  status,  a  non-resident  adverse  party  may  be 
summoned  to  appear  and  litigate  in  that  court,  the  Vermont 
legislature  has  legalized  the  constructive  service  of  process  in 
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divorce    causes  upon  libellees  who  are  personally  without  the 
State.='» 

(1)  If  the  place  of  the  libellee's  domicile  is  known  to  the 
libellant,  personal  notice  must  be  given  to  him  as  in  other  civil 
causes  when  the  right  to  property  is  involved.^^ 

(2)  If  his  domicile  is  unknown  to  the  libellant,  notice  may 
be  given  by  publication,  in  manner  similar  to  that  used  in 
other  causes,  but  such  publication  must  be  based  on  an  affida- 
vit showing  diligent  inquiry  and  failure  to  learn  where  the 
absent  party  resides. 

(3)  A  superior  judge  may  grant  a  special  order  of  notice 
by  publication  or  in  some  other  proper  and  effectual  manner. 


§  667.    Affidavit  to  obtain  an  order  of  publication. ^^ 

{Begin  as  in  §  78.) 

That  I  have  made  diligent  inquiry,^"  by  {set  fortU 

the   things   done   and  information  received  which  may   tend 


28P.    S.    Sees.    3079,    3080;    Acts 
1910,  No.  101. 

In  construing  the  language  of 
Act  101  of  1910,  the  countjl 
courts  and  superior  judges  have 
established  a  practice  under  it 
which  carries  out  its  probable 
intent  with  sound  sense  and 
practical  wisdom.  The  act  it- 
self uses  certain  legal  terms 
with  some  obscurity.  By  its 
express  language  it  limits  the 
right  to  serve  personal  notice, 
on  a  libellee  who  is  'without  the 
State,  to  instances  in  which  his 
domicile  is  known  to  the  libel- 
lant. Domicile  is  often  a  thing 
so  much  in  doubt  that  a  jury 
trial  and  Supreme  Court  adjudi- 
cation are  sometimes  needed 
to  fix  the  ' '  domicile  "  of  a  man 
whose  personal  whereabouts 
are  perfectly  well  known.  See 
§  658.  Under  the  second  alter- 
native of  this  statute,  the  right 
to  give  notice  by  publication  is 
conferred    when    the    libellant 


does  not  know  the  domicile  of 
the  libellee;  but  the  support- 
ing affidavit  is  required  to  state 
merely  that  after  diligent  in^ 
qniry  she  does  not  know  where 
he  resides.  A  libellant  maji 
know  exactly  where  her  hus- 
band is,  and  yet  be  profoundly 
ignorant  as  to  his  residence 
and  domicile.  In  the  stand- 
ard form  of  order  which  the 
judges  have  adopted,  —  see 
§  669, — this  statute  is  taken  to 
mean  that  if  the  personal 
whereabouts  of  the  libellee  cait 
be  ascertained,  the  libellant, 
without  any  regard  to  his  resi- 
dence or  domicile,  must  give 
him  personal  written  notice  in 
due  legal  form,  of  the  pendency 
of  the  proceedings;  while  if  he 
cannot  be  found  by  diligent  in> 
quiry,  a  publication  will  suffice. 

2'P.  S.  Sees.  1997,  1998,   1999. 

2sAets  1910,  No.  101,  Sec.  1. 

2»Publication  in  a  divorce  cause 
based  on   a  false  and   fraudu- 
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to  show  that  diligent  inqmry  has  been  made:)  but  from  all 
such  inquiries  I  have  been  unable  to  learn  the  whereabouts  ol 
the  said  libellee,  and  do  not  know  where  he  [she]  resides. 

{Conclusion  as  in  §  78.) 

§  668.    Order  of  publication  :°*  Divorce. 

{Title  and  heading  as  m  §  75  (3).) 

A  libel  for  divorce  from,  the  bonds  of  matrimony  was  filed 

in  said  cause  19  —  alleging  in  substance.  {Becitd 

the  substance  of  the  libel.)  and  praying  for  the  dissolution  of 
said  marriage.  {Recite  also  the  substance  of  any  other  prayers 
for  relief.) 

And  in  appearing  upon  satisfactory  proof  by  way  of  affi- 
davit that  said is  without  this  State  and  that  [her]    [his] 

domicile  is  unknown  to  the  said  libellant  so  that  said  libel  can- 
not be  served  upon  [her]   personally. 

It  is  therefore  ordered  that  [she]  be  required  to  appear  on 
the  first  day  of  the  next  stated  term  of  said  court,   to  be 

held  at  in  said  county,  on  the   [first]    [second]   Tuesday 

of  ,  19  — ,  then  and  there  to  make  answer  to  said  libel; 

and  that  said  libellant  do  cause  this  order  to  be  published, 
once  a  week  for  three  weeks  successively,  in  the  ,  a  news- 
paper published  at ,  in  said  county,  the  last  of  which  pub- 
lications shall  be  at  least  [six]  weeks  previous  to  the  commence- 
ment of  said  term  of  court. 

{Conclusion  as  in  §  77  (1)  or  (2).) 

§  669.    Order  for  further  service  in  a  divorce  cause.^^ 

Ordered  that  this  cause  be  continued  until  the  next 
term  of  this  court;  and  that  further  service  be  made  upon  the 
libellee,  according  to  the  provisions  of  P.  S.  Sec.  3077,  if  [hej 
[she]  can  be  found  within  this  State;  or  according  to  Sees. 
1997,  1998  and  1999,  if  [he]    [she]  can  only  be  found  without 

lent  affidavit  as  to  the  libellee 'a  Holmes  v.  Holmes,  63  Me.  430; 
residence,  gives  only  colorable  Lord  v.  Lord,  66  Me.  265 ;  Spin- 
jurisdiction  to  the  court;  which  ney   v.    Spinney,   87   Me.   484; 

on  proper  application  will  set  Leathers  v.  Stewart, Me. — . 

aside  its  fraudulent  judgment,  3»See  §§  666,  667. 

even  though  the  deceitful  party  siActs  of  1910,  No.   101,  Sec.  2. 

may    have    contracted    a    new  See  J  666,  note  86. 
marriage  in  reliance  thereon. 

635 


§  669 


MAEEIAGE  AND  DIVOECB 


this  State;  but  if  upon  diligent  inquiry,  [he]  [she]  cannot  be 
found  at  all,  then  the  notice  by  publication  already  made  is 
adjudged  to  be  sufficient. 

{Conclusion  as  in  ^77  (3).) 

§  670.  Alimony. — In  a  divorce  cause,  the  wife  is  usually 
entitled  to  alimony,  or  allowance  for  her  support,  and  suit 
money,  or  funds  wherewith  to  maintain  her  litigation,  at  her 
husband's  expense,  whether  she  may  be  libellant  or  libellee, 
unless  she  has  sufficient  property  in  her  own  right,  to  defray 
such  expenses.'^ 

A  judgment  or  decree  for  the  payment  of  money  as  ali- 
mony or  costs  in  a  divorce  cause  is  a  judgment  in  personam 
and  cannot  legally  be  made  without  personal  service  on  the 
libellee,  or  his  voluntary  appearance  to  answer  to  the  libel. 

Though  an  action  for  divorce  is  in  the  nature  of  a  proceed- 
ing in  rem,  so  far  as  it  affects  the  marital  status  of  the  par- 
ties, yet  as  to  alimony  and  costs  it  is  a  proceeding  in  per- 
sonam.'^ 


§  671.    Application  for  process  in  contempt. 

{Begin  as  in  §  664,  according  to  the  fact.) 
That,  at  in  said  county,  on  the — —  day  of 


an 


order  was  made  by 


[the  Hon. 


one  of  the  Superioi' 


judges  of  the  State  of  Vermont]   or  [the  county  court  withiil 

and  for  the  (said)  county  of ]    {State  it  according  to  th& 

fact.)  therein  requiring  [the  said  libellee]    [one  of ] 

to  {State  the  substance  of  the  order  as:)    [to  pay  unto 

the  said  libellant  in  the  above  entitled  cause  the  sum  of  


32Marker  v.  Marker,  11  N.  J.  E. 
256;  Westerfield  v.  Westerfield, 
36    N.    J.    E.    195;    Suydam   v. 

Suydam, N.  J.  B. . 

This  is  speeially  true  when  the 
wife  is  libellee,  without  means 
to  resist  her  husband's  charges 
of  miseonductj  and  dn  good 
faith  denies  those  charges,  and 
desires  to  contest  the  same. 
The    question    in    all    cases    is 


largely  one  of  judicial  discre- 
tion. 
3sMeKinney  v.  Collins,  88  N.  Y. 
216;  Eigney  v.  Eigney,  127  N. 
T.  408;  Bunnell  v.  Bunnell,  25 
Fed.  214;  Lydiard  v.  Chute,  43 
Minn.  377;  De  La  Montanya  v. 
De  La  Montanya,  112  Cal.  101; 
Prosser  v.  Warner,  47  Vt.  667; 
Smith  V.  Smith,  74  Vt.  20 
(22-3). 
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dollars  on  the and days  of  each  calendar  month  there- 
after as  alimony  in  said  cause  then  pending  in  said  county 

court]  all  which  will  appear  more  fully  from  the  original 

order  aforesaid  now  on  file [in  the  ofSce  of ]   (State 

where  if  at  all.) 

That  the  said  has  not   [fully]    complied  with  said 

order   [in  any  respect]   in  that   [he]   has  not  paid  

[the  said  installments  of  alimony  due  and  payable  on  the 

day  of  and  ]   and  has  not  (State  the  precise 

violations  of  the  order  claimed  to  exist.) 

That  the  said  [threatens  to  leave  the  State  before  a 

hearing  can  be  had  upon  this  application  and  the  petitionei? 
fears  that  (he)  will  carry  such  threat  into  effect  unless  pre- 
vented from  so  doing.] 

Wherefore  the  petitioner  prays  that  [an  order  may 

be  issued  for  the  arrest  of  the  said  ,  and  that  [he]  may 

be  held  to  bail  for  his  appearance  to  answer  this  petition  and 
to  abide  the  order  of  the  court  thereon.] 

That  the  said  may  be  notified  of  the  pendency  of 

this  petition  and  to  show  cause  if  any  [he]  may  have  why 
[he]  should  not  be  punished  for  contempt  in  disobeying  the 
orders  of  the  court  as  aforesaid. 

(Conclusion  as  in  §  77  (1).) 

(Verification  if  desired  as  in  ^  77  (9).) 

(A  simple  citation  may  be  adapted  from  §  192.) 

§  672.    Order  for  arrest  in  contempt  proceedings. 

(Heading  as  in  §  75  (3).) 

(Begin  as  in  §  664,  last  paragraph.) 

That  the  clerk  of  this  court  do  issue  a  warrant  to  apprehend 

the  body  of  the  said  and  to  bring  him  thereon  before 

[me]    [the  county  court  within  and  for  said  county]   at 

in  the  county  of ,  on  the day  of ,  at ' 

o'clock  in  the  noon,  then  and  there  to  be  dealt  with  in 

respect  to  the  matters  aforesaid,  as  law  and  justice  may  require. 

(Conclusion  as  in  ^  77  (3).) 

(Signature.)    [Superior  Judge.] 
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§  673.    Warrant  to  arrest  for  contempt. 

{Heading  as  in  §  74  or  §  75.) 

To  any  sheriff  or  constable  in  the  State,  Greeting: 

By  the  authority  of  tNe  State  of  Vermont  you  are  hereby 

commanded  to  apprehend  the  body  of  of  ,  if  to  be 

found  within  your  precinct,  and  him  safely  keep,  so  that  you 
have  him  to  appear  before [the  Hon. one  of  the  Super- 
ior judges  of  the  State  of  Vermont]    [the  county  court,  within 

and  for  the  county  of  ]   at  in  said  county  of  . 

on  the day  of ,  at o'clock  in  the noon,  then 

and  there  to  be  dealt  with  as  law  and  justice  may  require. 

{Conclusion  as  in  §  77  (1),  (2),  (4)  or  (5).) 

§  674.  Remarriage  of  libellee. — A  marriage  in  this  State 
between  the  libellee  and  a  person  other  than  the  libellant, 
within  the  three  years'  prohibited  time  after  granting  a  di- 
vorce, is  absolutely  void,  without  decree  of  court  or  other  legal 
process.** 

A  prohibition,  in  the  laws  of  another  State,  of  the  remar- 
riage of  a  party  divorced  there,  does  not  render  illegal  a 
marriage  celebrated  in  that  State  of  a  party  who  had  been 
previously  divorced  in  Vermont  and  forbidden  to  marry  by 
the  Vermont  statutes.'' 


»<Ovitt  V.  Smith,  68  Vt.  35;  State  aoState  v.  Shattuck,  69  Vt.  403  j 

V.  Shattuck,  69  Vt.  403;  State  State  v.  Eiehardson,  73.  Vt.  49; 

V.  Sartwell,  81  Vt.  22.  State   v.   Bentley,    75   Vt.    163 

(164). 
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CHAPTER  XXII. 

PROBATE  PROCEDUEE  IN  THE  COUNTT  COUBT. 


§  675.  Probate  administration  in  Vermont. — The  nature 
and  organization  of  the  probate  courts  having  been  considered 
elsewhere,^  this  chapter  briefly  discusses  the  general  subject 
of  probate  administration,  as  bearing  upon  such  procedure  in 
the  county  court.^ 

Our  methods  are  simple  and  aim  to  avoid  unnecessary 
steps  and  trouble.  When  a  person  dies  leaving  no  will,  his 
landed  property,  if  he  owns  any,  passes  by  descent  to  those 
persons  whom  the  law  designates  as  his  heirs.  As  to  personal 
property,  however,  some  one  must  be  appointed  to  represent 
the  deceased,  to  gather  in,  collect,  and  care  for  the  personal 
estate,  which  from  its  fugitive  nature  might  be  wasted  and 
lost,  if  it  were  left  to  be  the  property  of  possibly  distant  and 
scattered  heirs. 

But  our  law  requires  that  all  property  of  the  deceased, 
real  as  well  as  personal,  except  what  the  law  exempts  for  the 
widow  and  children,  should  be  used  if  necessary  to  pay  his 
debts  and  the  expenses  of  settling  his  estate;  so  that  he  who 
cares  for  the  personal  estate  also  cares  for  the  land,  keeps  the 
buildings  in  tenantable  repair,  and  collects  its  income,  hold- 
ing both  kinds  of  money  for  the  common  purpose  of  paying 
the  necessary  expenses,  and  of  turning  over  the  balance  in  due 
time  to  those  entitled  to  receive  it  under  the  rules  of  law. 


iChap.  VI,  $  56.  plete  than  the  limitB  of  this 
*The  statutes — P.  S.  Sees.  2706  to  book  permit,  may  be  found  in 
3027;  Acts  1908,  Nos.  72,  75;  the  Vermont  Justice  and  Pub- 
Acts  1910,  Nos.  101,  102,  103,  lie  Officer,  U  47  to  199,  to 
etc. — create  the  system  and  pre-  which  reference  may  be  had  f oi 
scribe  the  methods  of  probate  the  explanation  of  many  things 
administration.  A  discussion  stated  in  this  chapter. 
of  the  subject,  far  more  com- 
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The  care  of  estates  is  committed  to  men  known  as  per- 
sonal representatives;  who  are  called  executors,  when  their 
authority  comes  from  the  deceased  person  by  his  last  wiU  and 
testament,  and  administrators,  when  their  authority  comes 
wholly  from  the  probate  court.  The  law  permits  every  person 
of  full  age  and  sound  mind  to  dispose  of  his  property  after 
death  within  certain  limits,  provided  he  does  so  by  a  writing 
properly  executed,  or  by  such  other  method  as  the  law  allows. 
Such  a  writing  is  called  a  last  will  and  testament,  or  briefly 
a  will,  and  he  who  makes  it  is  the  testator.  A  will  may  or 
may  not  nominate  an  executor;  if  it  does,  he  may  refuse  to 
accept,  or  he  may  die,  or  be  incapable  of  acting.  Contest  may 
occur  over  the  will,  and  delay  its  proof,  or  probate.  An  ad- 
ministrator or  executor  may  die,  or  become  incompetent  to  act, 
after  having  begun  to  settle  an  estate.  These  occurrences  give 
rise  to  a  classification  of  administrators  as  special,  when  ap- 
pointed for  the  time  being,  awaiting  the  permanent  appoint- 
ment of  some  one  else;  as  administrators  with  the  will  an- 
nexed, when  no  executor  named  in  the  will  can  or  does  act, 
and  as  administrators  de  bonis  non,  when  appointed  to  com- 
plete an  administration  begun  by  some  one  else. 

A  woman  may  act  in  these  capacities,  and,  if  so,  is  called 
an  executrix  or  administratrix. 

The  general  duties  of  a  personal  representative  are  defined 
in  the  statutes. 

The  letters  testamentary  and  of  administration,  issued  by 
the  probate  court  to  personal  representatives  in  the  general 
form  of  a  warrant  or  commission,  briefly  recite  those  duties. 

§  676.  Descent  of  property. — ^W^hen  a  deceased  person 
leaves  no  valid  will,  his  property,  real  and  personal,  after  be- 
ing first  used  to  pay  the  expenses  of  administration,  his  funeral 
expenses,  and  those  of  his  last  illness,  the  taxes  due  and  be- 
coming due,  and  his  other  just  debts  in  their  proper  order, 
is  given  to  those  persons  on  whom  the  law  bestows  it,  who  in 
that  relation  are  known  as  heirs  or  distributees. 

Since  no  one  has  a  natural  right  of  succession  to  the 
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property  of  a  deceased  person,  the  various  legislatures  have 
been  pleased  to  assert  their  power  by  making  frequent  changes 
in  the  statutes  of  descent ;  and  reference  to  such  statutes  must 
be  had  by  those  who  would  learn  the  condition  of  the  law 
at  any  particular  time. 

§  677.  Taking  administration. — ^While  the  heirs  and  dis- 
tributees of  a  deceased  person,  who  left  no  will,  all  of 'them 
being  of  full  age  and  sound  mind,  may  settle  the  estate  without 
administration,^  paying  the  debts  and  dividing  the  property 
among  themselves  as  they  may  agree,  yet  the  possibility  of 
unsuspected  claims  afterwards  appearing,  when  the  witnesses 
who  could  dispute  them  may  have  died,  and  the  beclouded  title 
which  would  rest  on  lands  divided  without  the  usual  process 
of  law,  commonly  persuade  such  heirs  to  incur  the  expense, 
and  to  await  the  moderate  delay,  which  attend  the  regular  set- 
tlement of  estates  in  the  probate  court. 

If  the  deceased  left  no  will,  the  first  step  toward  settling 
his  estate  is  the  application  for  and  appointment  of  an  ad- 
ministrator. The  probate  court  of  the  district  where  he  last 
lived,  if  a  resident  of  this  State,  or  where  some  of  his  property 
is  situated,  if  a  non-resident,  is  the  place  to  apply.  The  sur- 
viving husband,  widow,  or  next  of  kin,  have  the  sole  right  to 
apply  for  thirty  days  after  the  decease;  then  any  creditor 
may  apply  for  administration.  A  wide  discretion  is  placed  in 
the  court  in  these  matters,  and  the  provisions  of  the  statutes 
are  explicit  as  to  many  things  which  can  merely  be  referred 
to  here. 

An  administrator,  like  an  executor,  must  give  a  bond  to 
the  probate  court  with  sufficient  surety,  conditioned  as  pro- 
vided by  law,  before  he  can  begin  to  act.  The  penalty  of  the 
bond  depends  upon  the  size  of  the  estate. 

The  court  then  issues  a  letter  of  administration,  a  record 
of  which  is  made,  and  the  original  letter  is  delivered  to  the 
person  to  whom  it  is  addressed. 


sTaylor  v.  Phillips,   30  Vt.   238; 
Babbitt  v.  Bowen,  32  Vt.  437. 
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Separate  bonds  may  be  given  by  administrators  if  more 
than  one  is  appointed. 

Sometimes,  after  an  administrator  has  been  appointed,  it 
is  discovered  that  the  deceased  did  not  die  intestate  but  left 
a  will.  If  that  instrument  is  proved  and  allowed,  the  court 
will  revoke  the  letters  of  administration  previously  granted, 
and  order  the  administrator  to  render  an  account  of  his  acts, 
to  surrender  his. letters,  and  turn  over  any  fimds  in  his  hands 
to  the  executor,  or  to  the  administrator  with  the  will  annexed. 
The  acts  of  the  administrator  are  valid,  so  far  as  he  has  acted 
before  the  revocation;  and  afterwards  the  executor  may  con- 
tinue the  administration. 

§  678.  Wills. — The  special  purposes  of  a  will  are  two, 
(1)  to  give  one's  property  after  death  to  persons,  or  in  pro- 
portions, different  from  those  provided  for  by  the  ordinary 
rules  of  law ;  and  (2)  to  select  the  person  who  shall  administer 
upon  the  estate.  While  many  wills  are  so  simple  that  a  per- 
son of  ordinary  business  skill  may  safely  draft  one  without 
professional  aid,  yet  the  law  of  wills  is  full  of  numerous  pit- 
falls, and  unskilled  persons  will  do  well  to  shun  the  task  of 
trying  to  avoid  them.  As  a  branch  of  legal  science  it  is  founded 
on  a  multitude  of  decisions  in  many  courts,  which  take  time 
and  study  to  understand  them..  The  practice  of  that  branch 
engrosses  the  attention  of  many  lawyers,  some  of  them  pos- 
sessed of  the  keenest  intellects,  while  the  printed  treatises 
upon  the  law  of  wills  are  many  and  voluminous. 

Vermont  wills  are  usually  simple  in  form,  and  as  concise 
in  language  as  the  subject  will  permit.  The  method  usually 
followed  by  efficient  draftsmen  is  that  of  stating  briefly  and 
clearly  just  what  the  testator  wishes  done  with  his  property 
after  his  decease.  Personal  and  family  conditions  vary  so 
widely  that  it  is  of  little  use  to  print  imaginary  bequests; 
and  no  one  should  try  to  draw  a  will  who  does  not  under- 
stand the  meaning  of  language  well  enough  to  write  out  the 
peculiar  provisions  without  a  form. 
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A  will  need  not  be  under  seal  unless  it  contains  a  power 
to  convey  land;  but  the  almost  uniform  practice  is  to  affix 
an  adhesive  or  common  law  seal.  The  execution  must  be 
witnessed  by  three  credible  persons,  meaning  three  competent 
witnesses,  none  of  whom  should  be  a  beneficiary  under  the 
will.  If  possible,  they  should  be  persons  of  discretion  and  re- 
spectability, who  have  known  the  testator  long  and  well 
enough  to  have  a  fixed  opinion  about  his  mental  capacity  to 
make  a  will,  and  who  have  no  pecuniary  nor  other  interest  to 
form  an  erroneous  opinion. 

The  three  witnesses  should  be  and  remain  with  the  testa- 
tor throughout  the  signing  and  witnessing  of  the  will ;  so  that 
each  one  can  see  all  the  others  when  the  four  signatures  are 
written.  If  the  will  is  not  read  to  the  testator  in  the  presence 
and  hearing  of  the  witnesses,  he  should  be  asked  if  he  has  read 
it,  or  heard  it  read.  It  is  usual  but  not  necessary  for  him 
to  state  that  it  is  his  last  will  and  testament,  that  he  knows 
its  contents  and  approves  of  it,  and  he  should  ask  the  witnesses 
to  attest  its  execution  by  him. 

Ordinarily  these  precautions  are  easily  taken;  but  some- 
times, when  a  testator  is  near  his  end,  when  his  faculties  are 
failing,  and  the  will  is  drawn  or  executed  in  haste,  the  greatest 
care  is  needed  to  avoid  some  error,  fatal  to  the  intended  pur- 
pose. 

§  679.    General  form  of  a  will. 

This  is  the  last  will  and  testament  of  me ,  of in 

the  County  of in  the  State  of  Vermont. 

First:  I  desire  that  all  my  just  debts  and  the  charges  of 
my  funeral  and  of  administration  upon  my  estate  be  paid 
by  my  executor  hereinafter  named  and  appointed,  or  by  his 
successor  in  such  trust,  out  of  my  [personal]  estate  in  the 
manner  provided  for  by  law,  as  soon  as  conveniently  may  be 
after  my  decease;  and  I  leave  the  charge  of  my  funeral  td 
the  direction  of  my [wife,  son,  executor,  etc.] 

Second:  I  devise  and  bequeath  the  residue  of  all  my 
estate,  real  and  personal,  [after  payment  of  the  charges  afore- 
said] in  the  following  manner: 
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{State  how.) 

I  hereby  nominate,  constitute  and  appoint of in 

the  comity  of  to  be  executor  of  this  my  last  will  and 

testament;  hereby  revoking  all  former  wills  and  codicils  by  me 
at  any  time  made. 

In  testimony  whereof  I  hereunto  set  my  hand  and  seal, 
and  do  publish  and  declare  this  to  be  my  last  will  and  testament, 

at in  the  county  of ,  on  this day  of ,  in  the 

year  of  our  Lord,  19  — . 

(Signature.)   L.   S. 

Signed,  sealed,  published  and  declared  by  the  said as 

his  last  will  and  testament,  in  presence  of  us  who  have  here- 
unto subscribed  our  names  as  witnesses  thereto,  at  the  request 
of  and  in  the  presence  of  the  said  testator,  and  in  the  presence 

of  each  other,  at  in  the  county  of  this  day 

of  19  — . 

(3  Signatures.) 

§  680.     Codicil. 

This  is  a  codicil  to  the  last  will  and  testament  of  me. 


of in  the  county ,  made  and  published  at on  the 

day  of 19  — . 

First:    It  is  my  will  that  . 

{State  the  various  provisions.) 

In  testimony  whereof  I  hereunto  set  my  hand  and  seal, 
and  do  publish  and  declare  this  to  be  a  codicil  to  my  said  last 
will  and  testament,  at ,  etc. 

{Follow  §  679.) 

Signed,  sealed,  published  and  declared  by  the  said 


as  a  codicil  to  his  last  will  and  testament,  in  presence  of  us,  etc. 
{Follow  §  679  to  its  concltision.) 

§  681.    Memorandum  of  a  nuncupative  will.* 

Memorandum  of  a  nuncupative  will,  made  at  on  the 

day  of  by  of  who  [being  then  and  there  sick 


*A  soldier  of  full  age  in  actual  sudden     and     violent     illness, 

military  service,  or  a  mariner  which  leaves  no  time  to  make  a 

at  sea,  or  a  person  overtaken  by  written  will  before  his  death, 
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of  the  illness  whereof  he  afterwards  died,  on  or  about  the 

day  following],  did  in  the  presence  of  and  as  wit- 
nesses, mate  and  declare  his  last  will  and  testament  nuncupa- 
tive, in  these  or  the  like  words  following: 

I  give  and  bequeath  my  personal  estate  to  {State  the  words 
of  the  deceased  as  exactly  as  possible.) 

These  words  in  substance  the  said  deceased  declared  in  the 
presence  of  the  witnesses  whose  names  are  hereunto  subscribed, 

as  and  for  his  last  will  and  testament,  at aforesaid,  on  the 

day  and  year  first  aforesaid. 

In  witness  whereof  the  undersigned  have  hereunto  signed 

our  names  as  witnesses,  at  aforesaid,  on  the  day  of 

19  — ,  within  six  days  after  the  making  of  said  disposition 

of  his  property  by  the  said . 

(Signatures.) 


§  682.  Probate  of  wills." — ^When  the  testator  dies,  his 
relatives  usually  find  the  will,  if  there  is  any,  safely  among 
his  papers.  Whoever  has  it,  or  gets  it,  must  take  it  to  the 
executor,  or  to  the  proper  probate  court,  within  thirty  days. 

A  will  is  not  valid  to  change  the  ownership  of  property 
until  it  has  been  proved  and  allowed  in  the  probate  court,  or 
on  an  appeal  from  it. 


may  dispose  of  his  wages  and 
other  personal  estate  to  the 
value  of  two  hundred  dollars, 
by  word  of  mouth,  or  by  an  or> 
dinary  writing,  under  certain 
conditions.  Such  a  disposition 
is  called  a  "nuncupative  will." 
Nuncupative  wills  are  never 
favored,  and  instances  of  them 
seldom  arise  in  actual  practice. 
The  limit  on  the  amount  that 
may  be  thus  bequeathed,  and 
the  requirement  that  a  mem- 
orandum of  the  will  must  be 
made  in  writing  within  six 
days,  and  that  the  will  must  be 
offered  for  probate  within  sis 
months  from  the  testator's 
death,  prevent  their  frequent 
occurrence.  They  are  usually 
obtained   from   letters   written 


on  the  battlefield  or  in  campj 
and  their  validity  may  depend 
more  on  the  small  sum  involved 
than  on  the  exactness  with 
which  the  statute  is  obeyed. 
P.  S.  Sees.  2735,  2736;  Van 
Deuzer  v.  Gordon,  39  Vt.  Ill; 
Gould  V.  Safford,  39  Vt.  498; 
Goodell  V.  Pike,  40  Vt.  319. 
6lf  the  will  of  a  testator,  domi- 
ciled ,  in  Vermont,  disposes  of 
land  in  some  other  State  where 
the  requirements  are  different, 
not  only  should  the  will  follow 
the  law  of  the  State  where  the 
land  lies,  but  the  probate  also 
and  the  findings  of  the  probate 
court.  I 

Consult   Bowen   v.    Johnson,    5- 
E.  I.  112  (118). 
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Usually  some  one  "propounds"  the  written  instrument  for 
probate,  that  is,  he  offers  it  and  urges  its  allowance.  The  per- 
son so  propounding  is  called  the  "proponent."  Commonly  it 
is  the  one  named  as  executor.  Should  he  decline,  any  one 
interested  may  propound  the  instrument;  or,  even  if  no  one 
appeared  as  proponent,  the  court  would  appoint  a  time  and 
place  for  hearing,  and  would  proceed  in  the  regular  manner 
to  ascertain  if  the  instrument  had  been  properly  executed;  in 
other  words,  whether  it  is  a  legal  will.  \ 

Notice  to  appear  and  contest  the  probate  of  a  will  is  given 
in  this  State  by  publication  only,  and  not  by  personal  notice 
to  the  heirs  at  law.  The  court  selects  the  newspaper;  and 
three  successive  weekly  insertions  are  all  that  the  law  requires. 

Sometimes  the  will  of  a  resident  of  this  State  is  made  in 
some  other  State,  where  he  then  resided  or  was. 

When  the  will  of  a  non-resident  has  already  been  proved 
or  filed  in  th^  proper  court  or  office  of  some  other  State  or 
country,  the  original  will  cannot  usually  be  had  for  probate 
in  this  State;  and  in  certain  cases  our  law  permits  a  duly 
authenticated  copy  of  such  a  foreign  will  and  its  probate,  or 
a  duly  certified  copy  with  the  certificate  of  the  custodian  that 
the  will  has  become  operative,  to  be  offered  and  proved  like 
the  original  instrument,  before  referred  to. 

When  there  is  delay  in  granting  letters  testamentary,  or 
of  administration,  occasioned  by  an  appeal  or  otherwise,  the 
court,  by  an  order  from  which  no  appeal  lies,  may  appoint  a 
special  administrator  to  collect  and  take  charge  of  the  estate 
until  the  questions  causing  delay  are  decided,  and  an  executor 
or  administrator  has  been  appointed. 

The  duties  of  a  special  administrator  are  stated  in  the  stat- 
utes, are  indicated  in  the  letters  issued  to  him  by  the  court, 
and  terminate  on  the  appointment  of  his  successor,  the  regular 
personal  representative. 

When  a  will  is  presented,  the  person  named  in  it  as 
executor  must  make  known  to  the  court  his  acceptance  of  the 
position,  or  must  refuse  in  writing  to  accept. 
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If  for  any  reason  the  executor  does  not  act,  the  court 
will  issue  letters  of  administration  with  the  will  annexed,  to 
some  suitable  person,  either  alone,  or  with  a  surviving,  or 
remaining  executor,  if  there  were  one. 

Likewise,  when  an  executor  or  administrator  has  com- 
menced to  execute  his  trust,  as  such,  and  his  authority  has 
terminated  by  death,  removal,  resignation,  or  otherwise,  letters 
of  administration  de  bonis  non,  that  is,  with  respect  to  the 
property  not  already  administered  upon  by  the  prior  incum- 
bent, are  issued  to  another  suitable  person,  whose  duties,  pre- 
scribed by  statute,  are  like  those  of  the  former  person,  so  far 
as  circumstances  will  permit. 

§  683.  Appraisers  and  commissioners. — ^Every  executor 
or  administrator,  within  three  months  after  his  appointment, 
must  return  a  sworn  inventory  of  the  property  of  the  deceased. 

The  courts  appoints,  usually  at  the  time  of  granting  the 
letters,  two,  three  or  more  disinterested  appraisers  and  the 
like  number  of  suitable  commissioners.  Frequently  the  same 
men  serve  in  both  relations. 

As  appraisers  they  put  a  value  upon  the  various  items 
and  articles  composing  the  estate  of  the  deceased,  except  the 
wearing  apparel  and  the  articles  likely  to  be  consumed  in  the 
subsistence  of  the  family. 

The  commissioners  are  appointed  to  pass  upon  and  to  al- 
low, diminish  or  disallow  all  claims  which  by  law  survive 
against  the  estate,  represented  by  the  personal  representative, 
and  all  claims  in  offset  in  favor  of  such  estate,  but  not  claims, 
for  the  possession  of  or  title  to  real  estate.  They  are  judicial 
triers  of  law  and  fact,  taking  the  place  both  of  court  and  jury. 
They  have  nothing  to  do  with  claims  arising  since  the  death 
of  the  deceased,  nor  with  the  distribution  of  his  property 
among  his  heirs  or  otherwise.  Their  province  is  simply  to  de- 
termine and  report  the  state  of  the  account  between  the  de- 
ceased and  those  persons  who  claim  that  he  owed  them. 

To  them,  and  not  to  the  administrator,  nor  to  the  probate 
court,  should  creditors  of  the  deceased  present  their  claims. 
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Notice  of  their  appointment  is  given  by  posting  in  four  differ- 
ent public  places,  and  by  publication  three  weeks  successively 
in  some  newspaper. 

A  time  is  limited,  not  less  than  six  nor  more  than  eigh- 
teen months,  within  which  creditors  may  present  their  claims, 
and  this  time  may  be  extended  up  to  twenty-four  months. 

Suing  an  executor,  administrator,  or  an  heir,  which  was 
the  common  law  method  of  collecting  a  claim  against  one  who 
had  died,  is  unknown  in  Vermont,  except  when  the  usual  legal 
steps  have  been  omitted,  when  the  debt  is  one  which  is  charge- 
able to  the  heirs,  and  in  actions  of  replevin  and  of  ejectment, 
or  other  actions  to  recover  the  seisin  and  possession  of  real 
estate.  All  actions  besides  these,  when  pending  against  one 
who  dies,  are  discontinued  upon  the  appointment  of  commis- 
sioners. The  attachments,  if  any,  are  discharged,  and  the  mat- 
ters in  issue  are  settled  in  the  probate  court. 

When  commissioners  are  appointed  and  give  the  required 
notices,  all  creditors  must  present  their  claims  within  the  time 
limited  or  they  will  be  forever  barred,  and  cannot  even  be 
pleaded  in  offset  in  an  action  brought  by  the  executor  or  ad- 
ministrator. 

But  creditors  may  be  situated  so  that  they  fail  without 
fault  to  present  their  claims  in  season;  and  the  probate  court 
has  a  discretionary  power  to  extend  the  time,  not  exceeding 
three  months,  for  the  commissioners  to  examine  the  claims. 

Provisions  are  made  in  our  statutes  for  the  case  when  the 
executor  or  administrator,  himself,  has  a  claim  against  the 
deceased;  for  claims  against  the  deceased  jointly  with  others, 
living  or  dead ;  for  filling  vacancies  among  the  commissioners ; 
and  for  notice  to  be  given  by  them  to  the  claimants,  when 
their  claims  are  disallowed  to  the  amount  of  twenty  dollars. 

After  the  commissioners  have  completed  their  duties,  they 
return  their  report  into  court;  and  if  their  proceedings  are 
regular  in  form,  the  court  will  accept  it  by  an  order  to  that 
effect.  They  are  the  sole  judges  of  the  correctness  of  their 
findings,  while  the  appeal  from  their  decision  is  not  to  the 
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probate  court,  but  to  the  county  court,  and  must  be  taken 
within  twenty  days. 

A  certain  class  of  claims,  called  contingent,  because  they 
are  not  provable  as  debts  against  the  deceased,  may  be  pre- 
sented to  the  commissioners,  and  our  statutes  provide  for  the 
ascertainment  of  the  amount  due  and  the  payment  of  the  same. 
The  rule  as  to  barring  claims  not  presented  to  the  commission- 
ers does  not  apply  to  contingent  claims. 

The  acceptance  of  a  commissioner's  report  by  the  probate 
court,  and  the  record  thereof  in  due  form,  constitutes  a  judg- 
ment of  the  court,'  with  all  the  usual  incidents  which  charac- 
terize such  a  proceeding  in  the  law. 

§  684.  General  powers  and  duties  of  administrators  and 
executors. — An  administrator,  by  virtue  of  his  office,  has  au- 
thority only  to  administer  upon  the  estate.  He  must  ascertain 
its  assets  and  indebtedness,  must  put  such  assets  into  a  condi- 
tion proper  to  pay  the  indebtedness,  if  they  are  sufficient  there- 
for; and  the  surplus,  if  any,  into  a  condition  fit  for  distribu- 
tion among  those  legally  entitled  thereto.  Whatever  proper 
expenditures  he  may  make  in  carrying  out  these  duties  will 
be  allowed  him  by  the  probate  court  in  the  settlement  of  his 
administration  account;  and  while  the  court  upon  such  set- 
tlement will  probably  compel  him  to  ask  for  and  receive  a 
proper  allowance  for  such  expenditures,  and  will  see  that  he 
pays  it  over  to  the  persons  who  may  have  trusted  him  therefor, 
on  the  faith  of  his  possession  of  the  assets  of  the  deceased; 
yet  if,  in  caring  for  and  in  administering  upon  such  estate 
it  becomes  necessary  to  incur  an  indebtedness,  he  cannot  bind 
the  estate  for  its  payment.  He  can  only  bind  himself.  He 
cannot  be  sued  as  an  administrator,'  and  any  action  brought 
against  him  in  that  capacity  is  an  action  against  him  person- 
ally, and  not  against  the  estate,  in  which  action  the  property 
of  the  estate  cannot  be  attached. 


•Sowles   V.   Quinn,   61  Vt.   354. 
7See    Chap.    XII.    J318,    note   44. 
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A  personal  representative  should  sue  for  and  recover  such 
claims  of  the  deceased  against  others,  as  seem  to  warrant  the 
expense. 

One  of  the  duties  of  an  executor  or  administrator  is  to 
commence  and  prosecute,  by  leave  of  the  probate  court,  such 
actions  as  may  be  required  to  set  aside  conveyances  of  lands 
or  chattels  made  by  the  deceased  in  his  lifetime,  in  fraud  of 
his  creditors,  resulting  "in  such  a  diminution  of  the  assets  that 
the  estate  is  not  sufficient  to  pay  the  debts  in  full.' 

§  685.  Disposition  of  the  personal  estate. — If  the  de- 
ceased left  money  in  bank,  debts  due,  rents  accruing,  or  other 
property  which  is  readily  turned  into  money  at  a  fixed  and 
evident  value,  and  is  sufficient  to  pay  all  charges,  the  adminis- 
trator's duty  is  simple.  He  should  pay  the  funeral  expenses, 
probate  fees  and  other  like  charges  as  soon  as  practicable. 
He  should  also  promptly  pay  the  claims  allowed  by  the  com- 
missioners. As  soon  as  the  commissioners  have  filed  their  re- 
port,  which  they  should  do  at  the  earliest  possible  date  after 
the  six  months,  or  other  life  of  their  commission,  has  expired, 
he  should  apply  to  the  court  for  the  settlement  of  his  account. 
With  such  estates  the  entire  period  required  for  a  settlement 
in  the  probate  court  need  not  exceed  eight  or  nine  months. 
The  law  requires  an  account  to  be  rendered  within  one  year, 
though  necessarily  it  cannot  require  an  estate  to  be  fully  set- 
tled within  that  time. 

A  fair  proportion  of  all  estates,  however,  are  not  so  sim- 
ple. The  deceased  most  likely  did  not  leave  money  enough, 
in  bank  or  elsewhere,  to  pay  his  debts  and  the  expenses  of 
administration.  Instead,  he  may  have  left  his  real  estate  en- 
cumbered ;  his  personal  estate  may  be  the  unsaleable  remnants 
of  a  stock  of  goods;  his  debtors  are  slow,  litigious,  and  per- 
haps insolvent;  so  that  the  administrator  needs  all  his  skill 
to  reduce  the  assets  to  money,  and  to  complete  his  labors. 

A  personal  representative  is  held  to  the  exercise  in  good 


«See  Chap.  XIX,  $$  617,  618. 
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faith  of  reasonable  skill  and  prudence.  He  must  get  all  lie  can 
for  the  property  he  sells ;  but  if  in  doubt  he  may  apply  to  the 
court  for  an  order  to  sell  the  personal  estate,  either  at  private 
sale  or  public  auction ;  and  when  he  sells  under  such  an  order 
he  is  accountable  only  for  the  price  received.  Otherwise  he 
might  have  to  defend  his  prudence  and  good  faith  upon  the 
final  accounting.  The  rents,  income  and  profits  of  real  estate, 
too,  are  assets  in  the  administrator's  hands;  though  in  many 
instances  the  lands  are  occupied  by  those  who  will  finally  re- 
ceive them,  and  whose  debt  for  such  use  is  a  charge  merely  "in 
name.  The  administrator  should  be  careful,  however,  that 
those  who  occupy  such  lands  are  able  to  pay  the  rent,  if  it 
should  turn  out  that  they  are  bound  to  do  so. 

Payment  of  the  expenses,  debts,  and  legacies,  if  any,  is  the 
ground  on  which  a  personal  representative  seeks  to  sell  any 
part  of  the  estate.  Personal  property  he  may  sell  without  an 
order,  if  he  will  take  the  risk,  which  is  not  great,  of  showing 
the  fairness  of  the  sale.  Real  estate  can  be  sold  only  by  special 
order  of  the  court,  the  statutory  requirements  being  first  com- 
plied with. 

A  substantial  part,  however,  of  the  estate  is  often  never 
sold.  If  the  estate  does  not  exceed  three  hundred  dollars, 
above  the  debts  and  expenses  of  settlement,  the  court  has 
discretion  to  assign  that  sum  for  the  use  of  the  widow  and 
children.  Save  when  the  accepted  provisions  of  a  will  make 
other  disposition,  the  widow  receives  her  own  and  her  hus- 
band's wearing  apparel,  and  a  reasonable  support  for  herself 
and  minor  children,  during  at  least  eight  months  after  admin- 
istration is  granted.  Motherless  children  under  seven  are 
entitled  to  support  out  of  the  personal  estate  and  the  income 
of  the  real,  and  all  the  property  is  charged  with  the  support  of 
children  under  seven  until  they  reach  that  age.  The  widow 
unless  barred  by  an  ante-nuptial  or  other  contract,  in  the 
cases  provided  for  by  law,  or  when  she  accepts  some  differept 
provision  made  for  her  by  will,  is  entitled  to  one-third  of  the 
real  and  to  at  least  one-third  of  the  personal  estate. 
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While  it  is  proper  for  the  administrator  to  expend  a  rea- 
sonable sum  in  support  of  the  widow  and  children,  awaiting 
the  approval  of  the  court,  upon  the  confirmation  of  his  final 
account,  sometimes  it  is  safer  to  have  an  order  in  advance, 
limiting  the  amount,  and  directing  its  regular  payment.  Some- 
times, too,  the  beneficiary  may  demand  an  order.  The  admin- 
istrator may  be  averse  to  the  widow 's  interest ;  may  even  deny 
that  she  is  the  widow;  and  possibly  may  refuse  to  pay  until 
compelled,  although  the  court  so  orders. 

Tangible  personal  estate,  not  needed  for  sale  to  pay 
charges,  nor  assigned  to  the  widow  or  children,  is  divided  by 
special  commissioners,  or  otherwise,  like  real  estate. 

§  686.  Accounting  and  settlement  of  an  estate. — When 
the  debts  of  a  deceased  person  have  been  paid;  when  the 
funeral  expenses,  probate  fees,  cost  of  administration,  cost  of 
monument  or  gravestone,  the  support  of  the  family,  and  the 
maintenance  of  the  children  until  they  become  seven  years 
of  age  have  been  provided  for;  after  the  widow  has  had  her 
assignment  of  homestead,  thirds,  and  personal  allowance,  if 
any  of  the  estate  still  remains,  it  is  distributed  according  to 
the  terms  of  the  will;  or  to  the  provisions  of  the  statutes,  if 
there  is  no  will. 

The  usual  practice  is  for  the  personal  representative  to . 
draw  and  file  in  the  probate  court  his  final  account  of  the 
administration.    It  should  itemize  his  transactions  and  arrange 
them  in  systematic  order. 

The  required  notice,  by  publication  or  otherwise,  is  then 
given.  A  hearing  is  had  before  the  court.  Any  interested 
party  may  be  heard  to  object.  Witnesses  are  often  examined, 
and  extensive  litigation  is  sometimes  indulged  in.  The  ac- 
counting officer  is  examined  under  oath;  he  produces  his  re- 
ceipts and  vouchers,  and  if  challenged  endeavors  to  show  the 
correctness,  prudence  and  good  faith  of  each  of  his  transac- 
tions. He  often  amends  his  account,  bringing  it  down  to  date, 
inserting  items  and  amounts  at  first  not  fully  entered.  The 
court  also  sometimes  amends  it  for  him,  requiring  him  to  ac- 
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count  for  things  whicli  he  has  not  credited  to  the  estate,  or 
disallowing  his  charges  for  services  and  expenses  when  they 
seem  to  be  incorrect  or  excessive. 

Thus  the  true  balance  in  the  executor's  or  administrator's 
hands  is  finally  obtained.  The  court  in  some  proper  manner, 
upon  due  hearing  of  disputing  claimants,  if  necessary,  wiU 
ascertain  who  are  the  persons  entitled  to  share  in  the  surplus 
of  the  estate,  and  in  what  proportion;  and  the  decree  of  dis- 
tribution will  be  made  accordingly. 

When  the  estate  is  insolvent,  substantially  the  same  pro- 
cedure occurs  relative  to  the  accounting.  Creditors  are  some- 
times more  critical  than  heirs  as  to  the  management  of  an 
estate,  but  the  rules  of  law  are  much  the  same.  The  account- 
ing official  enters  on  one  side  of  his  account  the  amount  real- 
ized from  the  property  of  the  deceased;  on  the  other,  the 
preferred  charges,  assignments  and  allowances  to  which  the 
law  gives  precedence  over  the  claims  of  general  creditors. 

When  the  true  balance  is  arrived  at  by  the  decision  of 
the  court,  it  is  a  matter  of  arithmetic  to  ascertain  the  percent- 
age on  each  dollar  of  the  claims,  which  the  estate  can  pay. 
The  final  decree  states  this  and  orders  the  personal  representa- 
tive to  pay  it. 


§  687.  Appeals. — The  jurisdiction  of  the  probate  court 
is  original  and  exclusive,  but  not  final.*  With  some  few  ex- 
ceptions noted  in  the  statutes,  every  final  order,  sentence,  de- 
cree, or  denial  of  a  probate  court  may  be  re-examined  in  the 
county  court  upon  appeal;  and  questions  of  law  raised  upon 


»The  exclusive  oriprinal  jurisdic- 
tion over  the  estates  of  de- 
ceased persons  is  conferred 
upon  the  probate  courts  by  the 
Vermont  statutes. 
Powers  V.  Powers,  57  Vt.  49; 
Morse  v.  Lyraan,  64  Vt.  167. 
The  court  of  chancery  has 
neither  original,  concurrent  nor 
appellate  jurisdiction  in  pro- 
bate matters,  but  merely  a  spe- 
cial and  limited  auxiliary  juris- 


diction, to  be  invoked  only 
when  the  powers  of  the  probate 
court  are  inadequate  to  grant 
the  relief  to  which  the  parties 
are  entitled. 

Goflf  V.  Eobinson,  60  Vt.  (641); 
Hotchkiss  V.  Ladd,  68  Vt.  209; 
Blair  v.  Johnson,  64  Vt.  598; 
Ward  V.  Church,  66  Vt.  490; 
Davis  V.  Eastman,  66  Vt.  651; 
Harris  v.  Harris,  79  Vt.  22. 
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the  same  may  be  reviewed  in  the  supreme  court  in  the  usual 
way. 

The  county  court  in  such  cases  is  the  superior  probate 
court. ^*  An  appeal  does  not  lie  every  time  a  party  is  dis- 
satisfied with  an  adverse  decision,  but  only  from  such  an  order, 
denial  or  decree,  as  finally  disposes  of  the  subject  matter  in  the 
probate  eourt.^^  An  appeal  is  taken  by  filing  a  written  appli- 
cation therefor  in  the  register's  of6.ce  within  20  days  from  the 
date  of  the  decision  appealed  from.  In  the  case  of  a  claim 
passed  on  by  commissioners  this  date  is  the  date  of  returning 
their  report. 

The  application  for  appeal  should  set  forth  the  prior  pro- 
ceedings on  which  it  is  based.  A  bond  with  the  statutory 
condition  must  be  filed  within  the  required  20  days,  the  surety 
and  amount  being  approved  by  the  court,  which  thereupon 
makes  an  order  for  notice  and  furnishes  a  certified  copy  for 
service  on  the  appellee,  and  for  entry  in  the  county  court 
within  21  days. 

By  far  the  most  frequent  occasion  for  appeal  is  the  de- 
cision of  commissioners,  allowing  or  disallowing  some  claim. 
This  appeal  may  be  taken  when  twenty  dollars  is  in  dispute, 
but  not  for  less.  ^When  the  claimant  or  alleged  creditor  ap- 
peals, he  should  file  his  declaration^^  in  the  register's  office. 


loOn  appeals  from  probate  the 
county  court  sits  as  a  higher 
'  court  of  probate,  and  its  juris- 
diction is  co-extensive  with 
that  of  the  probate  court.  It 
is  not  limited  to  the  particular 
questions  which  arose  in  the 
probate  court  in  the  matter  so 
appealed,  but  extends  to  all 
matters  originally  within  the 
jurisdiction  of  that  court.  It 
is  an  appellate  court  for  the  re- 
hearing and  re-examination  of 
all  matters,  even  such  as  rest  in 
the  discretion  of  the  court,  and 
not  merely  the  particular  ques- 
tions which  may  have  been 
acted  upon  in  the  court  below. 
Francis    v.   Lathrope,    2   Tyler, 


372;  Adams  v.  Adams,  21  Vt. 
163;  Holmes  v.  Holmes,  26  "Vt. 
536;  Hilliard  v.  McDaniels,  48 
Vt.  132;  Maughan  v.  Burns,  64 
Vt.  316;  Brown  v.  Brown,  66 
Vt.  76;  Welch's  Will,  69  Vt. 
127. 

"Kimball  v.  Kimball,  19  Vt.  579; 
Adams  v.  Adams,  31  Vt.  162, 
French  v.  Winsor,  24  Vt.  402: 
Leach  v.  Leach,  50  Vt.  618; 
Felton  V.  Sowles,  57  Vt.  382. 

i2When  a  claimant  appeals  from 
the  decision  of  commissioners 
he  is  required  to  file  in  the 
probate  court  a  declaration 
setting  forth  his  claim.  Upon 
entering  his  appeal  in  the  coun- 
ty court  he  has  to  file  in  that 
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and  a  copy  of  it  goes  up  with  the  appeal  copies.  If  the  admin- 
istrator or  other  representative  of  the  estate  appeals,  he  files 
objections  in  the  probate  office  while  the  creditor  files  his  dec- 
laration in  the  county  eourt.^* 

Sometimes  the  executor  or  administrator  will  decline  to 
appeal  from  the  allowance  of  a  claim,  and  some  other  inter- 
ested person  may  wish  to  carry  the  question  up,  which  he  may 
do.  The  bond  in  such  a  case  must  not  only  secure  the  inter- 
vening damages  and  costs  to  the  creditor  or  claimant,  but 
must  also  secure  the  estate  from  damages  and  costs. 

Appeals  from  commissioners  are  entered,  docketed  and 
tried  in  the  county  court  much  as  are  actions  for  like  matters 
originally  brought  therein.^*    Appeals  from  other  matters  dis- 


couit  a  certified  copy  of  such 
declaration.  The  county  court 
then  tries  the  question  upon 
that  declaration  and  certifies 
its  decision  back  to  the  probate 
court,  where  the  same  proceed- 
ings are  afterwards  had  as 
though  the  decision  had  been 
made  by  that  court  in  the  first 
place. 

Smith  V.  Purmort,  63  Vt.  378 
(381). 

In  the  probate  court,  claims  in 
favor  of  and  against  a  creditor 
are  received  informally  and  are 
disposed  of  before  the  commis- 
sioners without  pleadings.  But 
when  the  matter  passes  into 
the  county  court,  and  there  be- 
comes an  action,  there  must  be 
a  sufficient  declaration,  and  the 
cause  must  be  tried  upon  an 
issue  regularly  joined. 
Lynde  v.  Davenport,  57  Vt. 
597;  Thorp  v.  Thorp,  75  Vt.  34 
(39) 

An  appellant  in  the  county 
court  is  not  confined  to  his  dec> 
laration  filed  in  the  probate 
court,  but  may  file  such  addi- 
tional counts  as  the  nature  of 
his  case  demands. 
Adams  v.   Sawyer,   3  Vt.   373; 


Abbott  v.  Gale,  11  Vt.  525; 
Brown  V.  Brown,  66  Vt.  76; 
Cutting  V.  Ellis,  67  Vt.  70. 
The  county  court  may  alloTi) 
the  filing  of  a  declaration  in 
account  in  place  of  one  in  as- 
sumpsit filed  in  the  probate 
court. 

Leonard  v.  Leonard,  67  Vt.  318. 
An  appeal  opens  to  the  appellee 
all  matters  which  entered  into 
the  determination  of  the  bal- 
ance, so  far  as  the  pleadings 
may  entitle  him  to  litigate 
them. 
Thorp  V.  Thorp,  75  Vt.  34. 

I'The  appellant  must  file  in  the 
county  court:  (1)  a  certified 
copy  of  the  record  of  the  pro 
ceedings  appealed  from;  (3)  of 
the  application  for  and  allowi 
ance  of  the  appeal;  (3)  of  the 
declaration  or  objections  in 
cases  of  appeals  from  commis- 
sioners; (4)  evidence  of  notice 
to  the  adverse  party  under  the 
order  of  court. 
P.  S.  Sec.  2983. 

i*On  appeal  to  the  county  court, 
parties  to  the  litigation  over 
claims  presented  to  the  com- 
missioners have  no  constitution- 
al right  to  a  jury  trial,  and  it 
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posed  of  in  the  probate  courts  are  tried  in  the  manner  appro- 
priate to  the  peculiar  facts  of  each.^°  Appeals  from  the  pro- 
bate of  wills  are  generally  tried  by  jury  if  contested  in  the 
county  court. 


§  688.    Proponent's  declaration"  in  county  court. 

{Heading  as  in  ^  75  (3). 

Now  comes  of  the  [executor]    [residuary 

devisee]   etc.,  named  as  such  in  that  certain  [written]   instru- 
ment [in  writing]  hitherto  offered  for  probate,  in  the  probate 

court  for  the  district  of  iia  said  county,  as  and  for  the 

last  will  and  testament  of  ,  late  of  in   [said]   the 


i8  discretionaiy  with  the  court 
to  allow  such  a  trial  under  P. 
S.  Sec.  2984,  or  to  appoint  a 
referee  under  P.  S.  Sec.  1792. 
Ee  Weatherhead,  53  Vt.  653; 
Lynde  v.  Davenport,  57  Vt. 
^97;  Hurlburt  v.  Miller,  72  Vt. 
110. 

isThe  technical  accuracy  of  com- 
mon law  pleadings  is  not  re- 
quired in  the  county  court  on 
appeal  from  probate  on  a  peti' 
tion. 

In  re  Peck's  est.,  80  Vt.  469 
(486). 

loThe  pleadings  in  these  two 
forms  are  adapted  from  those 
used  in  Manley  v.  Staples,  65 
Vt.  370. 

While  the  statutes  do  not  pro- 
vide expressly  how  an  issue  of 
fact  shall  be  raised  in  pleading 
upon  the  propounding  of  a  will 
in  the  county  court,  the  analo- 
gy of  kindred  legislation  and 
decisions  favors  the  idea  tha* 
there  should  be  a  declaration 
sufScient  to  set  forth  in  tra- 
versable language  the  facts 
which  the  proponent  must  prove 
in  order  to  prevail. 
See  P.  S.  Sec.  2977;  $  687, 
note  12. 
In    the   probate    court    all   the 


proceedings  relative  to  the  set- 
tlement of  an  estate  are  merely 
parts  of  one  entire  cause,  oi 
matter  of  legal  cognizance;  and 
that  entire  cause  is  commonly 
expressed  by  its  brief  title: 
"In  the  matter  of  the  estate 

of  "  or  "In  re "  See 

$  75  (6)  (7).  But  when  a  por- 
tion, only,  of  such  an  entire 
cause  passes  up  to  the  county 
court,  for  trial  and  judcTnenl 
as  to  the  particular  matter^ 
there  involved,  it  becomes  an 
action  in  that  court,  not  widely 
differing  in  form  from  actions 
based  on  the  common  law.  As 
such  action  it  properly  may 
have  a  title;  and  logically  fbi 
most  appropriate  title  for  a 
contested  will  case  is  tha^  of 
"John  Doe,  proponent,  v.  Bicli- 
ard  Koe,  contestant."  So,  too, 
the  most  logical  method  of 
pleading  and  joining  issue  is 
for  the  proponent  to  file  a  decla> 
ration  and  the  contestant  to 
file  a  plea;  which,  like  common 
law  pleas,  may  be  a  general 
traverse,  a  special  traverse,  or 
a  plea  in  avoidance,  setting  up 
new  facts,  which  the  propo- 
nent would  not  need  to  nega- 
tive in  his  declaration. 
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county  of ,  in  the  State  of ,  deceased;  and  thereupon 

propounds  said  written  instrument  for  prohate  and  says: 

That  at  [aforesfud]  in  the  county  of  ,  hitherto 

to  wit,  on  the  day  of*'  ,  the  said  {^estqtqr), 

then  in  life,  did  sign,  seal,  publish  and  declare  the  said  in- 
strument as  [his]   last  will  and  testament  in  the  presence  of 

[and]    and  ,  the  three  subscribing  witnesses 

thereto ;  who  each  then  and  there  subscribed  said  instrument  as 

a  witness  to  the  said  act  of  the  said  ,  in  [his]  presence, 

and  at  [his]  request,  and  in  the  presence  of  each  other. 

That  the  said {testator)  then  and  tii^re  was  of  full 

age  and  of  sound  mind  to  make,  execute,  publish  and  declare 
said  written  instrument  as  his  last  will  and  testament;   [that 

being  so  in  life  he  then  and  there  resided  at in  the  county 

of ;]  that  he  has  died  since  that  time  [to  wit  at on 

the  day  of  ]  ;  that  just  previous  to  and  at  the  time 

of  his  said  decease  he  resided  at  in  the  county  of ; 

[that  said  written  instrument  is  the  same  which  was   (die) 

allowed  by  said  probate  court  on  the day  of ,  from 

whi<ih  decision  the  said  (proponent)  (contestant)  has  taken  this 
appeal;]  and  that  the  said ,  in  his  lifetime  did  in  no  man- 
ner revoke  nor  alter  the  written  instrument  aforesaid. 

Wherefore  the  said  proponent  prays  judgment  that  said 
written  instrument  may  be  established  as  the  last  will  and 
testament  of  the  said deceased. 

{Conclusion  as  in  §  77  (1)  etc) 

§  689.    Contestant's  plea''  to  proponent's  declaration. 

{Beading  as  in  §  75  (3),) 

Now  comes the  contestant  in  the  above  entitled  cause, 

by [his]  attorney,  and  for  plea  says : 

That  the  said  written  instrument  in  (said  proppnppt'o  decla- 
ration mentioned  ought  not  to  be  admitted  to  probate  [estab- 
lished and  allowed]  because  the  same  is  not  the  last  will  and 

testament  of  the  said ,  deceased ;  and  this  the  said  contestant 

prays  may  be  inquired  of  by  the  country. 

And  for  a  further^'  plea  in  this  behalf  the  said  contestant 
says  that  the  said  written  instrument  ought  not (See 

"gps  Chap.  XIV,  $  334,  note  12.  nent's  proof  so  fnjjy  tk»t  thri 

iBP^ubtless  in  most  cases  ths  g^n-  gpepi^l   travisTses   inll   jutt  be 

eral   traverse   will   enable   the  needed. 

contestant  to  meet  the  propo'> 
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above.)  because  the  same  was  not  signed  by  the  said noi" 

by  his  name  written  by  some  other  person  in  his  presence, 
and  by  his  express  direction,  and  attested  and  subscribed  by 

three  or  more  credible  witnesses  in  the  presence  of  said  

and  in  the  presence  of  each  other;  and  this  the  said  contestant 
prays  may  be  inquired  of  by  the  country. 

And  for  further^'  plea  (etc.)   because  at  the  said 

time  of  the  said  alleged  execution  of  said  written  instrument 

the  said was  not  of  sound  and  disposing  mind  to  make  and 

execute  a  last  will  and  testament;  but  on  the  contrary  he  then 
and  there  was  of  unsound  mind,  [insane]  and  mentally  in- 
capable of  making  a  will;  and  this  the  said  contestant  prays 
may  be  inquired  of  by  the  country. 

And  for  further^*  plea  in  this  behalf  the  said  eontestani! 

says  that (etc.)  because  the  said did  not  execute 

said  instrument  of  [his]  own  free  will  and  accord  but  on  the 
contrary  the  execution  thereof  was  procured  by  the  fraud  and 

undue  influence  of  [the  said therein  named  as  a  legatee] 

and  of  divers  other  persons  [in  their  interest]  to  the  said 

contestant  unknown,  all  which  the  contestant  is  ready  to 
verify,  wherefore  [he]  prays  judgment,  etc. 

(Conclude  as  in  ^  521.) 

§  690.    Verdicts  in  appealed  contested  will  causes. 

(Proponents  verdict.) 
(Heading  as  in  ^  75   (3). 

In  this  cause  the  jury  on  their  oath  say  that  the  written 
instrument  offered  for  probate  and  purporting  to  be  the  last 
will  and  testament  of  deceased  is  the  last  will  and  tes- 
tament of  the  said . 

(Signature.)     Foreman. 

(Contestant's  verdict.) 
(Heading  as  in  §'  75  (3).) 

In  this  cause  the  jury  on  their  oath  say  that  the  written 
instrument  offered  for  probate  and  purporting  to  be  the  last 

I'Fraud  and  undue  influence  as  to  stances  appear  to  have  attended 
the  making  of  »  will  are  ordi-  the  execution  of  the  will, 
narily  for  the  contestant  to  Barney's  will,  70  Vt.  352;  Cow- 
prove  affirmatively;  but  the  dry's  will,  77  Vt.  359;  Watkins' 
burden  is  shifted  upon  the  pro*  will  81  Vt.  84;  Mason's  will,  82 
poaent    if    SQspicious     circnm-  Vt.  160. 
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-  deceased  is  not  the  last  will  and 
{Signature.)     Foreman. 


§  691.  Judgments  in  probate  causes. — In  these  causes  the 
general  nature  of  a  judgment  does  not  differ  essentially  from 
judgment  in  other  causes.  The  facts  are  determined,  as  in 
other  actions,  by  the  verdict  of  a  jury,  the  report  of  a  referee, 
or  the  findings  made  by  the  judges  of  the  court.  The  language 
of  the  judgment  will  vary  according  to  the  nature  of  the  case. 
In  contested  will  causes  it  usually  recites  the  essential  requi- 
sites of  the  execution  of  such  an  instrument,  and  then  adjudges 
that  the  instrument  is  the  last  will  and  testament  of  the  person 
named ;  or  else  merely  adjudges  that  it  is  not  such  last  will. 

In  ordinary  appeals  from  commissioners  a  judgment  for 
plaintiff  orders  that  the  claimant,  or  plaintiff,  have  judgment 
against  the  administrator  on  the  declaration,  and  do  recover 
of  the  estate  a  sum  named,  with  or  without  costs."" 

Costs  in  probate  appeals,  when  they  go  against  an  estate, 
are  awarded  against  the  administrator,  etc.,  personally;'^  and 
he  will  be  allowed  for  his  payment  of  them  in  the  settlement 
of  his  account. 

In  appeals  from  final  probate  orders,  the  judgment  may 
afSrm  the  order,  usually  repeating  its  language,  or  may  mod- 
ify it  according  to  the  equities  of  the  particular  case. 

The  judgment  in  a  probate  appeal  cause  usually  concludes 
with  an  order  "that  the  final  decision  and  judgment  of  this 


ioin  the  county  court,  on  probate 
appeals,  costs  are  discretionary, 
and  must  be  expressly  allowed 
there  or  they  are  not  given. 
Such  discretion  is  to  be  rea- 
sonable and  not  arbitrary.  In 
the  supreme  court,  however,  it 
is  so  much  a  matter  of  course 
for  the  prevailing  party  to  have 
them  that  they  are  adjudged  by 


implication  if  nothing  is  said 
about  them  in  the  mandate. 
Brigham  v.  Brigham,  15  Vt. 
788;  Beynolds  v.  McGregor,  16 
Vt.  191;  Sargent  v.  Sargent, 
18  Vt.  330;  Allen  v.  Bice,  24 
Vt.  647;  Jones  v.  Enappen,  63 
Vt.  391;  Bliss  v.  Little,  64  Vt. 
133. 
210 'Hear  v.  Skeelea,  22  Vt.  152. 
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court  pball  be  certified^^  to  the  probate  eoxfrt  for  the  district 
of ,"  etc."' 


S2P.  S.  Sec.  2988;  Green  v.  (Jlark, 
24  Vt.  136;  Atherton  v.  Pul- 
ham,  55  Vt.  388. 
2?The  etjunty  eourt,  as  t^e  supe- 
rior court  of  probate,  has  ap- 
pellate jurisdiction  only;  and 
wl)en  i^  has  rendered  its  final 
judgment,  which  has  been  certi- 
fied to  the  probate  court,  its 
jurisdiction  is  exhausted.  The 
cause  is  no  longer  in  the  county 
court,  but  is  beyond  its  control 
to  alter  it?  pieyiovs  proceed- 
ings. 

Ins.  Co.  V.  Partridge,  49  Vt.  121; 
Ins.  CJo.  V.  Eeynplds,  ?8  Vt.  49g; 
Weeks  v.  Prescott,  54  Vt.  318; 
Johnson  v.  Shamway,  65  Vt. 
389;  Mfg.  Co.,  V.  Mears,  65  Vt. 
414;  Underhill  v.  Jericho,  66 
V^.  183;  Mona-han  v.  Monahan, 
77  Vt.  155;  Nicholas  v.  Nicho- 
las, 80  Vt.  242  (248-9). 
But  a  probate  eourt,  after  hay- 
ing once  decided  a  question  prop- 
erly within  its  jurisdiction,  has 
a  reserved  power  to  re-examine 
its  former  decree,  or  judgment, 
and  to  correct;  any  error,  irregu- 
larity or  mistake  therein,  unless 
injustice  would  be  done  thereby 
to  those  who  have  acted  on  the 
faith  of  the  prior  adjudication. 


This  power  extends  to  the  revi- 
sion and  coreetion  of  an  admin- 
istrator's account;  to  the  proof 
of  a  newly  fpund  codi^,  after 
the    original   will   had   been   al- 
lowed; to  the  revocation  of  the 
proof  of  a  will,  when  one  per- 
son interested  was  not  duly  rep- 
resented;   and    undoubtedly    to 
other  cases.    See  §  677. 
Allen  V  Dundas,  3   T.   E.   125 
Haj-rison  v.  Mitchell,  g  Strange, 
911;  Bamesley  v.  Powell,  1  Vp- 
sey  St.  254;  Eix  v.  Smith,  8  Vt, 
365;  Smith  v.  JUx,  9  Vt.  240 
Adams  v.  Adams,  21  Vfr.   162 
JPrenoh  v.  Winsor,  24  Vt.,  402 
Stone  V.   Pearly,    28   Vt.   716 
Congdon  v  Congdon,  59  Vt.  597 
iEotchkiss  V.  Ladd,  62  Vt.  209 
^tearnp  v.  Ste^-ms,  1  Pick.  157 
Clark    V.    Wright,    3    Pick    67 
8j;etson    v.    Bass,    9    Pick.    30 
Bpynton   v.    Dyer,    1^  Pick.   1 
Waters  V.  Stiekney,  12  AUen  1 
Odam   V.    Thompso;i,   ^   Hawks, 
24;   Bent  v.  Thompson,  138  TJ, 
8.    119;    Pew    v."  Hastings,    1 
P^rb  Chy.  452 ;  Sipperly  v.  Baj>- 
ens,  24  N.  T.  46;  Olney  v.  An- 
gell, E.  I. . 
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CHAPTER  XXIII. 
TEIAL  PRACTIOB. 


§  692.  The  forum  of  judicial  controversy. — The  nature 
of  a  court,  its  component  parts  and  the  various  d^tttilS  which 
accompany  their  action,  having  befen  discussed  in  an6ther 
place,*  this  Chapter  tells  of  procedure  in  the  ordihai^*^  cotirts 
of  common  law  in  Vermont,  mainly  iti  the  coUtity  eoilrt,  \^hi(Jh 
serves  as  a  sort  of  pattern  for  thosfe  Of  leSS  eitterigive  juris- 
diction. 

The  three  judges  of  the  county  court  sit  for  the  admili- 
istration  of  justice  in  its  various  forms;  the  duty  of  deciding 
upon  the  admissibility  of  evidence,  and  of  properly  submitting 
issues  of  fact  to  the  juries,  resting  mainly  upon  the  presiding 
judge.  In  the  decision  of  dis^Juted  questions  of  fact,  however, 
the  sound  judgment  and  common  sense  of  two  farmers  or 
business  men,''  not  necessarily  educated  to  the  law,  are  often  of 
great  assistance. 

The  typical  method  of  trial  at  common  law  is  trial  by 
jury;  which  in  all  proper  cases  is  the  guaranteed  right  of 
every  litigant.  Its  methods  give  system  and  precedent  to  all 
other  modes  of  trial;  and,  while  its  cost  tends  to  niake  it  a 
burden  upon  the  public,  its  value  as  the  only  compulsory  mode 
of  trial  which  mankind  has  yet  invented,  that  is  not  open  to 
more  serious  defects,  makes  it  still  as  of  old  the  defense  of  the 
individual  against  wealth  and  power,  the  support  of  liberty, 

iChap.  V,  $$49  to  6S.  the  court  house,  jail,  jail  house 

^Besides  their   duties  as  members  jind  aicdesSories,  which  it  is  their 

of  the  county  court, — P.  S.  Sees.  duty  to  keep  in  suitable  repair, 

3328  to  3340;  3393, — where  they  subject  to  the  limitations  of  the 

have  equal  power  with  the  pre-  statutes.       They    also    have    a 

siding  judge,  the  a,ssistant  judges  number  of  miscellaneous  powers 

are    charged    with    the    general  and      duties     found     scattered 

care  and  superintendence  of  the  through  the  statutes. 


county    property,    consisting    of 
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and  the  bond  of  union  between  educated  intelligence  and  prac- 
tical common  sense. 

§  693.  Society's  right  to  an  impartial  jury. — Nothing  is 
more  essential  to  the  administration  of  justice  than  a  clear- 
headed, right-minded,  impartial  jury;  and  all  good  citizens 
should  use  every  influence  to  produce  social  conditions  which 
will  foster  the  selection  of  just  such  jurors,  whenever  their 
services  are  needed. 

In  ordinary  trials  little  trouble  arises  in  finding  jurors 
who  are  practically  impartial.  They  have  never  heard  of  the 
cause  on  trial ;  or  if  they  did  read  of  some  one  being  injured  in 
an  accident,  the  details  have  probably  passed  from  mind,  amid 
the  multitude  of  like  happenings  with  which  the  newspapers 
daily  teem. 

In  "causes  of  celebrity,"  however,  a  different  state  exists. 
Pages  of  reported  news,  columns  of  comment,  all  kinds  of 
opinions,  arguments  by  interested  parties,  adroit  appeals  to 
the  sympathies  of  every  class  in  the  community,  have  filled  the 
newspapers  for  weeks  and  may  even  have  colored  some  utter- 
ances from  pulpit  or  platform,  with  the  rash  and  half  consider- 
ed views  of  those  who  thus  can  reach  the  multitude  with  voice 
or  pen. 

No  injury  to  the  community  strikes  deeper ;  no  public  mis- 
chief merits  severer  reprobation  than  that  committed  by  him 
who,  having  the  privilege  of  addressing  an  interested  audience, 
abuses  the  favor  which  society  has  given  him,  and  seeks  to 
destroy  one  of  society's  most  precious  treasures,  an  impartial 
unprejudiced  body  of  possible  petit  jurors.  No  state  of  ex- 
citement in  the  speaker's  or  writer's  mind;  no  detestation  of 
crime,  in  which  he  but  voices  the  judgment  of  all  good  men ;  no 
jealous  interest  in  his  guild  or  occupation,  which  may  seem  to 
be  discredited  if  one  of  its  members  is  charged  with  crime ;  no 
pecuniary  interest  in  extending  the  sale  of  his  hysterical 
opinions,  can  excuse  that  attack  upon  the  foundations  of  social 
order,  and  the  essentials  of  good  government,  which  is  com- 
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mitted,  in  a  most  flagrant  manner,  when  by  spoken  words  or 
printed  language  it  is  sought  to  impress  a  special  belief  upon 
the  community  concerning  the  guilt  or  innocence  of  one 
accused  of  crime.  Society,  no  less  than  the  alleged  criminal, 
has  the  right  to  demand  that  as  large  a  portion  as  possible  of 
those  who  may  become  jurors,  shall  have  formed  no  opinions, 
other  than  such  as  every  intelligent  man  may  form,  from  read- 
ing a  recital  of  unquestioned  and  verified  facts,  free  from 
tirade  or  sentimentality,  and  uncolored  by  the  views  of  design- 
ing friends  or  unrestrained  fanatics. 

Yet  such  violations  of  good  order  are  continually  occur- 
ing,  and,  as  with  the  other  crying  evils  to  which  they  naturally 
lead,  the  law  is  still  lamentably  weak  for  the  prevention  of 
such  wrongs.  This  crime  against  society  merits  a  stronger 
condemnation  and  severer  penalties. 

§  694.  Appointment  and  selection  of  jurors.^ — At  the 
March  meetings  in  Vermont  towns,  and  in  cities  when  their 
charters  say,  the  names  of  certain  resident  citizens  are  selected 
to  be  grand  and  petit  jurymen.  In  towns  they  are  nominated 
by  members  of  the  Board  of  Civil  Authority,  present  at  the 
meeting,  and  are  then  elected  by  the  voters.  Within  five  days 
the  town  clerk  must  return  to  the  county  clerk  by  mail  the  list 
of  jurors,  so  selected  by  the  town.* 

If  for  any  reason  the  county  clerk  does  not  receive  the 
list,  there  is  no  valid  selection  by  the  town.  Then  the  judges  of 
the  county  court  must  make  a  new  appointment. 

About  twenty  days  before  each  term  of  county  court,  the 
judges  of  that  court  determine  the  number  of  jurymen  to  be 
drawn  from  the  several  towns,  and  make  an  order  for  sum- 
moning the  juries."  The  number  of  petit  jurors  varies  according 
to  the  needs  of  the  business,  while  sometimes  it  becomes  nec- 
essary to  make  a  new  order  and  issue  a  second  venire,  if  the 
terms  holds  on,  and  many  of  the  petit  jurymen  are  excused. 

•P.  S.  Sees.  1464  to  1488.  clerk  to  certify  the  full  name 

*P.  S.  Sees.  3515  to  3516.  of  each  proposed  juror. 

These  statutes  require  the  town  "See  Chap.  VIII,  $  112. 
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At  or  within  the  time  named  in  such  order  the  sheriff  and 
the  ootinty  clet-k  proceed  to  delect  the  names.  The  clerk  places 
the  cards,  from  the  different  towns  successively,  face  down  in 
the  large  compartment  of  the  jury  box,  and  the  sheriff  draws 
therefrom  the  number  of  names  which  the  judges  have  ordered 
from  each  town. 

If  any  person  drawn  is  known  to  be  absent  or  siek^  or  to 
have  been  drawn  as  a  grand  or  petit  juror  within  two  years, 
from  a  town  of  more  than  two  hundred  inhabitants,  the  name 
card  must  be  returned  to  the  box  and  another  drawn.* 

The  county  clerk  writes  the  selected  names  in  the  body  of 
a  warrant,  called  the  venire,  which  commands  the  sheriff  to 
summon  those  persons.  The  sheriff  sends  them  notice  by  letter, 
or  postal  card,  of  the  time  when  they  are  required  to  appear 
at  court.'' 

§  695.  Order  appointing  Grand  or  Petit  Jurors,  when  the 
town  has  failed  to  report.^ 

{H64din^  as  in  §  74.) 

Whereas,  the  town  of  ,  in  said  eounty,  at  the  annustl 

meeting  of  the  voters  thereof  held  on  the  —^ —  day  of  March, 

19  — ,  failed  to  choose  any  persons  for  [grand]  [petit]  jurors  to 
attend  the  county  court  for  the  year  ensuing ;  (or) 

Whereas,  the  town  clerk  of ,  in  said  county,  has  neglected 

to  return  by  mail  to  the  clerk  of  the  county  court  thereof,  withifl 
the  time  required  by  law  for  that  purpose,  a  certificate  of  the 
election  of  the  persons  chosen  by  said  town  at  the  annual  meet- 
ing of  the  voters  thereof,  held  on  the day  of  Marchj  19 , 

to  be  [grand]  [and  petit]  jurors  from  said  town  for  the  year 
ensuing : 

Therefore,  the  Judges  of  said  CoUnty  Court,  having  received 


»P.    S.    1470    does   not    disqualify  'See  P.  S.  See.  1471;  Acts  1910, 

from  serving  as  a  juror  within  No.  82. 

two   years,   a   JSerSofl   sumtaoned  SP.  S.  ^eo.  1472.                , 

during  that  time  as   a  member  »P.   S.   Sees.   1464  to   1466;    Acts 

of  a  special  or  struck  jury  under  ;1910,  No.  88. 

P.  S.  1484-8.     State  V.  Brainai-d,  See    Clia{).    Vlll,    U    110,    111, 

56  Vt.   552;    Bank  v.   Post,   66  113,  114,  144. 

Vt.    237;    Com.    v.    Brown,    147  loP.   S.   Sec.   6267    (1).     State  v. 

Mass.  585;   State  v.  Waterman,  Brainerd,  56  Vt.  532. 
78  Vt.  379    (381). 

664 


GRAND  AND  PETIT  JURORS  §    696 

notice  of  such  delinquency,  do  hereby  nominate  and  appoint  the 
following  citizens  of  said  town  to  be  such  [grand]  [petit]  jurors '. 

(^Insert  names  and  post  office  addresses.) 

Doiie  at ,  in  said  county,  this dfiy  of ,  19'  -'— . 

{SigndtUfes)    Judges  df  — —  Couiitj^  CbWrt. 

§  696.  Proceedings  6f  the  Ord,nd  Jury." — When  county 
court  opens,  the  grand  jury,  if  any,  are  usually  first  cdlled  a(nd 
sworn.'"  If  the  entire  eighteen  do  not  appeai*,  the  sberifiE  fills 
Up  the  number  from  other  persons  Who  happen  to  be  presfent. 
The  court  appoints  one  of  their  number  tO  be  foreman  for  the 
term.  The  presiding  judge  gives  them  a  short  lecture  called 
the  charge,  explaining  their  principal  duties,  whereupon  they 
retire  and  begin  their  work  of  inquiring  into  the  crimes  re- 
cently committed  within  the  county. 

They  are  attended  by  one  or  more  deputy  sherififs.  The 
State's  Attorney  is  ordinarily  present  to  examine  witnesses 
before  them,  and  he  may  have  a  clerk  or  shorthand  writer.*' 
The  grand  jury  may,  and  usually  do,  appoint  a  clerk.  Witnesses 
appear  one  at  a  time,  are  sworn  by  tfae  foreman,  and  usually 
4re  examined  by  thfe  state's  SttOttfey.'^  When  a  witness  has 
been  eldttljhed,  the  state 's  atf  Ottiey  usiiallj^  hands  him  a  paper 
stating  his  attendance  and  the  disti9.nce  travelled,  so  that  he 
may  get  his  pay  from  the  county  clerk. 

The  grand  jury,  subject  to  the  order  and  direction  of  the 
judges,  sit  as  long  as  the  business  mjty  require,  and  consider 
such  subjects  as  they  choose;  but  the  judges  may  disehArge 
them  if  they  see  fit. 

From  time  to  time  the  grand  jurors  usually  vote  as  to 
finding  bills  of  indictment  on  the  evidence  they  have  heard. 
Twelve  must  concur  to  present  a  true  bill.  The  State's  attor- 
ney usually  draws  these  indictments ;  which  must  be  done  with 
extreme  care.  On  the  back  of  every  indictment  to  which 
twelve  jurors  agree,  the  foreman  Writes:  "A  true  bill,"  and 
signs  it,  "  (signature) .     Foreman;"  and  on  the  back  of  each 

"See  Chap.  VIII,  $$  113,  114.  grand  jury,  when  he  thinks  the 

i2The  attorney  geb^ral  may  assist  interests  of  the  State  so  require, 

the    state's    attorney    before    a  P.   S.   Sec.   301. 
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indictment  for  which  twelve  do  not  so  vote,  "This  bill  not 
found;  (signature).  Foreman;"  At  the  proper  time  these 
papers  are  brought  into  the  court  room,  and  there  publicly 
delivered  to  the  clerk;  when,  if  their  business  has  been  com- 
pleted, the  grand  jury  will  receive  the  thanks  of  the  court,  be 
paid  ofiE  and  go  home,  not  to  be  called  again  for  like  service 
until  at  least  two  years  from  that  term  of  court. 

Upon  the  filing  of  an  indictment,  a  warrant  may  issue 
without  special  order  of  the  court ;"  but  if  the  person  indicted 
is  in  jail  or  out  on  bail  it  is  not  necessary  to  issue  it,  unless 
special  circumstances  may  require. 

The  warrant,  when  issued,  is  served  by  an  officer**  and  the 
respondent  eventually  comes  into  court  to  answer  unto  the 
accusation.  If  he  has  no  means  to  employ  counsel,  he  usually 
applies  to  the  court  for  the  assistance  of  a  lawyer. 

§  697.    Affidavit  to  obtain  counsel  in  county  court.*'' 

{Begin  as  in  §  78,  I.) 

That  I  am  [confined  in  the  county  jail]  or  [out  on  bail]  to 
answer  unto  an  [indictment]  information  for  the  crime  [s]  of 

,  pending  in  the [Washington]  county  court,  and  noW 

standing  for  trial  at  the term  thereof. 

That  I  own  no  real  estate  whatever ;  that  my  personal  estate 

consisting  of [household  furniture,  clothing  and  personal 

belongings]  does  not  exceed  the  value  of dollars ;  that 

I  have  no  investments,  and  no  money  in  bank  or  elsewhere,  except 

[a  small  sum  of  money  on  hand  not  exceeding dollars] 

so  that  I  am  [wholly]  without  means  wherewith  to  employ 
counsel  to  defend  me  against  the  foregoing  charge  of  crime,  or  to 
prepare  my  defense  for  trial. 

I,  therefore,  request  that  the  court  will  assign  counsel  to 
defend  me  in  the  foregoing  cause,  [and  that  witnesses  may  be 
summoned  in  my  behalf  at  the  expense  of  the  State] .    I  further 

request  the  appointment  as  such  counsel  of  ,  an  attorney 

of  this  court. 

{Signature  and  conclusion  as  in  ^   77  (8  or  9).) 


i8Ee  Durant,  60  Vt.  176  (180).  "P.  s.  Sees.  8861,  County  Court 

i«See  Chap.  VIII,  $  145.  rule  42. 
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{Attorney's  endorsement.) 

I, ,  an  attorney  of  the  Supreme  Court,  do  hereby  certify 

that  I  am  informed  and  believe  that  the  within  named  respondent! 
,  is  without  means,  except  as  stated  in  the  within  affidavit. 

(Conclimon  as  in  ^77  (1).) 

{Signature)    Attorney. 

§  698.  Calling  the  petit  jurors. — The  petit  jurors  are  also 
usually  called  on  the  opening  day  of  each  term  of  court.  Their 
number  being  indefinite,  no  names  are  then  drawn  to  take 
the  places  of  any  who  may  be  missing.  Jurors,  both  grand  and 
petit,  may  be  excused  by  the  court,  for  sufficient  reasons. 
Public  office,  or  employment  in  the  service  of  the  public,  as 
in  the  postoffice,  telegraph,  express  or  railway  business,  is 
generally  a  ground  for  excuse.  State,  county,  judicial  and 
executive  ofiScers,  clergymen,  physicians,  lawyers,  college  pro- 
fessors and  school  teachers,  officers  and  servants  of  public 
institutions  are  not  ordinarily  drawn  for  jury  service,  and  in 
proper  cases  would  be  excused  upon  request.  Private  business 
is  not  sufficient  ground  for  permanent  excuse,  though  it  may  be 
for  temporary  absence;  but  all  these  matters  are  decided  by 
the  judges  of  the  court  in  their  best  discretion. 

The  petit  jurymen,  also,  are  usually  instructed  by  the  pre- 
siding judge  with  reference  to  their  general  duties. 

Twelve  petit  jurors,  only,  can  sit  upon  a  cause  at  once. 
These  are  called  the  "panel,"  and  constantly  attend  court, 
while  the  others  are  at  liberty  to  follow  their  desires,  provided 
they  are  present  in  the  court  room  whenever  their  names  are 
called.  For  failure  to  attend  when  called,  and  for  other  mis- 
conduct or  neglect  of  duty,  a  juror  may  be  fined,  deprived  of 
pay,  or  otherwise  punished  as  the  court  may  order,  in  the 
reasonable  exercise  of  its  discretionary  powers.  Occasions  for 
severity  in  such  matters  very  seldom  arise. 

§  699.  Struck  juries."— In  proper  cases  the  statutes  pro- 
vide for  a  special  or  struck  jury,  drawn  to  try  some  particular 
cause,  which  is  set  for  trial  on  a  day  fixed  in  advance    While 


"P.  S.  Sec.  1484-88. 
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this  special  jury  are  sitting,  the!  regular  jurors  are  usually 
exctised  and  seat  hWnfe  td  rettlril  6ti  A  day  fixed,  Or  at  the  call 
bf  th6  clerk ;  wttle  the  coui-t  teiinains  16  session  to  try  the  cause 
for  which  suen  special  jury  has  fceen  summoned. 


§  700.  A  jury  trial. — When  a  cause  is  ready  for  trial,  the 
county  eOiirt  directs  the  clerk  to  ' '  call  a  jury ' '.  He  tHeii  draws 
twelve  nsitilfes  by  lot  from  the  ilalne  cards  in  his  box.  These 
persOiiS  come  fofwai-d  as  called  and  take  their  ^eats  in  the 
places  provided.  The  lawyers  then  iiiqilire  of  them  concern- 
ing their  kflO^W^ledge  of  the  cause  on  trial  and  kindred  Mattfel's. 
Some  of  them  may  be  excused  by  the  cOurt  for  cauSe  atid  solhe 
may  be  challenged  by  the  lawyers;"  but  in  diie  titne  a  panel 
df  twelve  ttien  will  be  ^eetired  who,  iil  the  judgment  of  the 
court,  are  legally  colnpeteiit  to  try  the  cause.  Shotild  all  the 
jurors  in  attendance  be  drawn  before  twelve  are  thus  seciired, 
the  panel  is  said  to  be  exhausted;  the  sheriff  tVIU  theil  call 
Others,  one  by  one,  as  With  the  grand  jurors,  until  twelve  at 
last  are  obtained.  The  jurors  thus  called,  btit  who  were  not 
summoned  by  the  venire,  are  called  "talesmen".*' 

If  the  cause  is  unusually  important,  the  questioning  and 
challenging  iliay  take  place  as  each  man  is  called,  instead  of 
waiting  until  twelve  have  been  called  and  seated.  Each  juror 
as  called  may  be  sworn  by  an  oath  resembling  that  of  a  witness, 
and  then  examined  as  to  his  qualifications  for  a  juror.^' 


I'Upon  the  trial  of  any  cause  in 
the  county  court,  civil  or  crim- 
inal, either  party  may  dhallengd 
peremptorily  six  jutora,  and  any 
further  number  for  cause.,  P.  8. 
Sees.  1580;  2274;  2275.  Among 
the  usual  eaufles  for  which  jurors 
are  thus  excused  are  physical 
disability,  such  as  to  prevent  a 
proper  attention  to  the  duties  of 
the  position;  kinship  to  a  party, 
within  the  degree  of  first  cousins 
or  its  equivaleiit;  and  an  ex- 
pressed opinion  aS  to  the  mefitS 
of  the  controversy,  or  as  to  any 
substantial      element      involved 


therein,  so  fixed  th&t  it  wblild 
require  evidence  to  remove  it, 
before  tie  juror  could  give  to  the 
cade  an  impartial  hearing. 

i»Talesmen;  in  Latin  "tides  da 
circumstantibus' '  such  of  the  by- 
stanldefs  as  are  competent  to  sit 
upon  the  jury.  Unless  special 
pains  are  taken,  the  calling  of 
miscellaneous  bystanders  is  likely 
to  result  more  in  expense  than  in 
benefit.  See  P.  S.  Sec.  1480'; 
State  V.  Bosworth,  86  Vt.  71. 

'"This  proceeding  is  called  by  the 
ancient  name  of  "voir  dire." 
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The  panel,  wheo  selpeted,  listen  to  the  testimony  and  to  the 
arguments  of  the  lawyers.  After  this  the  court  will  "charge" 
the  jury ;  then  they  will  retire  in  the  custody  of  an  officer,  and 
if  possible  agree  upon  a  verdict.  The  court  will  also  appoint  a 
IflreiRan,'"'  who  is  their  spokesman  whenever  the  panel  return 
into  court,  for  any  further  instructions,  or  to  deliver  their 
verdict. 

§  701.  Duties  of  a  petit  juror. — The  duties  of  a  juryman 
are  concisely  expressed  in  the  oath  he  takes  in  open  court, 
usually  at  the  beginning  of  the  term,  and  in  the  other  oath  ad- 
ministered at  the  impanneling  of  the  jury  who  try  each  crim- 
inal cause^^ 

The  following  heads  comprise  the  substance  of  bis  duties ; 
(1)  He  must  try  tbe  issue  upon  the  evidence  given  in  open 
court.    A  juror  must  hear  nothing  and   learn  nothing  about 
the  case  from  pepple  or  things  outside  the  bar  and  the  witness 
box.    He  must  not  decide  the  issue  upon  his  previous  know- 
ledge, either  of  the  particular  facts,  or  of  the  parties  generally ; 
but  be  may  and  naturally  will  use  hi§  acquired  knowledge  of 
human  nature  in  passing  upon  the  truthfulness  of  witnesses, 
and  his  common  sense  in  judging  the  probability  of  their 
stories.    He  must  not  visit,  except  by  the  express  permission 
of  the  court,  the  place  where  the  disputed  facts  arose.    If  inad- 
vertently he  violates  any  of  these  rules,  he  should  so  inform 
the  judges  at  the  earliest  moment.    If  anyone  tries  to  talk  to 
him  about  the  case,  he  should  ask  the  person  to  stop;  while, 
if  he  will  not  stop,  the  juror  should  report  him  to  the  judges  of 
the  pourt.     (2)  He  must  keep  big  own  counsel  and  that  of  his 
fellow  jurorg,  not  talk  about  the  case  with  outsiders.     (3) 
"When  the  jurors  have  agreed  upon  a  verdict,  each  must  keep 
it  secret  until  it  has  been  delivered  in  open  court.     This  is 
another  branch  of  the  great  rule,  ' '  don 't  talk  about  the  case. ' ' 
In  a  civil  cause,  the  jurors  after  agreeing  may  separate  during 
a  recess  of  the  court,  seal  up  their  verdict  and  bring  it  in  at 


20ActB  1910,  No.  83.  2iP.  S.  See  6267  (2)    (3). 
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the  next  session.  During  the  interval  they  may  visit  their 
homes  and  talk  with  their  ordinary  associates.  Care  is  then 
needed  to  avoid  a  violation  of  their  oath. 

In  a  criminal  cause  the  jurors  do  not  have  a  written  verdict 
and,  of  course,  cannot  seal  it  up.  Except  in  trials  for  minor 
crimes  they  are  kept  in  charge  of  an  officer,  from  the  beginning 
of  the  trial  to  its  end.  They  eat,  sleep,  and  walk  out  together ; 
they  read  only  such  literature  as  the  officer  permits.  Every 
care  is  taken  to  exclude  from  their  minds  all  information  about 
the  cause  on  trial,  except  what  the  court  room  gives  them. 

§  702.  Jury  trials  before  justices. — A  justice's  jury  is 
not  based  upon  the  common  law,  and  is  not  the  kind  of  a 
tribunal  guaranteed  by  the  constitution.  The  limits  upon  the 
jurisdiction  even  of  the  municipal  and  city  courts  are  such 
that  it  is  doubtful  if  the  legislature  could  create  in  them  a 
constitutional  jury  of  twelve  men,  from  which  an  appeal  could 
lawfully  be  denied.  At  all  events  the  legislature  has  never 
tried  to  endow  a  justice  of  the  peace  with  the  powers  of  a 
common  law  court  of  superior  jurisdiction;  but  instead  has 
provided  a  statutory  jury  of  six  men,  with  an  appeal  to  the 
county  court  in  all  except  petty  cases.^^ 

The  procedure  in  justice  trials  is  fixed  by  statute. '° 

§703.    Form  of  a  justice's  venire." 

{Begin  as  in  §  194.) 

hereby  commanded  to  summon {six  names)  of in 

said  county  to  appear  before  me,  a  justice  of  the  peace,  within 

and  for  said  county,  at [the  office  of ]  [the  town  hall] 

in ,  in  said  county,  on  the day  of 19 at 

o'clock  in  the noon  [forthwith],  then  and  there  to  serve  as 

jurors  in  a  cause  to  be  heard  in  said  court,  in  which  is 

plaintiff  and  is  defendant;  and  this  they  may  not  omit 

under  the  penalty  of  the  law  in  such  case  made  and  provided. 

22P.  S.  Sees.  1641  to  1647;  1650     zsp.  s.  Sees.  1390  to  1409;  1496; 
to  1656.  1634  to  1649. 

24P.  S.  See.  6266  (26). 
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Fail  not,  but  service  and  return  make  according  to  law. 
{Conclusion  as  in  §  77  (1).) 

(Signature)  Justice  of  the  Peace. 

§  704.    Officer's  return  on  a  justice's  venire." 

(Heading  as  in  §  74.) 

At ,  in  said  county,  on  the day  of 19 ,  by 

virtue  of  the  within  venire,  I  summoned  the  persons  named  aS 
jurors  therein,  by  delivering  to  each  of  them  a  true  and  attested 
copy  of  said  venire,  with  this  my  return  thereon ;  [and  paying  to 

each  of  them  the  sum^°  of as  and  for  his  legal  fee  for  such 

attendance] . 

Attest : 

(Signature)     Constable. 

§  705.  Oath  of  jurors  in  a  justice's  court  in  civil  causes." 
"You  solemnly  swear  that  you  will  well  and  truly  try  the  mat- 
ters in  difference  between  the  parties  in  this  cause,  and  a  true 
verdict  give,  according  to  the  evidence  given  you  in  court  and 
the  laws  of  this  State ;  so  help  you  God. ' ' 

§  706.  Oath  to  the  officer  attending  a  jury  at  a  justice 
court."* — "You  solemnly  swear,  that  you  will  keep  this  jury 
together,  in  some  suitable  place,  until  they  are  agreed  or  dis- 
charged by  order  of  court ;  you  will  suffer  no  person  to  speak 
to  them  concerning  the  cause  on  trial,  nor  will  you  speak  to 
them  yourself  about  the  same,  unless  by  order  of  court,  or  to 
ask  them  whether  they  are  agreed;  so  help  you  God." 

§  707.  Law  and  rules  of  evidence. — The  orderly  conduct 
of  trials  in  court  follows  certain  principles  which  make  up 
what  is  called  the  Law  of  Evidence.  These  did  not  come  from 
any  sudden  demand  for  an  exact  system,  but  like  the  other 
portions  of  the  common  law,  are  the  slow  growth  of  ages, 

2»P.  S.  Sees.  1643,  1647.  state   how   much   was   paid   to 

MSee  P.  S.  Sec.  6247.  each. 

The  amounts  paid  to  some  jnrora  "P.   S.   Sec.  6267    (4).     For  the 

may  differ  from  those  paid  to  oaths  in  county  court  see  $  701. 

others,   and   the  return   should  z^P.   S.   Sec.   6267    (8). 
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developed  as  instances  arose,  and  as  clear-headed  men,  by  the 
light  of  pxp^rience,  saw  how  justice  could  best  be  practically 
meted  out.  In  some  States  and  countries  the  rules  of  evidence 
have  been  put  into  brief  fixed  form  by  act  of  the  legislature, 
or  by  other  command  of  the  ruling  power;  but  in  Vermont 
there  are  few  such  statutes  and  no  set  of  formulated  rules,  so 
that  our  law  of  evidence  must  still  be  learned  from  a  careful 
study  of  the  decisions  of  the  courts."* 

These  decisions,  in  connection  with  the  State  statutes 
which  govern  the  court  in  its  procedure,  tell  what  matters  may 
be  proved  to  support  the  allegations  of  the  pleadings,  and  what 
must  be  proved  to  sustain  an  action  or  defense.  They  tell  what 
is  and  what  is  not  admissible  in  evidence,  when  and  how. 

While  various  documents  and  other  material  objects  are 
thus  admissible,  the  principal  instruments  of  evidence  are 
living  witnesses,  whose  testimony  in  open  court  is  uttered  iu 
the  presence  of  the  jury. 


§  708.  Summoning  witnesses. — ^Witnesses  may  come  into 
court  voluntarily  or  may  b^  compelled  to  come  by  process  of 
law.  The  form  of  a  si;ibpoena  to  summon  witpesses  into  court 
is  given  in  the  statutes.^' 

It  may  be  sei-ved  either  by  reading  or  by  copy.'^ 

In  civil  causes  the  legal  fees,^'  for  travel  and  one  day's 

attendance,  must  be  paid  to  the  witness  by  the  officer  serving 

the  subpoena;  but  in  criminal  causes,  when  summoned  by  the 

State,  the  witness  must  come  without  prepayment,^'  but  after 


"These  have  often  been  condensed 
and  arranged,  in  ^u^port  of 
certain  principles  quite  well 
understood ;  and  the  books  which 
contain  tl^^TO  are  so  ?8.sijy  ac- 
cessible that  the  limits  of  this 
volume  do  not  permit  a  statement 
here  of  what  can  so  readily  be 
consulted  elsewhere.  The  practis- 
ing lawyer  will  consult  the  well- 
thumbed  volumes  upon  his 
shelves,  which  treat  of  that  sub- 


ject; while  the  general  reader 
will  probacy  npt  care  tp  ob- 
tain such  information. 

»9P.  S.   Sec.  6266    (27). 

3iP.  §.  gsP.  1603. 

S2P.  S.  Sec.  1603;   6241. 

s*It  is  the  duty  of  every  witness 
summoned  by  a  subpoena  issued 
on  behalf  of  the  State,  in  a 
erijninal  cause,  to  appear  aecord- 
ing  to  the  summons,  without 
previous  tender  of  witness  fees. 
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coming  to  court,  he  will  get  his  pay  in  the  flianner  provided 
by  law.^* 

If  a  party  to  a  civil  action  wishes  to  retain  a  witness  longer 
than  for  one  day,  he  must  pay  him  the  fee  for  another  day's 
attendance  at  the  close  of  the  session  of  court  on  the  preceding 
day.'» 

A  witness  may  refuse  or  neglect  to  obey  the  subpoena, 
and  thus  not  come  to  court ;  he  may  be  confined  in  jail  or  else- 
where, so  that  he  cannot  come ;  he  may  be  sick,  out  of  the  State, 
or  otherwise  incapable  of  attending  the  trial.  For  all  these 
contingencies  the  law  has  provided  remedies. 

In  certain  cases,  a  witness  may  be  summoned  in  this  State 
to  appear  and  testify  in  another  of  the  United  States.^" 

Not  only  must  the  witness  come  in  person,  to  testify  as  the 
law  requires,  but  when  properly  summoned  he  must  bring  with 
him  such  books  and  papers  as  are  within  his  control,^''  whether 
or  not  they  are  otherwise  within  the  control  of  the  court. 


Having  performed  his  duty  as  a 
witness  he  is  then  entitled  to  his 
pay,  which  will  be  given  him  on 
the  certificate  of  the  State's  At- 
torney. P.  S.  480.  Such  a 
witness  has  no  right  to  refuse 
to  attend  because  his  fees  were 
not  tendered. 

Every  witness  must  obey  the 
subpoena  which  summoned  him, 
appear  and  be  sworn,  if  called. 
He  cannot  decide  for  himself  any 
of  the  legal  questions  which 
might  be  raised  and  passed  on 
by  the  court.  Amey  v.  Long,  9 
East.  473;  Bonesteel  v.  Lynde, 
8  How.  Pr.  226;  Mott  v.  Ice  Co., 
52  How.  Pr.  244;  Corson  v. 
Dubois,  1  Holt,  N.  P.  87;  In  re 
Bkstein,  148  Pa.  St.  509;  U.  S. 
V.  Kimball,  117  Fed.  156;  In  re 
Rendering  Co.,  80  Vt.  55  (67) 
f72). 

s«P.  S.  Sees.  463;  480;  2378;  2383. 

ssMattocks  v.  Wheaton,  10  Vt.  493. 

»ep.   S.  Sees.   2280;   2281. 


37The  subpoena  duces  tecum  is  an 
ancient  writ,  which  commands  a 
person  who  has  the  custody  of 
the  books,  papers  or  documents, 
described  in  the  subpoena,  to  ap- 
pear in  court  bringing  them  with 
him  at  the  time  required.  Hale 
V.  Henkel,  201  U.  S.  43  (73); 
Amey  v.  Long,  9  East  473 ;  Bull 
V.  Loveland,  10  Pick.  9;  Express 
Co.  V.  Henderson,  69  Iowa  40. 
When  a  person  has  been  served 
with  a  subpoena  duces  tecum,  it 
is  his  duty  to  come  and  bring 
into  court  such  of  the  books  or 
documents  called  for  as  he  may 
have  under  his  control.  If  any 
of  these  are  inadmissible  in  evid- 
ence, are  privileged  from  dis- 
closure, or  are  improper  to  bo 
submitted  to  an  opponent,  those 
questions  can  be  raised  and  de- 
cided by  the  court  without  de- 
priving the  witness  of  any  right. 
In  re  Bendering  Co.,  80  Vt.  55 
(66)  (72). 
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The  administration  of  justice  demands  that  all  merely 
private  business  should  be  subject  to  the  right  of  every  litigant, 
so  that  all  possible  sources  of  material  information  may  be  at 
the  service  of  the  court. 

§  709.  Motion  for  an  attachment  because  of  neglect  to 
obey  a  subpoena.'* 

{Heading  as  in  §  75.) 

Now  comes  the  said [plaintiff]  in  the  above  entitled 

action  and  shows  to  this  court  that ,  of ,  was  duly  sum- 
moned to  appear  before  this  court  at ,  on  the day  of 

,  to  give  evidence  as  to  what  he  knows  relating  to  said  action ; 

[that  the  legal  fees  as  a  witness  of  the  said were  then  and 

there  duly  tendered  to  him,]  but  that  [he],  the  said ,  has 

neglected  and  refused  to  appear  according  to  the  said  subpoena. 
Wherefore,  the  said   [plaintiff]   moves  that  an  attachment  be 

issued  by  said  court  to  apprehend  the  body  of  the  said ,  and 

him  forthwith  have  before  said  court,  to  give  evidence  in  said 
cause  and  further  to  be  dealt  with  as  the  law  directs. 

By  his  attorney, 

(Signature.) 

(Verification  as  m  §  77  (8)  or  (9).) 

§  710.    Warrant  to  arrest  a  delinquent  witness.'' 

(Begin  as  in  §§  191,  or  194  to  "Greeting") 

Whereas,  it  has  been  made  to  appear  to  the  subscribing 

authority  that,  on  the day  of ,  at in  the  county  of 

,  in  the  State  of  Vermont,  one of ,  by  the  service 

of  a  subpoena  upon  [him]  in  due  form  of  law,  and  the  [tender] 
payment  to  [him]  of  [his]  legal  fees  as  a  witness,  was  duly  sum- 
moned to  appear  before   [the  subscriber]    [as  a  justice  of  the 

peace]  within  and  for  said  county,  at in  said  county  of , 

on  the day  of ,  at o'clock  in  the noon,  then  and 

there  to  give  evidence  of  what  [he]  might  know  relative  to  an 

action  or  plea  of  ,  then  and  there  to  be  heard  and  tried 

before  said  [justice  of  the  peace,]  between of ,  plaintiff, 

and of ,  defendant. 

And  whereas,  also,  it  has  further  been  made  to  appear  to 


»8P.    S.    Sees.    1602;    1605;    6266  s9The  warrant  for  commitment  may 

(28V  follow  P.  S.  Sec.  6266  (33). 
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me  that  said has  neglected  [refused]  to  appear  according 

to  the  terms  of  said  subpoena. 

Therefore,  by  the  authority  of  the  State  of  Vermont,  you 

are  hereby  commanded  to  apprehend  the  body  of  the  said , 

and  [him]   safely  to  keep  so  that  you  have   [him]   to  appear 

[forthwith]  before  me,  at in  said  county  of ,  [on  the 

day  of ,  at o'clock  in  the noon],  then  and 

there  to  give  evidence  in  the  cause  aforesaid,  and  further  to  bd 
dealt  with  as  the  law  directs.™ 

Fail  not,  but  service  and  return  make  according  to  law. 

{Conclusion  as  in  §  77  (1)  or  (2).) 

{Signature)     Justice  of  the  Peace. 

§  711.  Petition  for  writ  of  habeas  corpus  ad  testi- 
ficandum.*" 

{Heading  as  in  §  74.) 

To  the  [county  court,]  within  and  for  the  county  of , 

now  ia  session: 

Comes of ,  and  shows  to  the  court : 

That  he  is  the  [plaintiff]  [defendant]  in  the  above  entitled^ 
action. 

That  one  is  a  material  and  necessary  witness  on  the 

trial  of  said  cause,  now  about  to  occur  in  said  court,  and  that 
said is  now  confined  as  a  prisoner  in  the  [House  of  Correc- 
tion in  the  city  of  Rutland,  in  the  county  of  Rutland]  ;  {or  other 
place  of  confinement).  He  therefore  prays  that  the  court  will 
issue  its  writ  of  habeas  corpus  ad  testificandum  directed  to 

■ ,  the  superintendent  of  the  said  [House  of  Correction] ,  {or 

other  institution),  commanding  him  to  have  the  body  of  the  said 

^before  this  court  at  the  [court  house] ,  in  the  [town]   [city]' 

of ,  on  the  ■  day  of ,  at  o'clock  in  the 

noon,  then  and  there  to  give  evidence  in  said  cause. 

{Conclusion  as  in  %!!  {Vj.) 

{Verification  as  in  %  11  (9).) 

§  712.  Writ  of  habeas  corpus  for  the  production,  as  a 
witness  in  court,  of  a  prisoner  confined  in  the  House  of  Cor- 
rection.*^ 

{Heading  as  in  §  74  or  75.) 

To  ,  the  superintendent*'^  of  the  House  of  Correction, 

in  the  city  of  Rutland,  in  the  county  of  Rutland. 

*«P.  8.  See.  1971.  *iMake   proper   changes  when   di- 

rected to  another  ofBeer. 
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By  the  authority  of  the  State  of  Vermont,  you  are  hereby 
commanded  to  produce  the  body  of ,  a  person  in  your  cus- 
tody, as  such  superintendent,  before  the  [county  court]  now  in 

session,  within  for  the  county  of ,  at  the  [court  house]  iri 

,  in  said  county,  on  the day  of ,  at o  'clock  in 

the noon,  then  and  there  to  give  evidence  of  what  [he] ,  the 

said ,  may  know  relating  to  an  action  then  and  there  to  be 

heard  and  tried  in  said  [county]  court  between ,  plaintiff, 

and ,  defendant.  ' 

(Conclusion  as  in  §  77  (4).) 

§  713.  Seturn  on  a  writ  of  habeas  corpus  ad  testifican- 
dum. 

(Heading  as  in  §  74.) 

I, ,  superintendent  of  the  Vermont  House  of  ^  Correc- 
tion, hereby  make  return  to  the  foregoing  writ  of  habeas  corpus 
that  in  obedience  to  the  command  thereof,  I  have  here  in  court 

the  body  of  the  said ,  named  in  said  writ. 

(Signature)     Superintendent. 
FEES  :*' 

Attendance  at  court days  at  $ ,  $  

Travel miles,  at  15c.,  $  

Board  of  prisoner days  at  $ ,  $ 

§  714.  Oath  of  witness.*' — ^You  solemnly  swear,  that  the 
evidence  you  shall  give,  relative  to  the  cause  now  under  con- 
sideration, shall  be  the  whole  truth  and  nothing  but  the  truth ; 
so  help  you  God. 

§  715.  Affirmation  of  a  witness.** — ^You  solemnly  affirm, 
that  the  evidence  you  shall  give,  relative  to  the  cause  now 
under  consideration,  shall  be  the  whole  truth  and  nothing  but 
the  truth,  under  the  pains  and  penalties  of  perjury. 

§  716.  Depositions.*^ — It  is  often  inconvenient  or  impos- 
sible for  a  witness,  whose  testimony  is  desired  at  some  trial, 
to  appear  there  in  person.  He  may  reside  more  than  thirty 
miles  away ;  may  be  going  out  of  the  State,  not  to  return  before 


42P.  S.  Sec.  1947.  «*P.  S.  Sec.  6268. 

*»P.  S.  See.  6267  (9).  «=?.  S.  Sees.  1607-1624. 
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the  trial;  may  reside  outside  the  State;  may  he  rendered  in- 
capahle  of  traveling  and  appearing  at  court  hy  reason  of  age, 
sickness  or  other  hodily  infirmity;  may  be  confined  in  jail; 
or  he  may  be  a  judge  of  the  supreme  court,  going  to  perform 
his  official  duties  outside  the  county  in  which  he  resides,  not 
to  return  before  the  time  of  trial.  In  any  of  these  instances, 
a  justice,  notary  public,  master  in  chancery,  judge  of  probate 
or  register,  may  take  the  deposition  of  a  witness  or  party 
out  of  court.*' 

The  method  of  taking  is  fully  described*^  in  the  statutes? 
the  usual  procedure  being  that  the  party  wishing  to  take  the 
deposition  causes  a  written  notice  or  citation  to  be  issued, 
in  statutory  form,**  signed  by  a  competent  magistrate,  and 
served  upon  the  opposite  party  pursuant  to  the  statute.*' 

Provision  is  also  made  for  depositions  to  be  taken  in  other 
States  for  use  here,  and  in  this  State  for  use  elsewhere;  as 
well  as  for  summoning  witnesses  to  appear  and  give  their 
depositions  before  our  magistrates.  The  laws  of  other  States 
generally  provide  for  compelling  the  attendance  of  witnesses 
there  to  give  their  depositions  for  use  in  our  courts. 


48P.  S.  Sees.  1608-9. 
A  cloistered  sister  of  a  religious 
community  may  give  her  test- 
imony   by    deposition    out    of 
court. 

«7P.    S.    Sees.    1614-6;    6266    (30) 
(31). 

«p.  S.  Sees.  6266  (30).  Though  a 
citation  to  take  a  deposition  is 
returnable  process,  yet  it  need 
not  actually  be  returned  to  the 
signing  magistrate  to  make  the 
depositions  admissible,  if  the  ci- 
tation came  into  the  hands  of 
the  magistrate  who  took  the  de- 
positions, at  the  time  when  they 
were  taken.  Parker  v.  Header, 
32  Vt.  300;  Ellis  v.  Cleveland, 
54  Vt.  437;  Gibson  v.  Holmes, 
78  Vt.  110 ;  Wright  v.  Templeton, 
80  Vt.  358 ;  Carpenter  v.  Gibson, 
82   Vt.   336. 

In  the  absence  of  any  statute  re- 


quiring further  evidence  of  his 
authority,  it  will  be  presumed 
that  a  non-resident  officer  who 
has  taken  a  deposition  for  use  in 
a  Vermont  court,  is  lawfully  en- 
titled to  exercise  the  official 
character  he  has  assumed;  and  a 
deposition  so  taken  will  be  ad- 
missible, although  the  magistrate 
has  not  afflxed  his  official  seal, 
nor  any  clerk 's  certificate  of  his 
authority.  Crane  v.  Thayer,  18 
Vt.  162;  Beach  v.  Workman,  20 
N.  H.  379;  Pierce  v.  Indseth, 
106  U.  S.  546 ;  Carpenter  v.  Gib- 
son, 82  Vt.  336. 

Depositions  were  excluded,  be- 
cause the  magistrate's  name 
was  not  mentioned  in  the  cita- 
tion, in:  St.  Johnsbury  v.  Good- 
enough,  44  Vt.  663;  Chase  v. 
Watson,  75  Vt.  385  (387). 
«P.  S.  See.  1615. 
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The  deposition  of  a  person  residing  or  being  without  this 
State  may  also  be  taken  before  a  commissioner  designated  by 
a  Superior  Judge,™  a  proceeding  somewhat  unusual,  being 
generally  employed  only  when  the  laws  of  the  State  where  the 
deposition  is  to  be  taken  do  not  provide  for  compelling  the 
attendance  of  witnesses  except  when  a  commission  has  been 
issued. 

A  witness  in  this  State  may  not  be  compelled  to  travel 
more  than  ten  miles  to  give  his  deposition.  Attachments  for 
non-attendance,  and  warrants  for  refusal  to  testify,  may  be 
issued  in  the  statutory  form.°^ 

The  method  of  examining  witnesses  before  a  magistrate 
or  commissioner  does  not  differ  greatly  from  that  used  in 
open  court."^  The  testimony  may  be  taken  by  question  and 
answer,  or  in  narrative  form,  as  the  magistrate  thinks  best.  A 
stenographer  is  often  employed  by  agreement  of  parties. 

Objections  may  be  taken  as  in  other  cases,  and,  when 
taken,  should  be  noted  in  the  deposition.  Ordinarily,  the 
magistrate  simply  overrules  the  objection  and  takes  the  answer ; 
but,  should  the  witness  refuse  to  answer,  the  magistrate  would 
be  required  to  rule  upon  the  materiality  and  propriety  of  the 
question. 

At  its  close  the  deposition  is  read  over  to  the  witness  and 
subscribed  by  him.  The  magistrate  taking  it  attaches  the 
caption  and  certificate,^'  seals  it  up  and  superscribes  the  en- 
closing wrapper  or  envelope  with  the  words : 

"The  within  deposition  of was  taken  and  sealed  up 

by  (signature)  [justice  of  the  peace] .  "°* 

The  deposition  need  not  be  sent,  by  mail  or  otherwise, 
directly  from  the  magistrate  to  the  clerk  or  justice  of  the 
court  before  which  it  is  to  be  used ;  but  it  is  usually  delivered  to 
the  person  at  whose  request  it  was  taken.    He  must  convey  it, 


OOP.  S.  Sec.  1611.  Co.,  70  Vt.  477  (479  V 

"P.  S.  Sees.  1618,  1619,  6266  (32)  soP.  S.  Sec.  6266  (31). 

(33).  5«p.  s.  Sec.  1621. 
»2But  see  Billings  v.  Metropolitan 
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however  with  the  seal  unbroken,  to  such  court"officer,  who 
at  some  proper  time  will  open  the  deposition  and  certify  the 
fact  of  such  opening  upon  the  paper. 

A  deposition"*  is  the  property  of  the  party  who  takes  it 
until  it  has  once  been  used  in  court.  Though  the  other  party 
must  be  notified,  except  as  the  statutes  excuse,  and  has  a 
right  to  attend  and  cross-examine,  yet  it  has  been  held  that 
he  has  no  right  to  see  the  deposition  after  it  has  been  sealed 
up,  until  it  is  offered  in  evidence  before  the  court;"'  which 
the  party  who  takes  it  is  not  bound  to  do. 


§  717.  Testimony  in  perpetual  remembrance."^ — ^When 
the  conditions  are  such  that  an  ordinary  magistrate  cannot 
act,  the  testimony  of  a  party  or  witness  in  perpetual  remem- 
brance may  be  taken  before  a  judge  of  the  supreme  or  county 
court. 

If  there  is  no  action  nor  suit  pending,  or  if  there  is,  when 
the  witness  lives  within  thirty  miles  of  the  place  of  trial  and 
cannot  be  brought  within  the  other  provisions  of  the  statute,"" 
a  party  or  expectant  party,  or  one  who  has  some  title,  claim 
or  interest  which  he  expects  wiU  be  the  subject  of  legal  con- 
troversy, may  still  examine  any  witness  he  may  choose,  and 
have  the  testimony  read  upon  the  trial,  if  the  requirements 
of  the  statute  have  been  complied  with.*" 

The  first  step  towards  taking  a  deposition  before  such  a 


65P.   S.   Secs.1621-22. 

"•The  provisions  of  the  statutes  for 
perpetuating  the  testimonj  of 
witnesses  who  do  not  come  with- 
in the  law  relating  to  depositions 
are  considered  in  $$  717  to  730. 

•'Lord    V.    Bishop,    16    Vt.    110 
Skinner  v.   Tucker,   22  Vt.   78 
Waite  V.  Brewster,  31  Vt.  516 
Wing  V.  Hall,  47  Vt.  182.  But  see 
county  court  rule  82. 

•sTestimony  of  witnesses  in  per- 
petual remembrance  was  an  in- 
vention of  the  civil  law,  for 
which  the  Saxon  commo^l  law  had 


no  place;  and  the  chancellors 
assumed  jurisdiction  to  supply 
the  want.  The  person  desiring 
such  testimony  usually  filed  a 
bill  in  chancery,  praying  for 
leave  to  examine  witnesses  who 
were  old,  infirm,  sick,  or  going 
abroad,  etc. ;  and  their  testimony 
could  be  taken  for  use  in  case 
their  presence  could  not  be  had 
at  the  time  of  trial  or  examin- 
ation. See  Chap.  IX,  $  172, 
note  29. 

»»P.  S.  Sees.  1616-24. 

80P.  R.  Sees.  1625-30. 
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judge,  usually  an  assistant  judge,  is  for  the  person  wanting 
the  testimony  to  make  an  affidavit. 

§  718.    Affidavit  to  commence  proceedings." 


(Heading  as  in  §  74.) 

,  of in  the  county  of 

That  he  resides  in  - 


-,  being  duly  sworn,  says : 


etc.,  and  is  the  plaintiff  [defendant, 
etc.]  in  an  action  now  pending  before,  etc.,  or  [expects  to  be  made 
a  party]  or  [has  a  certain  title,  claim  or  interest  which  he  expects 

will  be  the  subject  of  legal  controversy  between and ,  td 

wit]  ;  and  that of is  a  witness  whose  testimony  is  mate- 
rial in  the  defense  [prosecution]  of  said  action  [suit],  or  [to 
establish  the  said  title,  claim  or  interest.] 

(Signature.) 
(Verification  as  w  §  77  (8)  or  (9).) 

§  719.  Application  to  the  judge. — ^Upon  such  affidavit 
the  applicant  will  apply  to  a  judge  of  the  supreme  or  county 
court,  for  an  order  in  writing  giving  notice  to  the  opposite 
parties,  actual  or  expected,  of  the  time  and  place  for  taking 
the  testimony.  If  these  parties  are  known  and  are  residents 
of  this  State,  the  order  is  served  like  a  writ  of  summons.  If 
they  are  unknown  or  are  non-residents,  the  service  is  construc- 
tive, by  publication'^  or  otherwise.  If  the  witness  resides  in 
another  State,  the  judge  may  appoint  some  one  there  to  take 
the  deposition  in  his  stead."^ 

§  720.    Application  for  the  order  of  notice. 

(Heading  as  in  §  74.) 

To  the  Hon. ,  Judge  of  the court,  etc. 

Upon  the  foregoing  affidavit'*  the  said applies  for  an 

might  be  well  to  state,  general- 
ly, what  is  expected  to  be 
proved  by  the  witness,  so  that 
its  materiality  may  appear;  but 
the  statute  seems  to  require  no 
more  than  the  sworn  opinion 
that  it  is  material. 

«2P.  S.  Sec.  1626. 

osp.    S.   Sees.    1628-9. 

•*This  application  is  sometimes 
blended   with   the   affidavit. 


•iThis  should  be  sworn  to  before 
the  judge.  The  various  states 
of  fact  which  may  exist  are 
so  many  that  no  form  can  much 
assist  one  who  has  the  statute 
before  him.  The  affidavit  should 
be  full  enough  to  show  clearly 
the  fact  of  a  legal  controversy, 
and  if  the  action  has  not  yet 
been  commenced,  its  nature  and 
relation    to    the    applicant.    It 
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order,  pursuant  to  the  statute,  to  give  notice  [by  publication]  of 

the  time  and  place  for  taking  the  deposition  of  the  said ot 

[to  give  notice  that  a  commission  will  issue  to  some  suitable  per- 
son to  take  the  deposition  of,  etc.\ 

{Conclusion  as  in  §  77  (1).) 

(Signature.) 

§  721.    Judge's  order  for  personal  service. 

(Heading  as  in  §  74.) 

Upon  reading  the  foregoing  affidavit,  and  upon  application 
of ,  it  is  hereby  ordered  that  the  deposition  of in  per- 
petual remembrance,  be  taken  before  me  at  the  office  of ,  in 

the  town  of ,  on  the day  of ,  at  the  hour  of ; 

and  that  notice  thereof  be  given  to of by  service  of  said 

affidavit  and  of  this  order  like  a  writ  of  summons  at  least 

days  previous  to  such  time. 

To  any  sheriff  or  constable  in  the  State  to  serve  and  return. 

(Conclusion  as  in  §  77  (1).) 

(Signature)  Judge  of County  Court. 

§  722.     Order  for  notice  by  publication. 

(Heading  as  in  §  74.) 

Upon  reading  the  foregoing  affidavit,  since  it  appears  there- 
from that  the  said  affiant  is  unable  to  name  all  the  persons  ex- 
pected to  become  parties  to  the  controversy  therein  mentioned; 

and  since  it  further  appears  therefrom  that  ,  one  of  the 

persons  named  therein  as  a  party,  or  [likely  to  become  a  party] , 

does  not  reside  in  this  State,  but  does  reside  in in  the  State 

of ,  and  has  no  attorney  of  record  residing  in  this  State : 

Now,  therefore,  upon  application  of  the  said ,  it  is  here- 
by ordered  that  the  deposition  of in  perpetual  remembrance 

be  taken  before  me  at  the  office  of in  the  town  of  • on  the 

day  of at  the  hour  of ;  and  that  notice  thereof  be 

given  to of [and  to  all  persons  interested  in  the  matter 

stated  in  said  affidavit]  by  publication  [of  said  affidavit  and]  of 

this  order  in  the  ,  a  newspaper  printed  at  in  said 

county  once  a  week  for weeks  successively,  the  last  of  whicH 

publications  shall  be  at  least  days  before  the  time  fixed 

herein  for  taking  such  deposition. 

(Conclusion  as  in  §  77  (1).) 

(Signature)  Judge  of County  Court. 
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§  723.    Order  for  personal  notice  without  the  State.°° 

{Heading  as  in  §  74.) 

Upon  reading  the  foregoing  affidavit  since  it  appears  there- 
from that ,  one  of  the  persons  named  therein {proceed 

as  in  §  722)  at  the  hour  of ;  and  that  notice  thereof  be 

given  to of ,  in  the  State  of ,  by  delivering  to  him 

personally,  by  some  person  not  a  party  to  said  action,  who  iS 

acquainted  with  him,  the  said ,  at  some  place  without  thid 

State,  a  copy  of  said  affidavit  and  of  this  order,  duly  certified 

under  my  hand,  and  that  such  delivery  be  made  at  least 

days  before  the  time  fixed  herein  for  taking  such  deposition. 

{Conclusion  as  in  §  77  (1).) 

{Signature)  Judge  of County  Court. 


§  724.  Order  for  notice  of  hearing  as  to  appointing  a 
commissioner."'' 

{Heading  as  in  §  74.) 

Upon  reading  the  foregoing  affidavit,  since  it  appears  there- 
from that  the  said  witness  therein  named, ,  resides  at , 

in  the  State  of ,  and  is  not  a  resident  of  this  State : 

Now  therefore,  upon  application  of  the  said ,  it  is  hereby 

ordered  that  the  said ,  named  in  said  affidavit,  be  notified  to 

appear  before  me  at  the  office  of ,  in  the  town  of ,  on 

the  day  of  ,  19  ,  at  the  hour  of ;  and  that 

unless  good  cause  be  then  shown  to  the  contrary,  a  commission 

will  then  issue  to ,  [notary  public]  of ,  in  the  county 

of ,  in  the  State  of ,  empowering  him,  pursuant  to  the 

statutes  of  the  State  of  Vermont,  to  take  the  deposition  of  the 

said ,  the  witness  named  in  said  affidavit,  at  some  time  and 

place  to  be  fixed  by  me,  or  at  such  other  time  and  place  as  the 
said  commissioner  by  adjournment  may  appoint. 

That  reasonable  notice  of  this  application  be  given  to  the 
said  — — ,  by  serving  this  order  and  a  copy  of  said  affidavit  upon 


•'This  certified  copy  and  proof  of  order,  which  would  not  be  com- 

service   without   the   State  may  plete  and  clear  without  it.    The 

follow  J§  96 ;  97 ;  and  600.  The  order,  however,  may  be  so  drawn 

statutes  require  merely  the  pub-  as  to  recite  the  substance  of  the 

lication  or  delivery  of  the  order.  affidavit,    and    then    the    latter 

As  these  forms  are  drawn  the  need  not  be  published, 

affidavit    is    referred    to    and  »«P.  S.  Sec.  1628. 
practically  made  a  part  of  the 
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him,  [them]   [and  each  of  them]  at  least days  before  the 

day  when,  as  aforesaid,  [he  is]  [they  are]  required  to  appear. 

To  any  sheriff  or  constable  in  the  State  to  serve  and  return. 

{Conclusion  as  in  §  77  (1).) 

(Signature)  Judge  of County  Court. 

[Officer's  return  as  in  §  269.) 

§  725.    Order  appointing  commissioner  in  another  State. 

{Heading  as  in  §  74) 

Before  me ,  one  of  the  judges  of  the  county  court  within 

and  for  the  county  of ,  at  the  office  of in in  said 

county,  on  the day  of A.  D.  19  — ,  at o'clock  in 

the noon. 

The  order  heretofore  made  in  this  proceeding  having  been 

duly  and  personally  served  upon  the  said and by , 

a  [constable  of  the  town  of ]  as  appears  by  his  return  there-. 

on  endorsed: 

Now,  after  hearing and  ,  attorneys  for  the  said 

and ;  [the  said and not  appearing  before  me 

in  person  nor  by  attorney] ; 

It  is  hereby  ordered  that  a  commission  do  immediately  issue 

to of ,  in  the  county  of ,  in  the  State  of ,  there-. 

by  empowering  him,  pursuant  to  the  statutes  of  the  State  of 

Vermont,  to  take  the  deposition  of -,  of aforesaid,  to  be 

used  by  the  said ,  or  by  any  persons  claiming  under  him, 

against  any  other  person  in  any  suit  or  process  wherein  the  title, 
claim  or  interest  set  forth  in  his  affidavit  is  brought  in  question. 

The  said  deposition  shall  be  taken  before  the  said ,  al 

the  office  of in  said of ,  on  the day  of , 

19 ,  at o'clock  in  the noon,  or  at  such  other  time 

as  he  shall  by  adjournment  appoint. 

Done  at aforesaid  this day  of ,  19 . 

{Signature)  Judge  of County  Court. 

§  726.  Commission  to  examine  a  witness  in  another 
State. 

{Heading  as  in  §  74  or  75.) 

To of in  the  county  of in  the  State  of ; 

Pursuant  to  the  statutes  of  the  State  of  Vermont,  you  are 
hereby  appointed  a  commissioner  and  empowered  to  take  the 

deposition  of ,  of ,  in  said  county  and  State,  at  the  office 

of ,  in  said  town  [city]  of ,  on  the day  of , 
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19 ,  ajt 0  'clock  in  the noon,  or  at  such  other  time  as 

you  may  by  adjournment  appoint. 

And  you  are  hereby  empowered  to  examine  the  said as 

a  witness  concerning  the  title,  claim  and  interests  which  are  sel! 
forth  in  the  affidavit  of hereunto  annexed,  [upon  the  inter- 
rogatories hereunto  attached,]  and  upon  such  other  interroga- 
tories as  may  be  propounded  by  counsel  appearing  for  the  per- 
sons interested  in  the  matters  mentioned  in  said  affidavit. 

And  you  are  empowered  to  administer  all  necessary  oaths, 
to  take,  seal  up  and  certify  said  deposition,  and  to  deliver  the 
same  to  the  said ,  his  agent  or  attorney,  to  be  filed  and  re- 
corded in  the  office  of  the  clerk  of  said  county  of ,  within 

ninety  days  after  the  taking  thereof. 

{Conclusion  as  in  ^17  (1),  (2)  or  (3) 

{Signature)  Judge  of County  Court. 

§  727.    Deposition  taken  in  perpetual  remembrance. 

{Heading  as  in  §  74  or  75.) 

I, ,  of ,  in  the  county  of and  State  of ,  of 

lawful  age,  being  duly  sworn,  to  depose,  testify  and  say :  {Insert 
the  deposition.) 

{Signature.) 

§  728.     Caption  or  jurat." 

State  of ,      | 

County  of  ,  ss.   f     At ,  in  said  county,  on  this day 

of ,  A.  D.  19  ,  personally  appeared  ,  the  witness 

above  named,  and  made  oath  that  the  foregoing  deposition  by 
him  subscribed,  contains  the  whole  truth  and  nothing  but  the 
truth. 

Before  me,  {Signature.)      [Commissioner.] 

§  729.     Commissioner's  certificate.'* 

{Heading  as  in  §  74  or  §  75  or  §  728.) 

I  hereby  certify  that  the  foregoing  deposition  of was 

taken  in  perpetual  remembrance,  pursuant  to  the  provisions  of 

the  Public  Statutes  of  Vermont  before  me, ,  a  commissioner 

duly  appointed  for  that  purpose,  by ,  one  of  the  judges  of 

the  county  court  within  and  for  the  county  of ,  in  the  State 


e'See  P.  S.  Sec.  6266  (31) .  ««?.   S.   Sec.   1629. 
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of  Vermont,  as  appears  by  the  original  affidavit,  order  and  com- 
mission herewith  returned. 

[That  due  notice  of  the  time  and  place  of  taking  said  depo- 
sition was  given  to ,  of in  the  county  of in  the 

State  of ,  hy  the  service  of  the  original  affidavit  and  order 

of  notice  on  him,  as  more  fully  appears  from  the  return  of  the 
officer  thereon.  {State  fully  the  manner  of  service  upon  all  par- 
ties.)] 

That  said  deposition  was  taken  at  the  request  of ,  of 

in  said  county  of ;  that  said and appeared 

before  me  by ■  [his]  attorney;  [and  that  said did  not 

appear  at  the  taking  of  said  deposition,  in  person  nor  by 
attorney.] 

{State  the  appearances  as  they  were.) 

That  said  deposition  was  taken  at in  the  county  of  — — 

in  the  State  of ,  on  the  day  of 19 ,  commencing  al! 

o'clock  in  the  noon,  being  the  time  and  place 

appointed  in  the  order  of  said  judge,  and  was  afterwards  con- 
tinued by  adjournment  on  the and days  of ,  at  the 

same  hour. 

That  I  have  included  in  said  deposition  every  answer  or 
declaration  of  said  witness  which  was  required  by  either  party; 
and  that  after  said  deposition  was  taken  it  was  read  over  to  said 
witness  and  subscribed  by  him. 

{Conclusion  as  in  §  77  (1) 

{Signature)   Commissioner. 

§  730.    Judge's  certificate.'" 

{Heading  as  in  §  74  or  75.) 

I  hereby  certify  that  the  foregoing  deposition  of was 

taken  in  perpetual  remembrance,  pursuant  to  the  provisions  of 

the  Public  Statutes  of  Vermont,  before  me,  ,  one  of  the 

judges  of  the  [county]  court  within  and  for  the  county  of , 

in  the  State  of  Vermont,  as  appears  by  the  original  affidavit  and 
order  herewith  returned. 

That  due  notice  of  the  time  and  place  of  taking  said  depo- 
sition was  given  to  of in  the  county  of in  the 

State  of ,  by  the  service  of  the  original  affidavit  and  order 

of  notice  on  him,  as  more  fully  appears  from  the  return  of  the 
officer  thereon.  {State  fully  the  manner  of  service  upon  all  par- 
■    .) 


«»P.  S.  Sec.  1627. 
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That  said  deposition  was  taken  at  the  request  of ,  ol 

in  said  county  of ;  that  said _  and appeared 


before  me  by  ,  tis  [their]   attorneys;  [and  that  said 

did  not  appear  at  the  taking  of  said  deposition,  in  person  nor  by 
attorney.] 

That  said  deposition  was  taken  at in  the  county  of 

in  the  State  of  Vermont,  on  the day  of ,  19 ,  com- 
mencing at o'clock  in  the  noon,  being  the  time  and 

place  appointed  in  the  original  order  herewith  returned,  and  was 

afterward  continued  by  adjournment,  on  the  and  

days  of at  the  same  hour. 

That  I  have  included  in  said  deposition  every  answer  or 
declaration  of  said  witness,  which  was  required  by  either  party ; 
and  that,  after  said  deposition  was  taken,  it  was  read  over  to  said 
witness  and  subscribed  by  him. 

{Conclusion  as  in  §  77  (1).) 

(Signature)  Judge  of County  Court. 


§  731.  Examination  of  witnesses. — The  examination  of 
witnesses  follows  the  same  general  rules,  whatever  differences 
may  exist  in  the  court,  the  cause  or  the  occasion.  The  whole 
body  of  evidence,™  given  at  any  one  trial,  naturally  divides 
into  the  "opening,"  the  "defense"  and  the  "rebuttal;"  while 
the  testimony  of  each  witness  is  divided  into  the  "direct," 
the  "cross,"  the  "redirect,"  and  "recross"  examinations. 

The  party  on  whom,  by  the  pleadings,  rests  the  "burden 
of  proof" — usually  the  plaintiff — begins  the  trial  by  intro- 


'OThough  the  evidence  given  at  a 
trial  may  eventually  become  a 
part  of  the  record  of  the  cause, 
by  its  incorporation  in  a  bill  of 
exceptions,  duly  filed  within  the 
time  limited  by  statute,  yet  it 
does  not  constitute  any  part  of 
the  record  in  such  a  sense  that  it 
is  brought  in  review  by  a  motion 
in  arrest.  For  that  purpose  the 
word  "record"  means  in  Ver- 
mont just  what  it  meant  at  com- 
mon law.  State  v.  Thorton,  50 
Vt.  35;  Noyes  v.  Parker,  64  Vt. 
379;  Baker  v.  Sherman,  73  Vt. 
26;  Railroad  v.  Macchi,  74  Vt. 
403;    State   v.   Shappy,    79    Vt. 


306  (308);  Foss  v.  Smith,  79 
Vt.  434  (442) ;  Morgan  v. 
Hendrick,  80  Vt.  284  (290)  ;  See 
Chap.  XXIV,  $$  746  to  748. 
Motions  in  arrest,  in  criminal  as 
well  as  in  civil  causes,  must  be 
made  before  judgment,  and  there- 
fore cannot  be  made  after  the 
sentence  of  a  criminal  which  is 
a  part  of  the  judgment.  Galeo  v. 
State,  107  Me;  State  v.  Kibling, 
63  Vt.  636;  State  v.  O'Neil,  66 
Vt.  356 ;  Perry  v.  People,  14  HI. 
496;  Territory  v.  Corbett,  3 
Mont.  50;  Com.  v.  Swain,  160 
Mass.  354 ;  State  v.  Stiekney,  Me. 
79  Atl.  370  (371). 
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ducing  the  testimony  of  living  witnesses,  and  other  competent 
evidence  to  prove  his  claims.  When  he  has  finished,  having 
tried  to  establish  all  the  claims  which  he  has  evidence  to  sup- 
port, he  is  said  to  ' '  rest ; ' '  and  the  opposing  party  takes  up  the 
burden  of  his  defense.  In  so  doing  he  usually  attacks  the 
correctness  of  the  claims  already  made,  though  he  may  some- 
times try  to  prove  an  independent  claim,  to  balance  or  reduce 
the  claims  of  the  advancing  party. 

After  the  defensive  party  in  turn  has  rested,  the  advanc- 
ing party  may  introduce  "rebutting"  evidence,  or  such  as 
tends  not  merely  to  supplement  or  corroborate  that  of  his 
opening  case,  but  directly  to  meet,  contradict  or  avoid  the 
details  of  the  defense. 

To  this  the  defensive  party  may  reply,  if  there  is  any  new 
matter  which  admits  of  such  treatment. 

In  direct  examination  the  questions  are  such  as  tend  to 
bring  out  the  witness's  testimony  in  his  own  language,  free 
from  suggestions  of  answer  by  the  examining  counsel. 

Cross-examination  is  by  the  lawyer  for  the  opposing  party. 
It  admits  of  leading,  or  searching  questions,  and  aims  to  test 
the  witness's  recollection,  accuracy,  honesty  and  good  faith, 
so  that  he  may  appear  to  the  jury  no  more  effective  than  he 
really  is.^^ 

Re-direct  examination  is  had  to  meet  the  cross-examina- 
tion, perhaps  by  explaining  things  left  partly  said,  or  said 
through  inadvertent  error.     It  is  subject  to  the  rule  which 


7iThe  privilege  of  refusing  to 
answer  a  question  because  the 
answer  may  tend  to  incriminate 
the  witness,  is  purely  personal  to 
him.  If  he  is  called  on  to 
testify,  he  must  take  the  oath 
before  he  can  claim  this  priv- 
ilege. When  a  question  is  asked 
and  the  witness  objects  to  ans- 
wering, it  is  for  the  court  to 
decide  whether  any  sort  of  re- 
sponsive answer  can  possibly 
subject  the  witness  to  a  criminal 
prosecution.      If    the    court    so 


holds,  and  is  satisfied  that  the 
witness  is  acting  in  good  faith, 
and  that  there  is  some  actual 
peril  to  him  from  so  answering, 
then  the  witness  will  be  allowed 
the  privilege  of  deciding  for  him- 
self whether  he  will  answer,  or 
will  decline  for  the  reason  above 
stated.  State  v.  Thaden,  43  Minn. 
253;  Chamberlain  v.  Wilson,  12 
Vt.  491 ;  State  v.  Duncan,  78  Vt. 
364;  In  re  Rendering  Co.,  80  Vt. 
55  (73). 
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forbids  leading  questions,  and  is  limited  to  matters  drawn 
out  by  the  cross-examiner. 

In  like  manner  the  recross  and  all  later  examinations  are 
limited,  subject  to  the  discretion  of  the  court,  to  an  explana- 
tion, or  avoidance,  of  the  testimony  last  given  by  the  witness. 

§  732.  Arguments,  charge  and  verdict. — ^When  the  evi- 
dence upon  both  sides  is  closed,  the  lawyers  usually  address 
the  court,  or  jury  if  there  be  one,  in  support  of  the  contentions 
made  by  the  opposing  parties  as  to  the  effect  of  the  evidence. 
Under  our  practice  one  of  the  lawyers  for  the  party  on  whom, 
by  the  pleadings,  rests  the  burden  of  proof,'^  first  addresses 
the  triers  of  fact,  laying  before  them  the  substance  of  all  the 
reasons  which  his  side  intend  to  urge  in  support  of  their 
claims.  Then  the  lawyers  for  the  opposite  side  address  the 
triers  in  answer  to  the  argument  already  made.  Then  a  lawyer 
for  the  first  party  closes  by  replying  to  the  arguments  for  the 
defence,  not  advancing,  however,  any  substantially  new  rea- 
sons which  the  other  side  has  had  no  chance  to  answer.  In  the 
county  court,  from  which  the  lower  courts  derive  their  ideas 
of  correct  procedure,  not  more  than  two  counsel  may  commonly 
speak  on  each  side ;  and  the  time  is  limited,  not  more  than  two 
hours  on  a  side  being  usually  allowed.  When  important  ques- 
tions of  law  arise  during  a  trial  in  the  county  court,  it  is  usual 
for  additional  time  to  be  allowed  for  such  discussion  by  argu- 
ments addressed  to  the  court,  during  which  the  jury  will 
very  likely  be  excused  from  attendance. 

At  the  conclusion  of  all  the  arguments,  in  the  county  and 
in  some  of  the  city  courts,  (but  rarely  before  justices  of  the 
peace),  the  jury  are  charged  by  the  presiding  judge,  who  tells 
them,  in  such  language  as  he  may  see  fit  to  use,  what  legal 
conclusions  are  to  be  drawn  from  the  evidence  submitted 
to  them,  and  what  legal  principles  ought  to  govern  them  in 
arriving  at  their  decision.  In  courts  where  the  jury  are  thus 
charged,  counsel  for  the  opposing  parties  often  present  re- 

'2See  Terryberry  v.  Woods,  69  Vt.  94 ;  Owen  v.  Brown,  70  Vt.  521. 
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quests  in  writing  to  the  court;  which  the  judge,  after  due 
consideration,  adopts,  modifies  or  rejects,  and  charges  the  jury 
on  those  subjects  in  language  which  he  thinks  correct." 

When  the  cause  has  been  submitted  to  the  jury,  they  are 
kept  together  by  the  officer  until  they  are  ready  to  return 
their  verdict;'*  or,  in  case  of  a  disagreement,  until  they  are 
discharged  by  the  court. 

In  civil  causes  the  verdicts  are  in  writing,  and  vary  accord- 
ing to  the  nature  of  the  action.  Blank  forms  are  furnished 
to  the  jury  when  they  take  the  cause  under  consideration; 
and,  having  agreed  upon  a  verdict,  the  foreman — to  which 
position  the  county  court  has  appointed  one  of  their  number — 
after  they  have  retired  fills  up  the  verdict  on  which  they  agree, 
signs  it  and  brings  it  into  court. 


§  733.    Verdicts  in  justice's  ejectment." 

(1)     Plaintiff's  verdict. 

(Heading  as  in  §  75  (8).) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 
is  guilty  in  manner  and  form  as  the  plaintiff  in  [his]  declaration 
has  alleged.  They,  therefore,  find  that  the  plaintiff  is  entitled 
to  the  possession  of  the  premises  described  in  [his]  declaraton, 
and  that  [he]  do  recover  of  the  defendant  [for  the  \mlawful 

detention  of  said  premises] , dollars  damages. 

(Signature)  Foreman. 


"It  is  the  duty  of  counsel  to  spec- 
ify the  particular  points  in  the 
charge,  or  in  the  omission  to 
charge,  to  which  they  take  ex- 
ception. The  supreme  court  will 
not  consider  a  general  exception 
to  an  entire  charge,  which,  with 
few  exceptions,  is  conceded  to 
be  correct;  nor  will  it  consider 
a  general  exception  to  the  re- 
fusal of  the  court  to  charge  as 
requested,  when  the  requests  are 
numerous,  and  some  are  fully 
complied  with,  while  others  are 
complied  with  in  part,  or  are 
disregarded.  Goodwin  v.  Per- 
kins, 39  Vt.  598;  Bowell  v.  Ful- 
ler,    59    Vt.     68S;     Morrill    v. 


Palmer,  68  Vt.  1;  Magoon  v. 
Before,  73  Vt.  231;  Luce  v. 
Hassam,  76  Vt.  450  (454). 

T^When  several  counts  in  a  declara- 
tion are  really  for  the  same 
cause  of  action,  though  varied  in 
statement  to  meet  the  proof, 
there  should  be  but  one  verdict, 
and  not  separate  verdicts  on  each 
count.  Parker  v.  Boston  and 
Maine,  84  Vt. 

T5P.  S.  Sees.  1871,  1873. 

T«P.  8.  See.  1874. 

T'Por  the  verdict  in  forcible  entry 
and  detainer,  see  P.  S.  Sec.  6266 
(18).  For  verdicts  in  contested 
will  cases  see  $  690, 
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( 2 )     Defendant 's  verdict. 

{Heading  as  in  ^  75  (8).) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 
is  not  guilty  in  manner  and  form  as  the  plaintiff  in  [his]  decla- 
ration has  alleged. 

{Signature)  Foreman.'^ 

§  734.    Verdicts  in  replevin.'* 

(1)  Plaintiff's  verdict. 
{Heading  as  in  §  75) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 
is  guilty  in  manner  and  form  as  the  plaintiff  in  [his]  declaratioil 
has  alleged.  They,  therefore,  find  for  the  plaintiff  to  retain  the 
possession  of {briefly  describe  the  property)  in  the  declara- 
tion described,  and  to  recover  of  the  defendant [dollars] 

damages,  for  the  unlawful  [attachment]  [taking]  or  [detention] 
thereof. 

{Signature)     Foreman. 

(2)  Defendant's  verdict.'* 
{Heading  as  in  §  75) 

In  this  cause  the  jury  on  their  oath  say  that  the  defend- 
ant is  not  guilty  in  manner  and  form  as  the  plaintiff  in  [his]  dec- 
laration has  alleged.    They,  therefore,  find  that  the  defendant 

[is]  entitled  to  a  return  of {briefly  describe  the  property) 

in  the  declaration  described,  with  the  sum  of  [dollars] 

damages,  for  the  taking  thereof  by  the  replevin. 

{Signature)    Foreman. 

§  735.    Verdicts  in  assumpsit. 

(1)  Plaintiff's  verdict. 
{Heading  as  in  §  75) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 
did  assume  and  promise  in  manner  and  form  as  the  plaintiff  in 
[his]  declaration  has  alleged.  They,  therefore,  find  for  the  plain- 
tiff to  recover  of  the  defendant [dollars]  damages." 

{Signature)     Foreman. 

(2)  Defendant's  verdict. 
{Heading  as  in  §  75) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 


Tsp.  S.  Sees.  1827,  1836.  by   the   court   and   not   by   the 

'•Costs,  in  all  actions,  are  awarded  jury.    See  Chap.  "VII:  J  86. 
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did  not  assume  and  promise  in  manner  and  form  as  the  plaintiff 
in  [his]  declaration  has  alleged. 

{Signature)     Foreman. 

§  736.    Verdicts  in  an  action  of  tort. 

(1)  Plaintiff's  verdict. 
{Heading  as  in  §  75) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 
[is]  guilty  in  manner  and  form  as  the  plaintiff  in  [his]  declara< 
tion  has  alleged.  They,  therefore,  find  for  the  plaintiff  to  re- 
cover of  the  defendant dollars  damages. 

{Signature)  Foreman. 

(2)  Defendant's  verdict. 
{Heading  as  in  §  75) 

In  this  cause  the  jury  on  their  oath  say  that  the  defendant 
[is]  not  guilty  in  manner  and  form  as  the  plaintiff  in  [his]  decla- 
ration has  alleged. 

{Signature.)  Foreman. 


§  737.    Motion  to  set  verdict  aside.^" 

{Begin  as  in  ^  610,  or  §  257,  adapted  to  the  proper  court.) 
Moves  the  court  to  set  aside  the  verdict  in  the  above  en- 
titled cause  for  the  reason [that  the  same  is  against  the 

weight  of  evidence]  [that  the  damages  therein  assessed  by 

the  jxiry  are  excessive.]    {State  any  other  reason.) 
{Conclusion  as  in  §  77  (1).) 


80A  motion  to  set  aside  a  verdict, 
because  the  damages  are  exces- 
sive or  because  it  was  against 
the  weight  of  the  evidence,  is 
addressed  to  the  sound  judicial 
discretion  of  the  trial  court  and 
is  not  reviewable,  except  for 
failure  or  refusal  to  exercise  such 
discretion  or  for  its  abuse. 
Seofield  v.  Life  Ins.  Co.,  79  Vt. 
161;  Coolidge  v  Ayres,  77  Vt. 
448 ;  Tracy  v.  Grand  Trunk  By., 
76  Vt.  313;  Fletcher  v.  Wake- 
field, 75  Vt.  257;  German  v. 
Eailroad  Co.,  71  Vt.  70;  Lind- 
say V.  Eailroad  Co.,  68  Vt.  556; 
Jangraw  v.  Mee,  75  Vt.  211; 
State  V.  Peach,  70  Vt.  283; 
Ward's  Admr.  v.  Preferred  A.  I. 


Co.,    80   Vt.   321;    Massucco    v. 
Tomassi,    80    Vt.     186     (194); 
Sowles    V.    Carr,    69    Vt.    414; 
Ranney  v.  Railroad  Co.,  67  Vt. 
594   (601);   Stearns  v.  ClifEord, 
62  Vt.  92;  Newton  v.  Brown,  49 
Vt.  16;  Wheatley  v.  Waldo,  36 
Vt.  237;  Marcy  v.  Parker,  78  Vt. 
73 ;  Barrette  v.  Carr,  75  Vt.  425 
Averill  v.  Robinson,  70  Vt.  161 
State   V.    Newell,    71    Vt.    476 
Johnson  v.  Shumway,  65  Vt.  389 
Lincoln  v.  C.  V.  R.  R.  Co.,  82 
Vt.  187  (196  and  197). 
A  motion  in  arrest  of  judgment, 
or  other  motions,  will  follow  sub- 
stantially the  same  form  stating 
the  appropriate  reason.  See  J  731 
note  70. 
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§  738.    Order  on  motion  to  set  verdict  aside. 

{Heading  as  in  §  75) 

In  the  above  entitled  cause  it  is  hereby  ordered  that  unless 

the  plaintiff,  on  or  before  the day  of ,  shall  enter  a 

remittitur  of  thw'^amages  assessed  by  the  jury  in  said  cause,  to 

the  extent  of dollars,  the  verdict  heretofore  returned  by 

said  jury  shall  be  set  aside;  but  if  the  plaintiff  enters  such  8 
remittitur,"^  judgment  shall  be  rendered  upon  said  verdict  for 
dollars,  with  costs. 

{Conclusion  as  in  ^77  (3)  or  (4) 

§  739.    Remittitur  of  damages."^ 

{Heading  as  in  §  75.) 

Now  comes  the  plaintiff  in  the  above  entitled  cause,  by 


[his]  attomey[s],  and  remits  from  the  verdict  returned  therein 

by  the  jury  on  the  — —  day  of ,  the  sum  of ,  dollars,  and 

consents  that  judgment  may  be  rendered  on  said  verdict  for  the 

reduced  sum  of dollars. 

( Conclusion  as  in  §  77  ( 1 ) 

§  740.  Trial  by  referees. — A  reference  from  the  county 
court,  prior  to  1884,  was  always  made  by  agreement  of  parties, 
and  was  treated  as  a  sort  of  arbitration  in  which  the  award 
was  published  by  filing  it  in  court,  for  confirmation  there. 
Unless  the  referee  had  undertaken  to  act  and  decide  accord- 
ing to  law,  or  the  cause  had  been  referred  "to  be  heard  and 
decided  according  to  law, ' '  the  court  would  assume  no  revisory 
power  over  the  referee's  report  further  than  to  see  that  the 
conditions  of  an  arbitration  had  been  met.'^ 

Under  and  since  the  Act  of  1884,  amended  in  1906,  No. 


siThe  county  or  supreme  court 
may  allow  a  plaintiff  after  ver- 
dict to  file  a  remittitur,  reduc- 
ing the  recovery  to  such  sum  as 
may  be  proper,  under  the  plead- 
ings, evidence  and  circumstan- 
ces in  the  case,  as  viewed  by  the 
court  rendering  judgment  for 
such  reduced  amount. 
Cramton  v.  Marble  Co.,  60  Yt. 
291;  Tarbell  v.  Tarbell,  60  Vt. 
486;  Davis  v.  Granite  Co.,  75 
Vt.  286   (289). 

82Eddy   V.    Sprague,    10   Vt.    216; 
Steen  v.  Wardsworth,  17  Vt.  297 ; 


Davis  V.  Campbell,  23  Vt.  236 
Cutting  V.   Stone,   23   Vt.   571 
Hicks    V.    Cottrill,    25    Vt.    80 
Spaulding  v.  Warren,  25  Vt.  316 
Briggs   V.    Oakes,    2.6   Vt.    138 
Cook  V.  Carpenter,  34  Vt.  121 
Carter  v.   Howard,  39  Vt.   106 
Morse    v.    Beers,    51    Vt.    359 
Phelps  V.  Hubbard,  51  Vt.  487 
Smith  V.  Paint  Co.,  52  Vt.  469 
Melendy  v.   Spaulding,    54   Vt 
517;    Thompson   v.   Warner,    62 
Vt.  186;   In  re  Powers  est.,  65 
Vt.   399;    Gordon   v.    Hotchkiss, 
82  Vt.  479. 
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63,  a  reference  may  be  ordered  by  the  court,  under  certain 
conditions,  while  the  referee  is  governed  by  the  rules  of  law 
in  the  admission  of  evidence  and  the  determination  of  the  issue. 
The  report  to  be  effective  must  be  accepted  by  the  court,  which 
has  a  revisory  and  controlling  power,  to  see  that  the  case  has 
been  properly  tried  and  the  conclusions  of  fact  based  upon 
legal  and  proper  evidence.** 


saWhite  V.  White,  69  Vt.  360; 
Grand  Isle  v.  Kinney,  70  Vt. 
381;  Pollard  v.  Barrows,  77" Vt. 
1 ;  Lamb  v.  Zundell,  78  Vt.  232 ; 
Gordon  v.  Hotchkiss,  82  Vt.  479 ; 
P.  S.  Sec.  1793. 
Under  a  county  court  reference 
to  a  referee  it  is  the  entire  cause 
of  action,  and  not  any  special 
issue  joined  on  the  pleadings, 
which  is  referred,  and  the  cause 
should  be  tried  and  judgment 
rendered  as  tho  the  pleadings 
were  adapted  to  the  facts  found 
and  without  regard  to  the  plead- 
ings actually  on  file. 
Davis  V.  Campbell.  23  Vt.  236; 
Phelps  V.  Hubbard,  51  Vt.  487 
(489) ;  Granite  Co.  v.  Parrar,  53 
Vt.  585;  Dennis  v.  Stoughton, 
55  Vt.  371;  Ross  v.  Draper,  55 
Vt.  404;  Pollard  v.  Barrows,  77 
Vt.  1;  Lamb  v.  Zundell,  78  Vt. 
232 ;  Gordon  v.  Hotchkiss,  82  Vt. 
479   (481). 

Though  the  entire  cause  of  ac- 
tion, and  not  the  issues  raised 
in  pleading,  is  the  matter  re- 
ferred to  a  referee  under  a  gen- 
eral reference ;  yet  the  defendant 
cannot  by  a  declaration  in  off- 
set, filed  after  the  reference,  in- 
troduce a  separate  cause  of  ac- 
tion, growing  out  of  a  different 
subject  matter,  as  to  which  the 
parties  have  the  right  to  a  jury 
trial. 

Fulton  V.  WUey,  32  Vt.  762; 
Cook  V.  Carpenter,  34  Vt.  121; 
Can  Co.  V.  Grimm,  79  Vt.  494 
(498). 

When  a  cause  is  tried  by  the 
Court  or  a  referee,  etc.,  so  that 
the     admissibility    of    evidence 


must  be  passed  on  by  the  same 
tribunal  which  determines  the 
facts,  the  reception  of  improper 
evidence  is  not  error  if  the  court 
is  satisfied  that  no  use  was  made 
of  such  evidence  by  the  trier  of 
the  facts. 

Somerset  v.  Glastonbury,  61  Vt. 
449;  Poster  v.  Burton,  62  Vt. 
239;  Spaulding  v.  Albin,  63  Vt. 
148;  Walston  v.  Allen,  82  Vt. 
549. 

Exceptions  to  proceedings  before 
referees,  masters,  etc.,  should  be 
based  on  objections  made  before 
the  trier  at  the  trial. 
Church  V.  Jacques,  3  John.  Ch. 
77;  Byington  v.  Wood,  1  Paige 
145;  Copeland  v.  Crane,  9  Pick. 
73;  Story  v.  Livingston,  13  Pet. 
366;  Sargent  v.  Burton,  74  Vt. 
24  (27). 

Questions  of  admissibility  of  evi- 
dence before  an  auditor,  referee 
or  commissioner,  must  be  raised 
in  the  county  court  by  exception 
to  the  report,  motion  to  recom- 
mit, or  objection  to  the  accept- 
ance of  the  report. 
Kidder  v.  Smith,  34  Vt.  294; 
Wilder  v.  Stanley,  49  Vt.  105; 
Hogan  V.  Sullivan,  79  Vt.  36 
(38). 

When  however  a  question  of  law 
is  saved  by  the  referee,  or  other 
trier  of  facts,  and  expressly  re- 
ferred to  the  Court,  no  excep- 
tion need  be  filed  as  to  that  ques- 
tion. 

Sargent  v.  Sargent,  18  Vt.  330; 
Willey  V.  Laraway,  64  Vt    559; 
Hogan   V.    Sullivan,    79    Vt.    36 
(38). 
Such  questions,  however,  should 
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§  741.  Exceptions;  and  passing:  causes  to  the  Supreme 
Court. — In  Vermont,  the  formal  record  of  the  county  court 
does  not  go  up  to  the  Supreme  court  as  it  did  upon  a  writ  of 
error  at  common  law,  and  hence  it  probably  is  not  necessary 
that  the  bill  of  exceptions  in  full  should  be  made  a  part  of 
that  record.  Such  a  practice  would  be  very  inconvenient,  since 
every  bill  of  exceptions  is  usually  more  or  less  amended  before 
the  hearing ;  which  would  be  impossible  if  it  were  made  a  part 
of  the  absolute  verity  of  a  county  court  record,  already  for- 
mally engrossed. 

We  have,  therefore,  exactly  reversed  the  original  common 
law  procedure.  Instead  of  carrying  up  for  review  the  formal 
judgment  record,  and  leaving  the  exceptions  behind,  we  carry 
up  the  bill  of  exceptions  only,  and  leave  the  record  behind. 


§  742.    Skeleton  Bill  of  Exceptions. 

{Heading  and  title  as  in  §  75.) 

[Plaintiff's]   [Defendant's]  Bill  of  Exceptions. 

This  is  an  action  of ,  the  writ  being  dated 


-:  [as  more  fully 


-.    Plea, 

[the  general  issue,]   {State  briefly  the  nature  of  the  pleaddngsf.} 

Trial  by  jury  at term,  19-^.    Verdict  and  judgment  for  thd 

[plaintiff]   [defendant] . 

Plaintiff's  evidence  tended  to  show  that,- 
appears**  from  the  reporter's  transcript  of  the  testimony.] 

Defendant's  evidence  tended  to  show  that  :   [as  more! 

fully  appears'*  from  said  transcript]. 

During  the  trial  the  [plaintiff]  [defendant]  excepted  to  the 
admission  and  exclusion  of  various  portions  of  the  testimony,  [as 
more  fully  appears**  from  said  transcript] . 

At  the  close  of  all    the  evidence    the  [plaintiff]     [defend- 


be  pointed  out  by  the  trier  in 
his  report  with  the  same  preci- 
sion as  in  an  exception.  Hogan 
V.  Sullivan,  79  Vt.  36  (39). 
«*Bills  of  exceptions  must  be  clear, 
concise,  and  brief.  Stenographic 
transcripts  must  not  be  made  a 
part  thereof,  except  to  show  the 
objections  and  exceptions,  or 
fvtien  the  wholel  testimony  is 
needed,  or  to  test  the  accuracy 


of  the  statements.  Co.  Court  rule 
28   (1). 

But  in  allowing  a  skeleton  bill, 
which  is  soon  to  be  superseded 
by  a  substitute  bill  more  accur- 
ately drawn,  the  judges,  in  their 
discretion,  sometimes  permit  the 
entire  stenographic  minutes  to 
be  made  constructively,  a  part  of 
the  bill  of  exceptions. 
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ant]  moved  for {state  the  terms  of  the  motion  if  onj/),  which 

motion  was  overruled,  to  which  the  said excepted. 

The  then  requested  the  court  to  charge  the  jury  as 

follows :  [as  shown"  by  the  written  requests  in  possession  of  the 
court] . 

The  court,  however,  declined  to  comply  with  such  requests, 
further  than  appears  by  a  transcript  of  the  charge. 

To  the  refusal  of  the  court  to  charge  as  requested,  and  to 
the  charge  as  given,  upon  tbp  specified  points,  the  said  [plaintiff] 
[defendant]  excepted. 

[A  transcript  of  all  the  testimony  on  said  trial,'*  with  a  copy 
of  all  exhibits,  and  of  the  requests  to  charge,  and  of  the  charge 
of  the  court,  is  made  a  part  hereof.] 

This  bill  of  exceptions  is  allowed  subject  to  amendment; 

the  amended  bill  must  be  filed  within days  from  the  rising 

of  the  court;  execution  is  stayed*"  and  the  cause  passed  to  thd 
Supreme  Court. 

(Signature.)    Presiding  Judge. 
{On  the  hack.) 

Filed  ,  19—. 

(Signature.)    Clerk. 


§  743.  Execution. — "Execution"  is  the  carrying  out  of 
the  judgment  or  sentence  of  the  law,  and  applies  equally  to 
civil  and  criminal  causes.  By  means  of  a  "writ  of  execution" 
the  sheriff  may  seize  the  goods  of  a  judgment  debtor  and  sell 


s'A  bill  of  exceptions  sigiied  bnt 
not  seasonably  filed  is  a  nullity 
and  does  not  stay  the  execntion. 
Nelson  v.  Marshall,  77  Vt.  44. 
An  excepting  party,  deprived  of 
his  exceptions  without  his  fault 
and  solely  by  reason  of  accident 
or  mistake  on  the  part  of  the 
presiding  judge,  is  entitled  to  a 
new  trial  without  regard  to  the 
sufiSeiency  of  his  exceptions. 
P.  S.  Sees.  2016-18;  Walden  v. 
Clark,  50  Vt.  383 ;  State  v.  WeiS- 
kittle,  61  Md.  51;  Crittenden  v. 
Schermerhom,  35  Mich.  870: 
Bennett  v.  Steamboat  Co.,  16  C. 
B.  29;  Taylor  v.  Simmons,  116 
N.    C.    70;    Wright    v.    Judge, 


41  Mich.  726;  Nelson  v. 
Marshall,  77  Vt.  44  (47). 
It  is  well  settled  law  that  no 
questions  will  be  considered  in 
the  Supreme  Court  on  exceptions 
except  such  as  appear  by  the 
record  to  have  been  raised  in  and 
decided  by  the  county  court. 
Vilas  V.  Downer,  21  Vt.  419; 
Walton  V.  Walton,  63  Vt.  513; 
Manning  v.  Leighton,  66  Vt.  56 ; 
Barrette  v.  Laurier,  69  Vt.  509; 
Parker  v.  McKannon,  76  Vt 
96;  Hogaa  v.  Sullivan,  79  Vt". 
36;  Grand  Lodge  v.  City,  84  Vt. 
206;  Van  Dyke  v.  Grand  Trunk, 
84  Vt.  216. 
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them  to  pay  the  debt.  In  shortened  speech,  the  paper  under 
which  he  so  acts  is  called  an  "execution". 

In  a  criminal  cause  execution  is  done  by  committing  the 
respondent  to  jail  or  prison;  or  otherwise,  according  to  the 
sentence  of  the  court.  In  the  correct  use  of  language,  it  is  the 
judgment  or  sentence  which  is  "executed",  and  not  the  de- 
feated party  nor  the  criminal  himself ;  or  if  the  word  be  prop- 
erly applied  to  him,  he  is  "executed",  just  as  completely  when 
confined  in  prison  under  one  sentence,  as  if  his  life  were  taken 
on  the  gallows  or  otherwise  in  pursuance  of  another.  He 
could  be  "not  executed",  only  in  case  he  were  released  with- 
out any  punishment  for  his  crime." 

At  common  law  an  execution  may  be  issued  upon  the  judg- 
ment of  any  court,  within  a  year  and  a  day  after  its  date,  or 
longer  if  there  were  a  stay  of  execution.  After  that  time  an 
action  of  debt,  or  of  scire  facias  to  obtain  a  new  execution,  is 
the  only  remedy,  which  in  Vermont  must  be  commenced  within 
eight  years  from  date  of  judgment.*' 

At  common  law,  if  levy  of  the  first  execution  did  not  pro- 
duce enough  to  pay  the  debt,  the  creditor  was  entitled  to  a 
second,  or  alias  execution,  and  so  on  until  the  debt  had  been 
satisfied.  But  no  second  or  subsequent  execution  can  be  issued 
until  the  one  next  prior  has  been  returned  into  court  with  such 
an  oflScer's  return  thereon  as  to  show  that  the  money  has  not 
all  been  collected.  But  when  the  money  has  been  paid  to  the 
officer  he  need  not  return  the  execution,  since  no  further 
process'*  can  be  issued  on  that  judgment. 

§  744.    Petition  to  vacate  a  close  jail  certificate.*" 

(Heading  as  in  §  74  or  §  75.) 

To  the  Hon.  [ ,  Superior  Judge]   [County  Court,  within 

and  for  the  county  of ] . 


8«Callan  v.  Bodine,  79  Atl.   1057.  Vt.  573;  Willard  v.  Whipple,  40 


s'P.  S  Sec.  1547;  Brayton,  66 
Fletcher  v.  Mott,  1  Aik.  339 
Allen  V.  Carpenter,  7  Vt.  397 
Porter  v.  Vaughan,  24  Vt.  217 


Vt.  219. 

ssOviat  V.  A^yner,  1  Salk.  318  (1). 
sop.  S.  Sees.  2089,  2106,  2107, 
2108,    2119,    2136,    2137,    5194, 


Catlin   V.   Mprchants'   Bank,   36  5222.      See    Chap.    VII    §    89; 

Chap.   XI.,   5   306. 
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The  petition  of of ,  in  the  county  of ,  respect- 
fully represents: 

That  he  is  confined  in  jail  in ,  in  the  county  of , 

in  the  State  of  Vermont,  on  an  execution  issued  upon  a  judgment 

in  favor  of ,  of ,  in  the  county  of and  State  of , 

[a  corporation  duly  organized  and  existing  under  and  by  virtue 

of  the  laws  of  the  State  of and  having  its  place  of  business 

in ,  in  said  county  of ,]  recovered  in  an  action  founded 

on  tort,  or  [contract  for  money  had  and  received  in  a  fiduciary 
capacity,]  upon  which  execution  it  is  certified  that  the  cause  of 
action  for  which  the  judgment  was  obtained,  upon  which  the 
execution  was  issued,  arose  from  the  wilful  and  malicious  act 
[neglect]  of  the  petitioner,  and  that  he  ought  to  be  confined  in 
close  jail ;  which  facts  will  more  fully  and  at  length  appear  f ronl 
the  record  of  said  judgment  and  from  said  execution,  with  said 
close  jail  certificate  and  the  officer's  return  thereon;  all  whicH 
are  hereby  referred  to  and  made  a  part  hereof  for  the  purposes 
of  this  application. 

That  by  virtue  of  said  execution  the  petitioner  has  now  been 

confined  in  said  jail  continuously  since  the  day  of  , 

[and  that  before  he  was  so  confined  upon  said  execution  he  was 
also  confined  in  jail  upon  the  same  demand  for  want  of  bail, 
from  the day  of until  the day  of .] 

Wherefore,  the  petitioner  prays  that  said  close  jail  certifi- 
cate, so  endorsed  upon  said  execution  may  be  vacated;  that  he 
may  be  admitted  to  take  the  poor  debtor's  oath,  or  to  the  liber- 
ties of  the  jail  yard,  in  conformity  with  the  statutes  of  Vermont 
and  that  a  citation  in  due  form  may  issue  to  notify  said  creditor 
of  this  application,  and  of  the  time  and  place  for  hearing  thereon. 

(Conclusion  as  in  §  77  (1).) 

(Verification,  if  any,  as  in  §  77  (8)  or  (9).) 

(Citation  as  in  §§  192,  227,  640,  etc.,  to  fit  the  occasion.) 

(Service  as  in  §§  269,  271,  etc.) 

§  745.    Order  vacating  a  close  jail  certificate.*" 

(Heading  as  in  §  75.) 

It  appearing  that  the  above  named  defendant  is  confined  in 
close  jail  upon  an  execution  issued  in  the  above  entitled  cause, 
upon  which  a  certificate  is  endorsed  that  the  cause  of  action  on 
which  the  judgment  was  founded  arose  from  the  wilful  and  mali- 
cious act  [neglect]  of  the  defendant  and  that  he  ought  to  be 
confined  in  close  jail,  and  the  defendant  having  made  petition' 

sop.  S.  Sees.  2136;  2137. 
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praying  that  said  certificate  be  vacated,  the  same  came  on  fof 
hearing  before  me  this day  of ,  when  both  parties  ap- 
peared and  were  heard,  and  upon  consideration  of  the  aggrava- 
tion of  the  defendant's  case,  and  the  extent  of  his  confinement, 

it  is  ordered  that  said  certificate  be  vacated  [on  the day  of 

]  and  that  said  defendant  shall  [forthwith]  then  be  entitled 

to  the  privileges  of  the  poor  debtor's  oath,  or  to  the  liberties  of 
the  jail  yard,  as  if  the  execution  on  which  he  was  committed 
had  issued  without  any  certificate  thereon. 
{Conclusion  as  in  ^  77  (2).) 

[Superior  Judge.]  or  [Judges  of County  Court.] 
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CHAPTEB  XXIV. 
JTJDICIAIi  EECOBDS. 


§  746.  Nature  of  a  judicial  record. — Since  the  adminis- 
tration of  justice  relates  to  some  of  the  most  vital  matters  in 
the  affairs  of  men ;  since  the  lives,  liberties,  property  and  hap- 
piness of  all  people  may  be  affected  by  the  action  of  a  court, 
it  is  natural  that  in  all  ages,  since  the  dawn  of  history,  there 
should  have  been  some  mode  of  handing  down  to  future  gener- 
ations the  proceedings  of  the  courts,  as  they  related  to  the 
rights  and  conduct  of  individuals. 

A  judicial  record  was  long  ago  defined  to  be  a  "mem- 
orial or  remembrance,  in  rolls  of  parchment,  of  the  proceed- 
ing or  acts  of  a  Court  of  Justice."  In  place  of  parchment, 
we  now  use  a  bound  volume  made  up  of  written,  printed  or 
typewritten  pages. 

This  implies  an  impartial  recorder,  present  at  the  time  and 
noting  events  as  they  transpire.^  Though  the  language  used 
by  him  in  the  haste  of  the  moment  may  be  too  meagre  to  form 
a  perfect  record  by  itself,  yet  it  may  serve  as  a  suitable  mem- 
orandum from  which  to  compose  and  certify  a  legal  record 
in  due  time.^ 


^Ordinarily  it  should  not  state 
past  occurrences,  nor  things 
learned  by  the  recorder  merely 
from  the  speech  of  others;  but 
should  be  a  memorial  of  things 
said  or  done  in  his  presence, 
and  put  into  written  language 
before  there  had  been  time  for 
memory  to  grow  dim,  or  for 
controversy   to   develop. 

*Often  a  large  part  of  the  record 
consists  of  documents  already 
expressed  in  writing,  the  whole 
or  some  of  which  are  to  be 
copied    in    their    very    words. 


When  the  judge  who  orders  and 
decides  is  a  person  different 
from  the  clerk  who  records,  our 
practice  is  for  the  judge  to 
dictate  his  briefer  orders,  while 
the  longer  and  more  complicated 
acts  of  the  court  are  reduced  to 
writing,  and  placed  on  file,  so 
that  they  may  be  more  accurately 
included  in  the  record. 
A  paper  stating  what  entries 
are  to  be  made,  signed  by  the 
judge  and  left  with  the  clerk 
for  filing  and  preservation,  is 
in  legal   effect   a   part   of  the 
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It  has  been  for  ages  a  settled  rule  of  law  that  the  record 
of  a  court  is  a  thing  of  such  absolute  truth  and  verity  that, 
as  to  all  matters  properly  contained  therein,  it  cannot  be 
questioned  nor  contradicted,  altered  nor  impeached,'  save  in 
some  judicial  proceeding  brought  expressly  to  compel  a  correc- 
tion of  the  record,  or  to  have  it  declared  invalid/ 

In  this  State,  the  court  of  a  justice  of  the  peace  is  a 
"Court  of  Record""  (whether  or  not  he  ever  actually  makes 
a  record) ;  and  though  he  has  neither  seal  nor  clerk,  though 
his  sessions  are  held  at  special  times,  and  after  long  interrup- 
tions, yet  his  recorded  acts  are  entitled  to  the  same  faith 
and  credit,  at  least  within  this  State,  as  are  those  of  the  high- 
est tribunal  in  the  land.  If  he  leaves  out  of  his  record  a  part 
of  what  actually  occurred,  it  cannot  be  put  in  by  another 
court,'  where  the  record  may  be  used  as  evidence ;  and  though 
some  things  are  presumed  in  favor  of  a  record,  yet  such  a 
presumption  cannot  supply  the  lack  of  its  essential  parts.  If 
he  records  a  falsehood,  the  party  injured  has  ordinarily  no 
remedy  except  by  proceeding  directly  against  the  justice,  or 
to  correct  the  record.' 

Most  of  the  causes  which  come  before  a  justice  pass  into 
oblivion  when  the  defeated  party  has  paid  the  money  called 
for  by  the  judgment;  so  that  at  most  a  memorandum,  signed 
by  the  justice,  is  all  that  the  public  welfare  can  require.    But, 


docket  entries  in  the  cause, 
altho  not  formally  extended 
upon  the  docket  book.  Fales 
V.  McDonald,  E.  I.  79  Atl.  969 
(971). 

The  actual  judgment,  as  con- 
tained in  the  record,  need  not 
be  in  the  exact  words  of  the 
order  handed  down,  or  dictated 
by  the  court,  if  it  is  in  pTOT)er 
form,  and  in  substance  complies 
with  the  order.  The  clerk  is 
supposed  to  understand  the  order 
with  reference  to  the  case  and 
has  a  certain  amount  of  author- 
ity  to  make  the  entry  in  proper 
form.  Nicholas  v.  Nicholas,  80 
Vt.   242    (246-7). 


sA  record  at  common  law  imports 

absolute  verity  and  cannot  be 

questioned     nor     contradicted. 

Eolle's  Abridgement,  757. 
*Hammond  v.  Wilder,  25  Vt.  342 

(347);    Parr    v.    Ladd,    37    Vt. 

156;  Stratton  v.  Lyons,  53  Vt. 

130  (142). 
»Stone  V.  Proctor,  2  D.  Chip.  108; 

Ellsworth    V    Learned,    21    Vt. 

535  (537). 
"See  Paddleford   v.  Bancroft,   22 

Vt.  529  (536);  Vail  v.  Rowell, 

53  Vt.  109. 
^The    record    of   a   cause   is    the 

history   of   the   proceedings   in 

an    action,    made    out    at    full 
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now  and  then,  some  justice  lawsuit  may  become  a  matter  of 
public  or  private  history.  After  the  lapse  of  years  important 
property  rights  may  rest  upon  that  very  judgment." 

Every  justice,  therefore,  should  have  a  clear  idea  of  the 
nature  of  a  perfect  record,  though  he  may  seldom  need  to  make 
one. 


§  747.  The  docket. — The  docket  is  a  book  of  great  im- 
portance to  legal  procedure  in  all  those  States  where  such  a 
book  is  kept.  Its  use  may  almost  be  said  to  divide  judicial 
tribunals  into  two  classes — ^those  which  keep  a  docket,  and 
those  which  do  not. 

Vermont  is  one  of  those  States  whose  courts  of  superior 
jurisdiction  have  their  proceedings,  in  the  first  instance,  min- 
uted upon  a  docket.'     Its  precise  form  and  the  methods  in 


length  in  technical  language 
and  written  in  a  record  book. 
When  once  made,  written  out 
and  signed,  it  becomes  a  -^lic 
document,  and  the  power  of  the 
clerk  over  it  has  ceased.  It 
can  then  be  corrected  only  by 
the  court  and  upon  due  applica- 
tion for  that  purpose.  Barnes 
V.  Lee,  1  Cranch,  C.  C.  430; 
Rockland  Water  Co.  v.  Pills- 
bury,  60  Maine  425. 
The  general  rule  is  that  every 
court  has  full  control  of  its  own 
proceedings  and  of  the  records 
of  its  judgment^  so  that,  durinar 
the  term  at  which  they  are 
rendered,  they  can  be  vacated, 
discharged,  set  aside,  corrected, 
modified  etc.,  as  the  interests 
of  justice  may  require.  PhilliiDS 
V.  Ordwav,  101  U.  S.  752;  Bron- 
son  V.  Shulten,  104  U.  S.  410; 
Veasey  v.  Day,  Ind.;  94  N.  B. 
481. 

A  court  however  may  amend 
its  record  according  to  the  fact, 
as  to  clerical  errors,  and 
matters  held  open  for  that 
purpose  even  after  the  term 
has  expired. 


Crew  &  Co.  v.  McCaflEerty,  184 
Pa.  St.  200;  Com.  v.  Busic, 
Penn.  St.,  79  Atl.  140  (141). 
But,  after  the  end  of  the  term, 
the  general  rule  is  that  new 
proceedings  to  vacate  or  mod- 
ify a  judgment  must  be  upon 
direct  application  to  the  court 
for  that  purpose,  and  upon  due 
notice  to  all  parties  interested; 
whether  by  way  of  a  new  or 
original  action,  or  not,  depend- 
ing largely  upon  the  methods  of 
practice  of  the  court;  and  that, 
unless  the  judgment  were  void 
or  voidable,  it  will  not  be 
tampered  with  in  such  a  way 
as  to  work  injury  to  innocent 
persons,  who  have  acquired 
title  or  expended  money  upon 
the  faith  of  the  judgment  as  it 
was.  Cameron  v.  McEoberts,  3 
Wheaton  593;  Phillips  v. 
Negley,  117  U.  S.  665  (678). 

sSee  Stratton  v.  Lyons,  53  Vt. 
130,  641;  Ward  v.  Boyce,  152 
N.  Y.  191. 

»P.  S.  Sees.  1328,  1377,  1384, 
6276. 
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which  it  may  be  kept,  will  vary  naturally  enough  with  the 
needs  of  the  particular  court,  with  the  traditions  of  the  ofSce 
where  it  is  kept,  and  the  views  of  the  individuals  who  keep  it. 
Its  general  form  and  nature,  however,  vary  but  little  among 
the  different  States  wherein  this  method  is  in  vogue. 

A  docket  properly  contains  a  brief  history  of  every  cause, 
or  piece  of  litigation,  which  reaches  the  stage  of  entry  in 
court.  Where,  as  in  Vermont,  an  action  or  suit  may  be  com- 
menced without  actual  application  to  the  court  for  process, 
either  by  obtaining  such  process  signed  by  a  court  officer  in 
blank,  or  having  it  signed,  as  the  law  permits,""  by  some  per- 
son in  no  way  connected  with  the  court, — ^it  will  often  happen 
that  legal  process  will  be  signed,  issued  and  served,  without 
resulting  in  any  cause  in  court,  because  the  litigation  may  be 
settled,  or  abandoned,  before  the  statute  requires  it  to  be 
entered.  But  most  litigation  is  not  so  short  lived,  and  there- 
fore finds  its  place  upon  the  docket. 

The  natural  and  logical  method  of  keeping  a  docket, 
which  has  been  in  use  in  Vermont  from  a  very  early  period,  is 
to  write  the  titles  of  the  causes  upom  the  pages  of  a  book, 
usually  in  the  order  of  their  entry  in  court,  giving  them  num- 
bers according  to  some  system,  and  leaving  blank  spaces  after 
such  titles  wherein  the  various  proceedings,  as  they  occur, 
may  be  noted  briefly  in  regular  order,  and  in  appropriate 
language  often  much  abbreviated,  so  that  the  full  and  formal 
records  which  the  statutes  require  may  be  made  in  proper 
time.*' 


loP.  S.  Sees.  1243,  1413,  3078. 

"Mere  docket  entries  from  any 
court,  other  than  that  where 
they  are  offered,  are  not  com- 
petent evidence  to  prove  the 
facts  stated  by  them.  They 
are  no  records,  but  only  min- 
utes from  which  afterwards 
to  make  a  record.  But  the 
court  may  properly  examine  iti 
own  docket  entries,  to  see  whaH 


has  been  done  by  itself,  even 
in  causes  which  have  passed  off 
from  the  docket,  without  re-, 
qwiring  proof  of  the  record 
written  out  at  length;  and  a 
formal  docket  entry  of  each 
order  of  the  court  is  not  need- 
ed to  sustain  a  record  which 
recites  such  orders. 
Barnes  v.  Lee,  1  Cranch  C.  C. 
430;    Austin    v.    Howe,    17    Vt. 
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Whether  such  a  docket  shall  be  composed  of  few  or  many 
pages;  whether  it  shall  consist  of  the  continuous  series  of 
causes,  or  shall  contain  merely  the  causes  pending  at  one  term 
of  court,  transcribed  anew  from  term  to  term,  or  shall  be  made 
of  loose  leaves  which  can  be  removed  at  the  ending  of  a  cause, 
or  otherwise — ^these  are  matters  to  be  determined  by  the  partic- 
ular requirements  of  the  work ;  so  that  what  would  be  best  for 
one  place,  might  not  be  so  in  some  other. ^^ 


§  748.  Requirements  of  records. — A  perfect  record  is 
simply  an  official  transcript  of  actual  occurrences;  the  exact 
truth,  and  nothing  but  the  truth,  as  to  the  transactions  before 
the  court,  in  the  matter  under  consideration.^* 

The  judgment  record  is  itself  the  real  original;  and  the 
papers,  minutes  or  memoranda,  from  which  it  has  been  made 
up,  are  merely  helps  to  the  recording  officer,  and  cannot  be 
used  to  contradict  his  record,'*  except  in  special  instances  and 
under  peculiar  conditions. 

So  long  as  a  justice  of  the  peace  is  alive  and  can  comply 
with  the  statute  requiring  him  to  make  a  full  record  of  his 
judgments,  that  statute  is  positive  and  peremptory;  but  if  he 
neglects  to  do  so  until  he  has  died  and  compliance  has  become 


654;  Armstrong  v.  Colby,  47  Vt. 
359;  State  v.  Shaw,  73  Vt.  149; 
Gibson  v.  Holmes,  78  Vt.  110 
(114). 

izFales  v.  McDonald,  79  Atl.  969. 

i8An  ancient,  or  common  law  re- 
cord began  with  the  entry  of 
the  original  writ,  rehearsed  the 
the  statement  of  the  demand, 
or  cause  of  action,  the  answer 
or  plea,  the  judgment  of  the 
court  and  execution  awarded. 
Thus  it  contained  a  short  tech- 
nical history  of  the  action 
through  all  its  stages.  When 
proceedings  were  entered  in 
this  solemn  manner,  and  sub- 
mitted to  the  criticism  and  ex- 
ception of  the  adverse  party, 


it  became  very  material  to 
each  that  his  part  of  the  record 
should  be  drawn  with  all  ac- 
curacy and  precision.  When 
this  condition  was  observed  in 
completing  a  record  it  became 
a  very  authentic  guide  in  simi- 
lar cases.  Becords  were  there- 
fore held  in  high  estimation; 
and,  as  they  contained  the 
memorials  of  judicial  opinion, 
tended  to  fix  the  rules  and 
doctrines  of  our  law  upon  the 
form  and  basis  of  precedent  and 
authority. 

Reeves's  History  of  the  Laws 
of  England,   Vol.   I. 
1  ♦Blood  V.  Morrill,  17  Vt.  604. 
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impossible,  then  the  justice's  minutes,  in  connection  with  the 
files  and  papers,  may  furnish  evidence  of  a  valid  judgment." 

The  law  has  enacted  no  required  forms  after  which  court 
records  must  be  made;  and  though  records  of  justices  of  the 
peace  are  viewed  with  some  degree  of  indulgence,  still  a  record 
must  possess  certain  necessary  features^*  if  it  is  to  be  treated 
as  such. 

A  judgment  record  should  contain^'  (1)  the  substance,  at 
least,  of  the  writ  and  declaration,  (2)  and  sometimes  of  the 
ofScer's  return  of  service;  (3)  a  statement  of  the  appearances 
for  such  parties  as  did  appear,  and  by  what  attorneys,  if  any ; 
(4)  of  the  adjournments  had,  (5)  of  the  action  of  the  court 
in  ordering  a  jury  trial,  if  any;  and  (6)  in  rendering  judg- 
ment, and  (7)  in  taxing  costs  (for  both  parties  in  case  of  an 
appeal) ;  in  short,  a  brief,  correct  statement  of  every  ofScial 
act." 

The  revisory  power  of  a  justice  over  his  record  ceases  at 
the  end  of  two  hours  after  rendering  judgment,  so  that  he 


iBLowry  v.  Cady,  4  Vt.  504; 
Story  V.  Kimball,  6  Vt.  544; 
Wright  V.  neteher,  12  Vt.  431; 
Strong  V.  Bradley,  13  Vt.  9; 
Nye  V.  Kellam,  18  Vt.  594; 
Ellsworth  V.  Learned,  21  Vt. 
535;  Braekett  v.  MeLeran,  23 
Vt.  90;  Perkins  v.  Cummings, 
66  Vt.  485. 

I'Story  V.  Kimball,  6  Vt.  541; 
Wright  V.  Fletcher,  12  Vt.  431; 
Starbird  v.  Moore,  21  Vt.  529) 
Ellsworth  V.  Learned,  21  Vt. 
535;  Blood  v.  Crandall,  28  Vt. 
396;  Hubbard  v.  DuBois,  37  Vt, 
94. 

The  forms  in  this  chapter,  for 
the  most  part,  are  designed  to 
assist  justices  of  the  peace  irt 
the  discharge  of  one  of  their 
most  unfamiliar  duties,  —  the 
making  of  a  formal  record. 

iTt  may  be  of  great  importance 
that  the  record  should  show 
some  special  or  preliminary  act, 
essential  to  warrant  the  parti 


cular  process  issued  or  proce- 
dure had,  as  (1)  the  filing  of 
an  affidavit  when  the  writ  id 
an  action  founded  on  contract 
issues  against  the  body;  Blood 
V.  Crandall,  28  Vt.  396;  or  (2) 
the  officer's  return  of  service, 
when  an  action  is  afterwards 
brought  against  the  person  who 
became  surety  for  the  defen 
dant's  appearance,  by  endors 
ing  his  name  upon  the  writ; 
or  (3'^  the  full  recognizance,  as 
distinguished  from  a  mere  min- 
ute or  memorandum,  when  an 
action  is  afterwards  brought 
thereon  against  the  surety. 
A  common  method  is  to  make 
reference  to  the  writ,  return^ 
etc.,  without  actually  copying 
them  into  the  judgment  record; 
but  when  a  copy  of  the  record 
is  made  and  certified,  the  prac 
tice  is  to  include  therein  such 
papers  as  are  part  of  the  pro 
ceedings  which  resulted  in  thd 
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cannot  usually  alter  it  after  he  has  furnished  the  appellant 
with  a  certified  copy  for  entry  in  the  county  court.^* 

The  forms  of  a  justice's  records  may  properly  vary  ac- 
cording to  their  expected  use,  from  a  meagre  statement,  barely 
enough  to  sustain  an  execution,  up  to  the  full  and  complete 
judgment  record,  ample  to  justify  under  when  the  proceedings 
are  challenged  in  the  courts  of  another  State  or  country.^' 


§  749. 
record. 


Parts   of   a  city   or  municipal   court  judgment 


State  of  Veemont, 
County,  ss. 

Be  it  remembered  that,  at  a  session  of  the  city  court  of  the 

city  of ,  or  [municipal  court  of  the  village  (county)  of ], 

held  at ,  in  the  county  of ,  on  the day  of  , 

19—: 

(Remainder  of  record  as  in  the  justice  forms,  substituting 
^'court"  in  proper  places  for  "justice  of  the  peace.") 

Done  in  and  by  order  of  said  court,  at ,  in  said  county, 

this day  of ,  19 — . 

(Signature.)     Clerk. 


judgment.  See  Hubbard  v. 
Dubois,  37  Vt.  94. 

isMosseaux  v.  Brigham,  19  Vt. 
457;  Vail  v.  Rowell,  53  Vt.  109. 

loExamples  are  here  given;  first, 
of  general  forms  in  different 
degrees  of  fullness  and  then  of 
parts  of  records,  suited  to  the 
various  proceedings  as  they 
happen  to  occur.  The  latter  are 
given  here  with  considerable 
fullness,  expecting  that  they 
will  be  somewhat  shortened  in 
those  cases  where  the  shortei' 
general  forms  may  properly  be 
used.  Sometimes  different  ways 
of  stating  the  same  thing  are 
•given  in  different  places,  where 
more  than  one  way  seemed 
proper;  and  it  is  expected  that 
all    forms    in    this   volume   will 


be  used  with  intelligent  judg- 
ment and  common  sense. 
20P.  S.  See.  1398,  1400,  Hubbard 
V.  Fisher,  25  Vt.  539;  Shedd 
V.  Bank,  82  Vt.  709;  Farr  v. 
Ladd,  37  Vt.  156. 
Judgments  by  confession,  with- 
out antecedent  process,  depend 
solely  on  the  statute,  which 
must  be  fully  complied  with. 
Both  parties  must  consent  to 
it,  and  the  creditor  cannot  be 
compelled  to  file  a  specification, 
nor  to  accept  the  confession, 
Though  the  debtor  may  tender 
a  confession  under  P.  S.  2045, 
such  a  tender  does  not  create 
any  judgment,  until  the  oSei 
has  been  accepted  and  the 
judgment  actually  obtained. 
Mason  v.  Ward,  80  Vt.  290. 
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§  750.    Condensed  form  of  justice's  record;  judgment 
by  confession  without  antecedent  process,  so 

{Heading  as  m  §  74  or  §  75  (8).) 

Be  it  remembered  that,^^  at  a  justice's  court,  held  at -, 

in  the  county  of on  this day  of ,  A.  D.  19 — ,  be- 
fore    ,  a  justice  of  the  peace  for  said  county,  personally 

appeared ,  of ,  in  the  county  of ,  and  confessed  and 

acknowledged  himself  indebted  unto ,  of ,  in  the  county 

of ,  in  the  State  of ,  in  the  sum  of  dollars  and 

cents,  [debt  and]  damages,  upon  a  certain  specification  of 

claim_in  writing  this  day  filed  with  said  justice,  [which  follows 
in  these  words,  to  wit  :-^  {Insert  specification.)  ]  ^^ 

Whereupon,  it  is  adjudged^^  by  said  justice,  that  the  said 

recover  of  the  said the  said  sum  of dollars  and 

cents,   [debt  and]  damages,  with cents  more  for  the 

costs  of  taking  and  recording  said  confession,  and  that  thereof 

the  said {plaintiff)  may  haye  execution. 

{Signature.)  Justice  of  the  Peace. 

Execution  issued 19 — . 

§  751.    Condensed  form  of  justice's  record;  judgment 
by  default  after  personal  service. 

{Heading  as  in  §  74  or  §  75  (8).) 

Be  it  remembered  that,^^  at  a  justice's  court,  held  at 


in  the  county  of  ,  on  this  day  of  19 — ,  before 

,  a  justice  of  the  peace  for  said  county, ,  of ,  was 

summoned  to  answer  unto  — — ,  of  — — ,  in  an  action  of  [debt  on 
judgment]  [assumpsit]  [trespass],  etc.,  as  per  writ  and  declara- 
tion on  file. 

Whereupon  said  plaintiff,  ,  appeared   [in  person]   or 

[by ,  his  attorney]  ;  yet  the  defendant,  ,  though  per- 
sonally served,  as  appears  by  the  officer's  return  of  service  upon 
said  writ,  did  not  appear,  but  thereof  made  default. 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  [ dollars  debt,]  dollars  damages, 

ziThe   four  preceding  words   are  See  Freeman  on  Judgments,  46. 

'     matter  of  form  merely.  In   this   chapter,   for  brevity's 

zzThese  parts  are  often  omitted  sake,    the    word    "adjudged" 

in  records  of  confession  only  will  be  used.     The  word 

zsThe    words    "considered"    and  "considered"   may   be    added, 

"adjudged"  are  those  most  ap  or  substituted  if  desired. 


propriate    in    this    connection. 
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and   [his]   costs,  taxed  and  allowed  at  dollars  and  

cents;  and, that  thereof  [he]  may  have  execution. 

{Signature.)  Justice  of  the  Peace. 
Execution  issued ,  19: . 

§  752.    Justice's  record;  cause  appealed  to  county  court 
by  defendant. 

{Heading  as  in  ^  H  or  ^  75  (8).) 

Be  it  remembered  that,  at  a  justice's  court,  held  at  , 

in  said  county,  on  this day  of ,  19 — ,  before 


justice  of  the  peace  for  said  county, ,  of ,  in  the  county 

of ,  in  the  State  of ,  was  duly  summoned  [and  attached 

of  his ]   [property]   [body]  to  answer  unto ,  of ,  in 

the  county  of ,  in  the  State  of ,  as  more  fully  appears 

by  said  plaintiff's  writ,  duly  returned  and  on  file,  and  by  the 
of&cer's  return  thereon,  which  follow  in  these  words,  to  wit: 

{Insert  here  in  the  appeal  copy  a  true  copy  of  the  writ  and 
officer's  return.)" 

And  now  at  the  time  and  place  aforesaid,  the  said  plaintiff 

comes  by ,  his  attorney,  and  the  said  defendant  comes  alsd 

[in  his  own  proper  person]  or  [by ,  his  attorney,]  and  de- 
fends the  wrong  [force]  and  injuiy,  when,  etc.,  and  for  plea 
says  that  he  [is  not  guilty]  or  [did  not  assume  and  promise]  iii 
manner  and  form  as  the  plaintiff  in  [his]  said  declaration  has 
alleged,  and  of  this  [he]  puts  [himself]  upon  the  court  {or' 
"country"  if  the  trial  were  hy  jury)  for  trial ;  and  the  said  plain- 
tiff does  the  like.^* 

Whereupon,  the  court,  after  hearing  the  allegations  and 
proofs  of  the  parties,   [considers  and]   adjudges  that  the  said 

defendant  [did  assume  and  promise]  or  [is  guiltyl 

in  manner  and  form  as  the  plaintiff  in  [his]  declaration  [has] 

alleged;  that  the  said  plaintiff have  judgment  against  th^ 

said  defendant  ■■ ,  upon  the  declaration  aforesaid,  and  dd 

recover  of  [him]  the  sum  of dollars  and cents,  dam- 
ages, with  [his]  costs  taxed  at dollars  and cents,  fo* 

which  said  plaintiff  may  have  execution. 

And  now,  within  two  hours  after  the  rendition  of  the  afore- 
said judgment,  again  comes  the  said  defendant ,  and  claims 

an  appeal  to  the  county  court,  within  and  for  the  county  of , 

24The     "similiter";     See     Chap.  XVI.  $  400. 
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and  at  the  same  time  gives  security  to  the  adverse  party,  pur- 
suant to  the  statute. 

Appellant's  costs  taxed  and  allowed  by  this  court  at  $ . 

[Done  in  court  at aforesaid,  this day  of 

19-.] 

[{Signature.)    Justice  of  the  Peace.] 

{Full  form  of  the  recognizance."^) . 
State  op  Vermont,) 
County,  S3,    j 

At ,  in  said  county,  on  this day  of  ,  19  — , 

personally   come  into   open  court  the   above  named  as 

principal,  and of  the  [city]  town  of ,  in  the  county 

of ,  as  surety  [ies],  and  jointly  and  severally  acknowledge 

themselves  indebted  to ,  of ,  in  the  county  of ,  in 

the  State  of ,  in  the  penal  sum  of dollars,  to  be  levied 

of  their  and  each  of  their  goods,  chattels,  lands  and  tenements, 
if  default  be  made  in  the  following  condition  of  their  said  recog- 
nizance, that  is  to  say: 

If  the  said  ,  on  or  before  twenty-one  days  from  this 

date,  shall  cause  to  be  entered  and  docketed  with  the  clerk  oJ! 
the  county  court,  certified  copies  of  the  original  writ,  process, 
record  of  judgment,  and  evidence  filed  with  the  justice  in  the 
above  named  cause,  and  shall  prosecute  his  said  appeal  to  effect, 
and  shall  answer  and  pay  the  [rent  now  due,^°  intervening  rent] 
intervening  damages  and  costs  occasioned  to  said  appellee  by 
delay,  if  said  judgment  is  affirmed,  then  shall  the  aforesaid 
recognizance  be  void  and  of  no  effect,  otherwise  the  same  shall 
be  and  remain  in  full  force  and  virtue. 

Before  me, 
{Signature.)     Justice  of  the  Peace. 
[A  true  record. 

Attest, 
{Signature.)    Justice  of  the  Peace.] 

different  from  what  the  law  re- 
quires, this  is  fatal  to  the  record, 
and  no  action  can  be  sustained 
upon  such  a  defective  recogni- 
zance. 

See  Knight's  ease,  2  Ld.  Bay, 
1014;  1  Salk,  339;  Hiller  v. 
Frost,  1  Strange  401;  Grey  v, 
Jefferson,  2  Strange  1165;  Coji 
V.  Hynes,  2  Strange  1171; 
Barnes  v.  Lee,  1  Craneh  C.  C. 
430. 
2«See  P.  S.  Sec.  1876. 


25A  recognizance  is  a  solemn  ack- 
nowledgment upon  record,  and 
contains  all  the  terms  of  the 
obligation  which  the  party 
takes  upon  himself.  If  thd 
clerk  or  justice  leaves  out  of 
the  record  any  essential  thing 
which  the  i;eoognizor  did  in 
fact  undertake  to  do,  or  which 
he  ought  to  have  agreed  to  do 
by  the  terms  of  such  recogni- 
zance, or  in  the  case  of  a  statu- 
tory recognizance,  if  he  makes  it 
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State  op  Vermont,! 

County,  ss.    j 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  a 
judgment  record,  now  remaining  in  said  court,  and  of  the 
recognizance  for  appeal  taken  thereon. 

Dated  this day  of 19  — . 

{Signature.)    Justice  of  the  Peace. 

§  753.  Full  form  of  a  Justice's  record;  when  the  defend- 
ant was  out  of  the  State,  and  could  not  be  found,  so  that  per- 
sonal notice  could  be  given  to  hlm.^' 

{Beading  as  in  §  74  or  §  75  (8).) 

Be  it  remembered  that,  at  in  said  county,  on  this 

day  of  19  — ,  before  ,  a  justice  of  the  peace, 

for  the  county  aforesaid,  comes of ,  in  the  county  of 

,  in  the  State  of ,  by ,  his  attorney,  and  prays  out  a 

writ  of  summons  and  attachment  in  due  form  of  law,  signed 
by  said  justice  of  the  peace,  and  dated  the  day  and  year  afore- 
said, against of in  the  county  of in  the  State  of 

,  directed  to  any  sheriff  or  constable  in  this  State,  to  make 

service  and  return  thereof  to  this  court  according  to  law;  and 
commanding  such  officer  to  attach  the  goods,  chattels,  or  estate 
of  the  said  defendant,  and  [him]  to  notify  thereof  according 
to  law,  and    [him]    also  to  notify  to  appear  before  the  said 

justice  of  the  peace,  at  the ,  in  the  town  of ,  in  said 

county  of ,  on  the day  of ,  19  — ,  at o'clock 

noon,  then  and  there  to  answer  unto  the  said  plaintiff. 

In  a  plea  of  {Insert  the  declaration  to  "Plaintiff  brings 

suit.") 

And  sufficient  surety  is  given  to  the  said  defendant  by  way 
of  recognizance,  to  the  satisfaction  of  the  said  authority  signing 
said  writ,  that  is  to  say : 


^'Judgment  may  be  rendered 
against  one  or  more  resident 
partners,  upon  whom  personal 
service  has  been  made  in  Ver- 
mont, on  a  debt  of  the  firm, 
although  some  of  the  partners 
live  in  other  States,  are  not  serv- 
ed with  process  in  the  action, 
and  there  is  no  partnership 
property  in  Vermont. 
Hall  V.  Williams,  6  Pick.  232; 
Buffum    V.    Bamsdell,    55    Me. 


252;  Eichards  v.  Walton,  12 
Johns,  434;  Eangeley  v.  Web- 
ster, 11  N.  H.  299;  Newburg  v. 
Numshower,  23  Am.  Bep.  769; 
Tittlemore  v.  Wainwright,  16 
Vt.  173;  Starbird  v.  Moore,  21 
Vt.  529;  Whitney  v.  Silver,  22 
Vt.  634;  Franks  v.  Lockey,  45 
Vt.  395;  Bank  v.  Hall.  76  Vt. 
380  (381).  See  P.  S.  Sees.  1525 
to  1534;  Chap.  VII.  $§  91  to 
94,   98,   99. 
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At  in  said  county,  on  this  day  of  ,  19  — , 

before  me  personally  appeared  of  in  said  county 

,  and  acknowledged  himself  indebted  unto  the  said  , 

defenda:nt,  in  the  penal  sum  of dollars,  as  surety  that  said 

plaintiff  will  prosecute  his  said  writ  to  effect,  and  answer 
the  damages  and  costs  if  judgment  is  rendered  against  him;  a 
minute  of  which  recognizance,  with  the  name  of  the  surety 
and  the  sum  in  which  he  is  bound,  is  made  upon  said  writ  at 
the  time  of  signing  the  same,  and  is  signed  by  the  said  justice. 

And  now,  at ,  in  said  town  of  — — ,  on  this day 

of  — — ,  19  ■ — ;  at  the  hour  of  in  the  noon,  within 

two  hours  after  the  time  set  for  appearance,  on  the  said  return 

day  of  said  writ,  again  comes  the  said  plaintiff,  by  hia 

attorney, .  and  brings  into  court  here,  before  said  justice  of  the 
peace,  the  writ  aforesaid,  [upon  which  the  officer's  return  of 
service  follows  in  these  words,  to  wit;]  {Insert  a  copy  of  the 
return) ." 

By  which  said  writ,  and  the  said  service  thereof,  the  said 
defendant  is  duly  attached  of  his  property  as  aforesaid,  to 
appear  and  answer  unto  the  said  plaintiff. 

Yet  the  said ,  named  in  said  writ  as  the  defendant,  does 

not  appear,  neither  in  person  nor  by  attorney. 

And  because  it  appears  to  said  justice  of  the  peace  that, 
at  the  time  of  said  service  of  said  writ,  the  said  defendant  was 
absent  from  this  State,  so  that  said  writ  could  not  be  person- 
ally served  upon  him,  and  that  he  has  not  returned  within  the 
State  since  that  time,  it  is  therefore  ordered  that  this  court, 

with  the  action  aforesaid,  be  adjourned  until  the  day  of 

,  19,  at o'clock  in  the  noon,  of  said  day,  at  the 

same  place  mentioned  in  said  writ. 

And  now  at  the  time  and  place  last  aforesaid,  again  comes 
the  said  plaintiff  by  his  said  attorney;  and  since  it  appears  to 
the  court  that  the  said  defendant  has  not  returned  within  this 
State,  and  because  it  does  not  appear  to  the  court  that  said 
defendant  has  had  any  notice  of  the  plaintiff's  said  action,  com- 
menced against  the  defendant  as  aforesaid ;  it  is  therefore 
ordered  that  this  court,  with  the  action  aforesaid,  be  further 

adjourned  until  the day  of ,  19  — ,  at o  'clock  in 

the  noon  of  said  day,  at  the  same  place  mentioned  in 

said  writ. 

And  now,  at  the  time  and  place  last  aforesaid,  again  comes 
the  said  plaintiff,  by  his  said  attorney;   and  the   defendant 
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[though  three  times  solemnly^*  called,]  does  not  come  but  there- 
of makes  default. 

Whereupon  it  is  adjudged  by  this  court  that  the  plaintiflE 
recover  of  the  defendant  the  sum  of  — • —  dollars  damages,  and 
the  sum  of  — —  dollars  costs,  and  that  thereof  [he]  may  have 
execution  against  the  goods,  chattels  and  estate  of  said  defen- 
dant, mentioned  and  described  in  the  officer's  return  upon  said 
writ,  upon  entering  into  a  recognisance  for  review,  with  sufficient 

surety,  in  the  penal  sum  of dollars,  conditioned  according 

to  law. 

{Conclusion  as  in  §  77  (1)  or  (4).) 

{Signatwre.)     Justice  of  the  Peace. 

(Recognizance  for  review  as  in  §  99.) 

Execution  issued 19 . 

§  754.  Fart  of  record;  judgment  against  an  absent  de- 
fendant upon  proof  of  personal  notice.^" 

(Begin  as  in  §  753.) 

And  because  it  appears  to  said  justice  of  the  peace  that,  at 
the  time  of  said  service  of  said  writ,  the  said  defendant  was 
absent  from  this  State,  so  that  said  writ  could  not  be  personally 
served  upon  him,  and  that  he  has  not  returned  within  this  Statd 
since  that  time,  but  remains  [resides]  permanently  without  this 
State : 

It  is  therefore  ordered  that  said  defendant : 

(Continue  as  in  §  95  to  aforesaid.) 

And  it  is  further  ordered  that  this  court,  with  the  action 

aforesaid,  be  adjourned  until  the  said day  of 19  — , 

at o'clock  in  the noon  of  said  day,  at  the  same  place 

mentioned  in  said  writ. 

And  now,  on  this day  of 19  — ,  at  the  hour  and 

place  last  aforesaid,  again  comes  the  said  plaintiff  ,  by 

his  said  attorney,  and  files  with  this  court  the  affidavit  of 
one  — — . 

(Recite  the  affidavit  as  in  ^  97.) 

Whereupon,  it  is  considered  by  this  court  that  the  defen- 
dant has  been  duly  notified,  pursuant  to  the  laws  of  this  State, 
to  appear  at  this  time  and  place,  and  to  make  answer  unto  the 
foregoing  declaration  of  the  plaintiff. 

And  now,  at  the  time  and  place  last  aforesaid,  again  comes 

ssSee  State  v.  Nichols,  43  Vt.  91.  VH,  ^  95  to  97. 

J9P.  S.  Sees.  1997-aOOl;  See  Cliap 
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the  said  plaintiff,  by  his  said  attorney;  yet  the  defendant  does 
not  come,  but  thereof  makes  default; 

Whereupon  it  is  adjudged  by  this  court  that  the  plaintiff 

recover  of  the  defendant  the  sum  of dollars,  damages,  and 

dollars,  costs,  and  that  thereof  [he]  may  have  execution, 

against  the  goods,  chattels,  and  estate  of  said  defendant,  men- 
tioned and  described  in  the  officer's  return  upon  said  writ. 
(Conclusion  as  in  §  77  (1)  or  (4).) 

{Signature.)     Justice  of  the  Peace. 

Execution  issued ,  19  — . 

§  755.    Confession  of  judgment  on  antecedent  process.^" 

(Heading  as  in  §  74  or  §  75  (8).) 

Be  it  remembered  that  at ,  in  said  county,  on  this 

day  of ,  before ,  a  justice,  etc. 

(Follow  the  form  in  §  751,  §  752  or  753.) 

And  now  at ,  in  said  town  of ,  on  this day^^ 

of ,  19  — ,  again  comes  the  plaintiff  by ,  his  attorney, 

and  brings  before  said  justice  of  the  peace  the  writ  aforesaid, 
whereon  the  officer's  return  of  service  follows  in  these  words, 
to  wit:^^  (Insert  the  return.) 

And  now,  at  the  time  and  place  aforesaid,  the  defendant, 

,  comes  also  before  said  justice  of  the  peace,  in  his  own 

proper  person,  and  confesses  and  ackaowledges  himself  indebted 

unto  the  plaintiff  in  the  sum  of  dollars  and  cents 

[debt  and]  damages,  upon  a  certain  specification  of  claim  in 
writing,  this  day  filed  with  said  justice,  which  follows  in  these 
words,  to  wit:  (Insert  specification.)'^^ 

[And  now,  at  the  time  and  place  aforesaid,  the  plaintiff 
files  with  said  justice  an  instrument  of  consent  to  the  foregoing 

confession  of  judgment,  signed  by ,  who  are  all  the  creditors 

of  said  defendant  who  have  ma,de  attachments  of  the  aforesaid 
property,  subsequent  to  said  attachment  of  the^^  plaintiff,]  which 
said  written  instrument  of  consent  follows  in  these  words,  to  wit : 

"Know  all  men  by  these  presents  that  we  ,  of  , 

etc.,  who  are  creditors  of ,  of ,  ia  the  county  of , 

and  who  have  attached  [his]  property  subsequent  to  an  attach- 
ment in  favor  of  ,  of  ,  which  was  made  on  the  

day  of  19  — ,  do  hereby  consent  that  said  debtor,  , 

make  to  the  said  a  confession  or  judgment,  pursuant  to 

the  laws  of  this  State. 


sop.  S.  SecH.   1398   to  1400;   and  siNot  necessarUy  the  return  day, 

see  §  750.  nor  any  date  of  adjournment. 
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Witness  our  hands  at this day  of 19  — . 

{Signatures.)      [Subsequent  attaehing^^  creditors.]" 
Whereupon,  it  is  adjudged  by  said  justice  of  the  peace 

that  the  said  recover  of  the  said  the  sum  of  

dollars  damages  with  [his]  costs  taxed  at dollars,  including 

the  costs  of  taking  and  recording  said  confession;  and  that 

thereof  the  said may  have  execution. 

{Signature.)    Justice  of  the  Peace. 
Execution  issued  ,  19  — . 

§  756.    Arrest,  based  on  affidavit.'^ 

{Heading  as  in  §  74  or  §  75  (8).) 

Be  it  remembered  that,  at in  said  county,  on  this 


day  of ,  19  — ,  before ,  a  justice  of  the  peace  for  the 

county  aforesaid,  comes  of  in  the  county  of  , 

in  the  State  of  -,  by ,  his  attorney,  and  files  with  said- 
justice  of  the  peace  a  certain  affidavit  whch  follows  in  these 
words  to  wit:   {See  affidavit  §§  199;  200.) 

And,  thereupon,  said  plaintiff  prays  out  from  said  justice 
of  the  peace  a  writ  of  summons,  attachment  and  capias  in  due 
form  of  law,  signed  by  said  justice,  dated  the  day  and  year 

aforesaid,  against  the  said ,  of in  the  county  of 

in  the  State  of ,  directed, to  any  sheriff  or  constable  in  this 

State  to  make  service  and  return  thereof  to  this  court  accord- 
ing to  law,  and  therein  commanding  such  officer  to  attach  the 
goods,  chattels  or  estate  of  the  said  defendant,  and  him  to  notify 
thereof  according  to  law,  and  for  want  thereof  to  take  his  body, 
if  to  be  found  within  the  precinct  of  such  officer,  and  him 
safely  to  keep,  so  that  he  be  had  to  appear  before  the  said 

justice    of    the    peace,    at    the   ,    in    the    town    of    

in  said  county  of  ,  on  the  day  of  19  — , 

then  and  there  to  answer  unto  the  said . 


In  a  plea  of,   {Insert  the  declaration.) 
{Continue  as  in  §§  752,  753.  etc.). 

§  757.    Part  of  judgment  record;  summons  to  trustees. 

{Begin  as  in  §§  751 ;  752 ;  753,  etc.) 

In  a  plea  of {Insert  or  refer  to  the  declaration.) 

In  and  by  which  said  writ  also  was  [were]  summoned 


of in  the  county  of in  the  State  of  Vermont,  trustees 

of  the  said  defendant ,  to  appear  before  said  court  at  the 

32P.    S.    Sees.    2083,   S089;    Blood   v.  Crandall,  28  Vt.  396. 
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time  and  place  aforesaid,  and  make  disclosure  according  to  law 
of  the  goods,  chattels,  rights  or  credits  of  the  said  defendant 
which  the  said  trustee  [or  either  or  any  of  them]  might  have 
in  his  [their]  hands  or  possession. 

(Contmue  as  in  §§  751;  752;  753,  etc.) 

§  758.    Appearance  and  adjournments. 

{Begin  as  in  §§  751;  752;  753,  etc.) 

And  now,  at  ,  on  this  day  of 19 — ,   [within  two 

hours  after  the  time  set  for  appearance,  on  the  said  return  day  of 

said  writ],  comes  also  the  said  defendant  by ,  his  attorney, 

and  thereupon  by  agreement  of  counsel  said  cause  is  adjourned 
until  the day  of ,  19  ^,  at  the  same  hour  and  place. 

And  now  on  the  said  day  of  — — ,  19  — ,   [at  the 

hour  and  place  aforesaid],  again  come  the  said  parties  before 

this  court ;  the  plaintiff  by ,  his  attorney,  and  the  defendant 

by  ;  his  attorney;  and  upon  motion  of  counsel  for  the 

defendant,  said  cause  is  again  adjourned  until  the  day 

of 19  — ,  at  the  same  hour  and  place. 

And  now,  on  the  said  day  of  — — ,  19  — ,  at  the 

hour  and  place  aforesaid,  the  said  parties  again  appear  before 
this  court  with  their  respective  attorneys,  as  aforesaid ;  and  upon 
motion  of  the  plaintiff,  supported  by  the  afSdavits  of  — — ,  and 

,  said  cause  is  again  adjourned  until  the day  of  — — , 

19  — ,  at  the  same  hour  and  place,  on  the  terms  that  said  plain- 
tiff take  no  costs  for  this  day,  but  pay  forthwith  to  the  defen- 
dant, or  his  attorney,  the  expense  of  procuring  the  attendance 
of  the  witnesses  for  the  defendant,  who  have  attended  before  the 
court  this  day,  taxed  and  allowed  by  the  court  at  the  sum  of 
dollars. 

And  now,  on  the  Said, day  of ,  19  — ,  at  the  hour 

and  place  last  aforesaid,  the  said  parties  again  appear  before 
this  court,  by  their  respective  attorneys,  aforesaid;  and,  the 
terms  imposed  by  the  court,  as  aforesaid,  having  been  complied 

with,  the  said  defendant,  by  ,  his  attorney,  defends  the 

wrong  and  injury  when,  etc.,  and  for  plea  says,  etc. 

{Continue  as  in  §§  752,  e#c.) 

§  759.    Motion  and  order  for  better  bail,  with  recogniz- 
ance. 

{Begin  as  in  §  752,  etc.) 

And  now,  on  the  said day  of ,  19  — ,  at  the  hour 

and  place  aforesaid,  again  come  the  said  parties  by  their  respec- 
tive attorneys  aforesaid;  and  the  defendant  moves  the  court 
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that  the  plaintiff  be  required  to  furnish  additional  security 
for  costs  accruing  to  the  defendant  as  required  by  law. 

And  thereupon,  it  is  ordered  by  the  court,  in  Its  discre- 
tion, that  said  motion  be  granted,  and  that  the  plaintiff  be 
required  to  enter  bail  for  costs  to  the  defendant  with  sufficient 

surety  in  the  sum  of  dollars,  on  or  before  the  day 

of ,  19  — . 

And  now,  at aforesaid,  on  this day  of  — -,  19 — , 

before  me  personally  appeared  of  in  the  county  of 

,  and  acknowledged  insert  recognizance,  See  §  753.) 

(Continue  as  in  §  752;  753;  etc.) 

§  760.    Bond  filed  and  trustee  discharged.^^ 

(Begin  as  in  §  752;  757.) 

And  now,  on  the  said  day  of  ,  19  — ,    [at  the 

hour  and  place  last  aforesaid,]  again  come  the  said  parties 
and  trustees  by  their  respective  attorneys  aforesaid;  and  the 

defendant files  in  this  court  a  bond  to  the  said  plaintiff  [s,]' 

in  the  penal  sum  of dollars,  with and of 

in  the  county  of  ,  as  surety   [ies,]  conditioned  that  said 

defendant  wiU  pay  to  said  plaintiff  [s]  the  amount  of  the  judg- 
ment, if  any,  which  [they]  may  recover  in  this  action  against 
the  said  defendant, . 

And  afterwards,  on  this  day  of  ,  19  — ,  again 

come  the  said  plaintiffs,  by  [their]  said  attorney,  [and  consent 
to  the  approval  of  said  bond,  and  waive  the  hearing  and  justi- 
fication provided  for  in  the  statutes:] 

Or  [and  object  to  the  sufficiency  of  said  sureties;  where- 
upon the  said  sureties  having  been  examined  under  oath  as  to 
their  responsibility,  said  bond  is  approved  by  this  court,  such 
approval  is  endorsed  thereon,  and  the  said  supposed  trustees  are 
discharged,]    (etc.,  see  below.) 

Whereupon  said  bond  is  approved  by  this  court,  and  th«  said 
supposed  trustees  [and  each  of  them]  are  discharged  as  to  the 

said   defendant  [and  each   of  them]    pursuant  to   the 

statute  in  such,  case  made  and  provided.'* 

§  761.    Trustee's  disclosure  and  claimant  cited  in.*^ 

(Begin  as  in  §  752 ;  757.) 

And  now,  at on  this day  of ,  19 — ,  at  the 

hour  and  place  last  aforesaid,  again  come  the  said  parties  by 

ssp.  S.  Sees.  1678-1682.  3*P.  S.  Sees.  1713  to  1715. 
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their   respective   attorneys   aforesaid;   and  the   said  supposed 

trustees  come  also  by ,  [their]  said  attorney,  and  disclosure 

make  and  say:  (Insert  substance  of  disclosure  as  in  §  215.  ) 

And  whereas,  it  appears  from  the  said  disclosure  that  the 
goods,  effects  and  credits  of  the  said  defendant  in  the  hands  of 

the  said  supposed  trustees  are  claimed  by  one of in  the 

county  of in  the  State  of ; 

Therefore,  it  is  ordered  by  the  court  that  the  said  

be  summoned  to  appear  before  this  court  at  on  the 


day  of ,  19  — ,  then  and  there  to  assert  his  claim,  if  any 

he  may  have,  to  the  goods,  effects  and  credits  aforesaid. 
(Continue  as  §  762.) 

§  762.    Claimant  to  funds  in  trustee's  hands.^* 

(Begin  as  in  §§  752;  757;  761,  etc.) 

And  now,  on  the day  of ,  19 — ,  at  the  hour  and 

place  last  aforesaid,  again  come  the  said  parties  and  trustees, 

by  their  respective  attorneys  aforesaid;  and  also  comes of 

,  the  county  of  ,  in  the  State  of  ,  by  his 

attorney,  and  represents  to  the  court  that  the  goods,  effects 
and  credits  in  the  hands  of  the  said  supposed  trustees  are  claimed 
by  him,  the  said ,  and  this  [he  is]  ready  to  verify:  etc. 

Whereupon  it  is  ordered  by  the  court  that  the  said be  per- 
mitted to  appear  and  maintain  his  right  to  the  goods,  effects 
and  credits  aforesaid;  that  for  this  purpose  he  be  admitted  as 
a  party  claimant  in  this  cause;  that  said  claimant  do  file  a 

statement  of  his  claim  aforesaid  on  or  before  the  day  of 

,  19  — ,    [and  do  give  security  to  the  said  plaintiff  and 

trustees  by  way  of  recognizance  for  costs  in  the  sum  of  

dollars  to  the  satisfaction  of  this  court,  on  or  before  the  

day  of ,  19  — .]=* 

§  763.  Justice's  record;  ejectment  against  a  tenant,  jiuy 
trial  and  judgment  for  plaintiff.*" 

(Begin  as  in  §  752,  etc.) 

And  now,  at  the  time  and  place  aforesaid,  the  said  plain- 
tiff comes  by ,  his  attorney,  and  the  said  defendant  comes 

also  by  his  attorney,  and  defends  the  wrong  and  injury 

when  etc.,  and  for  plea  says  that  he  is  not  guilty,  in  mannei' 
and  form  as  the  plaintiff  in  his  said  declaration  has  alleged; 

35P.  S.  Sees.  1870  to  1876. 
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and  of  this  he  puts  himself  upon  the  country  for  trial,  and 
the  said  plaintiff  does  the  like. 

Whereupon,  it  is  ordered  by  the  court  that  a  jury  do  im- 
mediately come,  {follow  §  765)  *  *  *  upon  their  oath 
say  that  the  defendant  is  guilty,  in  manner  and  form  as  the 
plaintiff  in  his  declaration  has  alleged;  they  therefore  find  for 
the  plaintiff  to  recover  of  the  defendant  the  possession  of  the 

premises  in  said  declaration  described,  with  the  sum  of  

dollars,  damages  for  the  rent  and  use  of  said  premises,  [from 
the day  of ,  19  — ,  down  to  the  time  of  trial] . 

Therefore,  upon  said  verdict,  it  is  adjudged  by  the  court 
that  the  plaintiff  have  judgment  against  the  defendant  upon  the 
declaration  aforesaid,  and  do  recover  of  him  the  possession  of  the 

premises  therein  described  with  the  sum  of dollars,  damages. 

for  the  rent  and  use  of  said  premises,  [after  the  giving,  to  said 
defendant  of  notice^"  to  quit],  together  with  said  plaintiff's 
costs,  taxed  by  the  court  at  dollars,  and  that  thereof  said 

plaintiff  may  have  execution  against  [the  body  of]  said 
defendant. 

[And  now  at  the  time  of  rendering  the  aforesaid  judgment 
.    {Insert  close  jail  adjudication  as  in  §  772.)  close  jail.] 

{Conclusion  as  in  §  77  (1)  or  (4).) 

§  764.    Record,  in  forcible  entry  and  detainer.^^ 

{Heading  as  §  74  or  749.) 

Be  it  remembered  that,  at  a  freehold  court,  held  at in 

said  county,  on  this day  of ,  19  — ,  before and 

,  two  justices  of  the  peace  for  said  county  of  ;  

of was  brought  before  said  court  to  answer  unto  a  complaint 

in  writing  presented  to  said  justices  by  of  ,  on  the 

day  of ,  19 — ;  who  therein  complains  and  says : 

That  he,  the  said  complainant,  is  the  rightful  owner  of 

certain  land  and  tenements  situated  in  the  town  of  ,  in 

said  county,  described  as  follows  {Describe  them). 

That  heretofore,  {Insert  the  substance  of  the  complaint, 
usually  ending  with:)  without  law  or  right,  with  a  strong  hand 
and  a  multitude  of  people,  broke  into  and  entered  upon  the 
premises  aforesaid,  and  with  force  and  violence  expelled  the 
complainant  therefrom,  and  still  unlawfully  and  with  force 
detains  the  same  from  the  said  complainant. 


8»P.  S.  Sec.  1874.  "P.  8.  Sees.  1906  to  1920;  6266 

(17)   (18)   (19). 
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And  praying  for  a  warrant  in  due  form  of  law,  to  appre- 
hend the  said  respondent,  and  him  to  bring  before  said  two 
justices  of  the  peace,  then  and  there  to  be  dealt  with  as  the 
law  provides. 

And  now,  on  this  — —  day  of ,  19  — ,  at ,  afore-* 

said,  the  said  respondent  having  been  apprehended  upon  the 
warrant  issued  as  aforesaid,  and  brought  into  court  to  answer 
unto  said  complaint,  for  answer  thereto  says  that  he  is  not 
guilty  in  manner  and  form  as  in  said  complaint  alleged  against 
him;  and  of  this  he  puts  himself  upon  the  country  for  trial, 
and  the  said  complainant  does  the  like. 

"Whereupon,  it  is  ordered  that  a  jury'*  do  immediately  come, 
who  having  heard  and  considered  the  proofs  of  the  parties, 
upon  their  oath  say  that  the  facts  alleged ". 

Therefore,  upon  said  verdict,  it  is  considered  and  adjudged 
by  the  court  that  the  said  complainant  do  have  peaceable  restitu- 
tion of  the  premises  described  in  said  complaint;  that  the  said 

respondent  do  pay  a  fine  of dollars*"  to  the  treasurer  of 

the  town  of ,  together  with  the  complainant's  costs,  taxed 

by  the  court  at  the  sum  of dollars ;  that  the  said  complain- 
ant do  stand  committed  until  said  fine  and  cost  are  paid ;  [and*° 
that  for  said  costs  the  said  complainant  may  have  execution.] 

{Conclude  as  m  §  77  (1)  or  (3) ;  or  §  779.) 

§  765.    Jury  trial  and  verdict. 

{Begin  as  in  §§  752;  753,  etc.) 

And  now,  on  the  said day  of ,  19  — ,  [at  the  hour 

and  place  last  aforesaid],  again  come  the  said  parties  before  this 
court,  by  their  respective  attorneys  aforesaid,  and  again  put 
themselves  upon  the  country  for  trial. 

Whereupon,  it  is  ordered  by  the  court  that  a  jury  do 
immediately  come,  good  and  lawful  men  of  the  vicinity,  who 
are  of  kin  neither  to  the  plaintiff  nor  to  the  defendant,  for  the 
trial  of  the  issue  aforesaid  between  said  parties;  and  after- 
wards, to  wit,  on  the  said day  of ,  19  — ,  came  also 

the  jurors  of  the  jury  aforesaid,  to  wit,  — ^  {Insert  their 
names) ,  who  being  duly  sworn,  and  having  heard  and  considered 


38See  $  765;  P.  S.  Sec.  1908.  *oSee   P.   S.   Sees.    6019   to    6023. 

3»See  P.  S.  Sec.  6266  (18).     .  Acts  1908,  No.  176;  §  779;  note 

53. 
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§  768 


the  proofs  of  the  parties,  upon  their  oath  say,  that  ihe  defendant 

(see  §  733  to  §  736. )_ 

Wherefore,  upon  said  verdict,  it  is  adjudged  by  the  court 
that  — — . 


(Conclude  as  in  §  752;  753;  766;  767.) 

§  766.    Judgment^^  for  plaintiff  on  a  verdict. 

(Begin  as  in  §  765.) 

Therefore,  upon  said  verdict,  it  is  adjudged  by  the  court 
that  the  plaintiff  have  judgment  against  the  defendant  upon  the 
declaration  aforesaid,  and  do  recover  of   [him]   the  said  sum 

of dollars  and cents,  damages,  assessed  by  the  jury 

as  aforesaid,  together  with  said  plaintiff's  costs  in  this  action, 

taxed  by  this  court  at  the  sum  of  ,  and  that  thereof  the 

plaintiff  may  have  execution. 

(Conclusion  as  in  §  77  (1)  or  (3)  . 

(Signature.)     Justice  of  the  Peace. 

§  767.    Judgment  for  defendant  on  a  verdict. 

(Begin  as  in  §  765.) 

Therefore,  upon  said  verdict,  it  is  adjudged  by  the  court 
that  the  plaintiff  take  nothing  by  [his]  said  writ  and  declaration, 
but  that  the  defendant  have  judgment  against  the  plaintiff  upon 
the  declaration  aforesaid,  and  do  recover  of  [him]  the  said 
defendant's  costs  in  this  action,  taxed  by  this  court  at  the  sum 

of  ,  and  that  thereof  the  defendant  may  have  execution 

against  [the  body  of]  the  plaintiff. 

(Conclusion  as  m  §  77  (1)  or-  (3).) 

(Signature.)     Justice  of  the  Peace. 

§  768.    Trustee  held  chargeable.*^ 

(Begin  as  in  §§  752 ;  757 ;  761 ;  762 ;  etc.) 

Therefore,  it  is  adjudged  by  the  court  that  the  plaintiff 

fore  the  rights  of  all  parties 
are  fully  determined,  pueh  ad 
assessment  of  damages,  taxa- 
tion of  coats,  disposition  of  the 
cause  as  to  a  trustee,  etc.,  the 
judgment  is  merely  interlocu- 
tory. Collins  V.  Paddington,  5 
Q.  B.  D.  368.  Leonard  v.  Sibley, 
76  Vt.  254  (358). 
*2ln  trustee  causes,  judgment  may 
or    may    not    be    entered    for 


*iComon  law  judgments  may  be 
interlocutory  or  final.  A  final 
judgment  puts  an  end  to  the 
action  by  declaring  that  the 
plaintiff  has,  or  has  not  entitled 
himself  to  recover  the  remedy 
for  which  he  sues,  and  if  he 
has,  it  definitely  fixes  the  re- 
medy he  has  so  obtained. 
If  anything  remains  to  be  donej 
to  complete   the  judgment  be- 
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have  judgment  against  the  defendant 


{Follow  §  766) 


and  that  thereof  the  plaintiff  may  have  execution ;  and  that  the 
said ,  summoned  as  trustee  of  the  defendant,  be  held  charge- 
able at  the  suit  of  the  plaintiff,  for  the  sum  of  ,  less  the 

amount  of  said  trustee's  costs  in  this  action,  taxed  by  this  court 

at  the  sum  of  ;  and  that  thereof  the  plaintiff  may  have 

execution  against  the  said  trustees  [and  each  of  them]  for  the 

sum  of . 

{Conclusion  as  in  §  77  (1)  or  (3).) 

{Signature.)     Justice  of  the  Peace. 


§  769.    Trustee  discharged  with  costs. 

{Begin  as  in  §§  752;  757;  761;  762,  etc.) 
Therefore,  it  is  adjudged  by  the  court  that  the  plaintiff, 
-  {Insert  the  judgment.    See  §§  766;  767.)  and  that 


thereof  said 


may  have  execution;  and  that  the  said 


summoned  as  trustee  of  the  defendant, 


be  discharged  with 


[his]    costs  against  the  plaintiff,  taxed  by  this  court  at  the 

sum  of  ,  and  that  thereof  the  said  trustees  [respectively] 

may  have  execution  against  the  plaintiff. 

{Conclusion  as  in  §  77  (1)  or  (3)  or  (4).) 

{Signature.)     Justice  of  the  Peace. 


§  770.    Judgment  for  plaintiff  in  replevin.*^ 

{Begin  as  iw  §§  752 ;  763 ;  765,  etc.) 

Therefore,  it  is  adjudged  by  the  court  that  the  plaintiff  have 
judgment  against  the  defendant  upon  the  declaration  aforesaid, 
and  do  recover  of  him  the  possession  of  the  goods  and  chattels, 
in  said  officer's  return  upon  said  writ  mentioned  and  described 

with  the  sum  of damages,  for  the  taking  [and  detention] 

thereof,  assessed  by  the  court   [jury]   aforesaid,  together  with 


plaintiff  against  defendant  be 
fore  the  trustee's  liability  is 
determined.  Defendant  may 
suffer  default,  or  may  contest  his 
liability  to  the  limit  of  the  law 
and  perhaps  may  prevail.  If 
judgment  against  him  should 
be  entered,  even  though  the 
damages  are  assessed,  yet 
there  is  no  final  end  of  the 
case  as  to  him  so  that  execu- 
tion may  issue,  without  specia) 


leave  of  court,  before  the  cause 
has  been  ended  as  to  the 
trustee. 

Jones  V.  Spear,  21  Vt.  426; 
Spring  V.  Ayer,  23  Vt.  516; 
Hapgood  V.  Goddard,  26  "Vt, 
401;  Bank  v.  Beattie,  32  Vt. 
315;  Leonard  v.  Sibley,  76  Vt. 
254  (259-60). 
43P.  S.  Sees.  1390,  1818,  1819, 
1836,    1837,    1841. 
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«aid  plaintiff's  costs  in  this  action,  taxed  by  this  court  at  the 

sum  of ;  and  that  thereof  the  plaintiff  may  have  execution 

against  [the  body  of]  the  defendant. 

{Conclusion  as  in  §  77  (1)  or  (3)  or  (4). 

(Signature.)    Justice  of  the  Peace. 

§  771.    Judgment  for  defendant  in  replevin." 

(Begin  as  in  §§  752 ;  763 ;  765,  etc.) 

Therefore,  [upon  said  verdict]  it  is  adjudged  by  the  court 
that  the  plaintiff  take  nothing  by  [his]  said  writ  and  declara- 
tion, but  that  said  defendant  have  judgment  against  the  plain- 
tiff upon  the  declaration  aforesaid,  for  the  return  and  restora- 
tion of  the  goods  and  chattels  so  taken  in  replevin;  and  do 
recover  of  said  plaintiff  the  possession  of  the  goods  and  chattels 
in  the  ofiflcer's  return  upon  said  writ  mentioned  and  described, 
with  the  sum  of  damages,  for  the  said  taking  and  deten- 
tion thereof,  [assessed  by  the  jury  as  aforesaid]  together  with 
said  defendant's  costs  in  this  action,  taxed  by  this  court  at  the 
sum  of  ,  and  that  thereof  the  defendant  may  have  execu- 
tion against  the   [body  of  the]   plaintiff. 

(Conclusion  as  in  ^77  (1)  or  (3).) 

§  772.    Wilful  and  malicious  act." 

And  now,  at  the  time  of  rendering  the  aforesaid  judgment, 
it  is  further  adjudged  by  the  court  that  the  cause  of  action  on 
which  said  judgment  is  founded,  arose  from  the  wilful  and  mali- 
cious act  [or  neglect]  of  the  said  defendant,  and  that  from  a 
consideration  of  the  facts  he  ought  to  be  confined  in  close  jail. 
(Conclusion  as  in  §§  71  (1)  or  (3)  or  (4).) 
Certified  execution  against  body  issued ,  19  — . 

§  773.  Trial  by  Court;  judgment  for  plaintiff  on  me- 
chanic's lien.*° 

(Begin  as  in  §  752.) 

And  now,   on  the  said  day  of  ,   19  — ,  again 

come  the  said  parties  before  this  court,  by  their  respective  attor- 
neys aforesaid,  and  put  themselves  upon  the  court  for  trial. 

"Whereupon,  after  hearing  the  proofs  of  the  parties,  it  is 
considered  by  the  court  that  the  defendant  did  assume  and 

4«P.  S.  See.  2106,  2107.    See  Chap.  Chap.  XXm  $$  744,  745. 

Vrr,    $    89;    Chap.    X,    $    229;  *iP.  8.  Sees.  2642  to  2656. 
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promise,  in  manner  and  form,  etc. ;  and  that  the  plaintiff  do 

recover  of  the  defendant  the  sum  of  dollars,  by  reason 

of  a  certain  contract  for  labor  and  materials  {Briefly 

state  the  contract  upon  which  the  judgment  is  fownded,  as:) 
[in  repairing  a  certain  dwelling  house  of  the  defendant,  situated 

on  the  defendant's  lot  No.  ,  street,  in  the  village 

of ],  which  labor  was  performed  by  the  plaintiff,  and  said 

materials  were  furnished  by  [him]  under  agreement  with  the 
defendant;  [and] 

[Therefore,  it  is  adjudged  by  the  court]  that  the  plaintiff 
have  judgment  against  the  defendant  upon  the  declaration  afore- 
said, and  do  recover  of   [him]   the  said  sum  of  dollars, 

damages,  together  with  said  plaintiff's  costs  in  this  action,  taxed 

by  this  court  at  the  sum  of ,  and  that  thereof  the  plaintiff 

may  have  execution. 

{Conclusion  as  in  ^  77  {!)  or  {3) .) 

§  774.  Contempt  of  court,  committed  in  the  presence  of 
the  magistrate.*" 

{Begin  as  in  §  752,  etc.) 

And  now,  at aforesaid,  on  the  said day  of 


19  -^,  the  said  parties  again  appear  before  this  court,  with  their 
respective  attorneys  aforesaid,  and [thereupon  put  them- 
selves upon  the  court  for  trial]. 

And  afterwards,  during  the  progress  of  said  trial,  at 

aforesaid,  on  the  day  and  year  last  aforesaid,  one of 

in  the  county  of  ,  being  present  in  said  court  room,  did 

wilfully  misbehave,  in  the  presence  of  the  court  while  engaged 

in  the  trial  of  said  cause,  by [making  a  great  noise  and 

disturbance,  and  upon  being  ordered  by  said  court  to  desist 
therefrom,  did  derisively  and  contemptuously  address  the  court 
in  the  following  language :  {Insert  the  words  or  acts  constitut- 
ing the  contempt  of  court.)  ] 

"Whereupon,  the  charge  of  misbehavior  and  contempt  afore- 
said having  been  reduced  to  writing,  in  the  language  aforesaid; 

and  the  said ,  having  been  called  upon  by  the  court  to  answer 

for  said  contempt,  and  having  failed  to  purge  himself  therefrom, 

it  is  considered  by  the  court  that  the  said is  guilty  of  a 

contempt  of  court,  by  reason  of  the  facts  aforesaid,  and  it  is 


*8See  P.  S.  Sec.  1330;  Acts  1908,  No.   176. 
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further  ordered  and  adjudged  by  the  court  [that  he  do  forthwith 

pay  a  fine  of dollars  to  the  treasurer  of  the and  that 

he  d»  stand  committed*^  until  said  fine  is  paid]   that  he  be 

imprisoned  in  the  [conunon  jail  of  said  county  of ]   [House 

of  Correction  in  the  city  of  Rutland,*^  in  the  county  of  Rutland] , 

for  the  period  of  days,  or  until  he  shall  be  otherwise 

released  or  discharged  according  to  law. 
(Insert  the  rest  of  the  record,  if  any.) 

(Signature.)    Justice  of  the  Peace. 

§  775.  Warrant  to  commit  a  person  for  contempt  of  jus- 
tices court.*' 

(Heading  as  in  §  74.) 

To  any  sheriff  or  constable  in  the  State,  greeting: 

"Whereas,  before  me  ,  a  justice  of  the  peace  within 

and  for  said  county  of ,  at in  said  county  on  this 

day  of ,  19  — , of was  convicted  of  a  contempt; 

for  that  on  this  day,  during  the  trial  of  a  cause  between 

plaintiff,  and defendant,  before  me  at ,  aforesaid,  he, 

the  said did  wilfully  and  contemptuously  misbehave  and 

(describe  the  offence  according  to  the  facts)  and  whereas 

upon  due  notice  to  the  said ,  I  did  adjudge  and  determine 

that  the  said  is  guilty  of  a  contempt  as  aforesaid,  and 

that  [he  do  pay  a  fine  of  dollars  to  the  treasurer  of  the 

(State  of  Vermont)  and  do  stand  committed  until  sentence  is 

complied  with]  [that  he  be  imprisoned  in  the (state  where) 

for  the  period  of days.] 

(Continue  the  allegations,  according  to  the  circumstances 
of  the  particular  case,  as  in  P.  S.  Sec.  6267,  form  (56)  ;  in  d 
proper  case  concluding  thus:) 

Common  jail  in in  said  county  of ,  [or  such  other 

jail  as  the  law  directs]   within  said  jail,  who  is  hereby  com- 
manded to  receive  the  said  ,  and  him  safely  to  keep,  ■ 

for  and  during  the  term  aforesaid,  or  until  he  shall  be  otherwise 
sooner  released  or  discharged  according  to  law. 

Fail  not,  but,  etc. 

(Conclusion  as  in  §  77  (2).) 

(Signature.)    Justice  of  the  Peace. 


"See  §  775.  "See   P.   S.   Sees.    1230,   6018   to 

*88ee  Acts  1908,  No.  176.  6023;  Acts  1908,  No.  176. 
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§  776.  County  court  record  in  a  divorce  cause.  Service 
1}J  publication. 

{Heading  as  in  §  75  (3) 

Be  it  remembered,  that,  on  this  day  of  ,  A.D. 

19 ,  at in  said  county,  comes of in  said  county 

of ,  by her  attorney,  and  files  in  the  office  of  the  clerk 

of  the  county  court,  within  and  for  said  county  of  ,  her 

libel,  signed  by  the  said  libellant,  therein  setting  forth: 

That (Recite  in  substance,  or  copy  verbatim,  the  alle- 
gations of  the  libel,  see  §  664) . 

And  praying  that,  for  the  causes  aforesaid,  the  bonds  of 
matrimony  heretofore  contracted  as  aforesaid  between  said  par- 
ties may  be  dissolved ;  that  the  court  will  grant  to  the  said  libel- 
lant a  bill  of  divorce;  and  that  {Recite  the  substance  of 

the  prayer.) 

Whereupon,  it  appearing  upon  satisfactory  proof  by  way 
of  affidavit  that  the  said  libellee  is  without  this  State,  and  that 
the  place  of  his  domicile  is  unknown  to  the  said  libellant,  the 
clerk  of  said  court,  pursuant  to  the  statute  in  such  case  made 

and  provided,  on  the  day  of  ,  doth  issue  an  order, 

stating  the  substance  of  the  libel  aforesaid,  and  therein  requiring 

the  said  libellee,  ,  to  appear  before  said  court,  on  the  first 

day  of  the  next  stated  term  of  the  county  court  in  said  county, 

to  be  held  at  aforesaid,  on  the  [Tues]day  of  

19 ;  which  said  order  the  said  libellant  causes  to  be  published 

in  the ,  the  newspaper  directed  by  said  order,  once  a  week 

for  three  weeks  successively,  on  the days  of ,  the  last 

of  which  said  publications  is  at  least  six  weeks  previous  to  the 
commencement  of  the  said  term  at  which  the  said  libellee,  as 
aforesaid,  is  required  to  appear;  all  which  by  the  said  order  on 
file  more  fully  appears. 

And  afterwards,  at  the  term  of  the  county  court  aforesaid, 
again  comes  the  said  libellant,  by  her  attorney  aforesaid,  and 
enters  in  court  her  libel  aforesaid. 

And  thereupon  it  is  ordered  by  the  court  that  {See 

§  669). 

And  now  in  the  term  of  this  court  last  aforesaid,  on  the 

day  of ,  19 ,  again  comes  into  court  the  said  libellant  by 

her  attorney  aforesaid;  but  the  said  libellee  appears  not  and 
thereof  makes  default;  and  the  several  matters  and  things  in 
said  libel  alleged  are  ordered,  pursuant  to  the  statute,  to  be 
heard  and  determined  by  the  court. 
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Whereupon,  it  is  considered  and  determined  by  this  court: 

That  the  said  libellee  has  been  duly  summoned  and  notified 
according  to  the  laws  of  this  State  to  appear  before  this  court  at 
this  time  and  place,  and  to  show  cause,  if  any  he  may  have,  why 
the  prayers  of  said  libel  should  not  be  granted ; 

That  the  said  libellant  and  libellee  were  duly  joined  in 
marriage,  as  in  said  libel  alleged; 

That  the  permanent  residence  of  the  said  libellant  has  been 
within  the  State  of  Vermont  for  at  least  one  full  year,  next  pre- 
ceeding  the  filing  of  said  libel  in  said  court ; 

That,  since  said  marriage,  and  while  said  parties  were  re- 
siding in  the  State  of  Vermont,  the  said  libellee {State  the 

ground  of  divorce,  as)  [being  of  sufficient  pecuniary  and  physi- 
cal ability  to  provide  suitable  maintenance  for  the  said  libel- 
lant, at  divers  times  and  without  cause  has  grossly,  (wantonly 
and  cruelly)  refused  and  neglected  so  to  do:] 

That,  before  the  said  cause  for  divorce  accrued,  the  parties 
aforesaid  had  lived  together  as  husband  and  wife  in  the  State  of 
Vermont  at ,  in  the  county  of ; 

That,  for  the  cause  and  reasons  aforesaid,  the  bonds  of 
matrimony  existing  between  the  said  parties  should  be  dissolved ; 
and  that  the  said  libellant  should  have  a  bill  of  divorce. 

Whereupon,  it  is  considered  and  adjudged  by  the  court  that 
the  marriage  contract  heretofore  solemnized  and  subsisting  be- 
tween the  said and  the  said is  hereby  dissolved ;  that 

the  said  libellant  and  libellee  are  no  longer  husband  and  wife ; 

that  from  this  date  the  said  libellant, ,  shall  be  deemed  single 

and  may  lawfully  contract  matrimony  with  whomsoever  she 
willeth: — (though  it  is  not  lawful,  under  the  statutes  of  this 
State,  for  the  said  libellee  to  contract  matrimony  with  any  person 
other  than  the  said  libellant,  until  after  the  expiration  of  three 
years  from  the  date  hereof,  unless  the  said  libellant  shall  die 
within  that  time) — and  that  the  clerk  of  this  court  do  issue  to 
the  said  libellant  a  bill  of  divorce,  do  affix  thereto  the  seal  of  this 
court,  and  do  sign  the  same  with  his  official  signature. 

[And  it  is  further  ordered  by  the  court  that  from  this  date 

the  said  libellant  may  resume  her  maiden  name  of  ,  and 

hereafter  may  be  known  and  called  thereby.] 

[And  it  is  further  ordered  by  the  court^"  that  the  said  libellee 


soAlimony  cannot  be   granted  in  graph    is    placed    here    for    il- 

a     cause    based    wholly    upon  lustration    merely.      See    Chap, 

publication,     without     personal  XXI,  $  670,  note  33. 
appearance,   so  that  this  para- 
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-,  shall  pay  to  the  said  libellant,  as  alimony  in  this  cause,  the 


sum  of dollars  on  the  1st  day  of ,  19 ,  and  the  like 

sum  of  dollars  on  the  first  day  of  each  calendar  month 

thereafter  until  further  order  of  the  court;  and  that  the 

following  described  property  be  assigned  to  the  said  libellant 

as  further  alimony  in  this  cause;  {Describe  it). .] 

{Conclusion  as  in  §  77  (4) 

§  777.  Justice's  record,  court  of  inquiry,  respondent 
bound  up." 

{Heading  as  in  §  74.) 

Be  it  remembered  that,  at  a  court  of  inquiry,  held  at • 

in  said  county,  on  the day  of ,  19 before ,  a 

justice  of  the  peace  for  said  county, of ,  in  the  county 

of ,  in  the  State  of ,  of  the  age  of years,  bom  in 

,  whose  occupation  is  that  of ,  was  brought  to  answer 

unto  a  complaint,  then  and  there  exhibited  by ,  [one  of  the 

grand  jurors  of  the  town  of ,  aforesaid]  [State's  attorney  for 

the  county  aforesaid],  who  on  his  oath  of  office  complains  that 
the  said {Insert  substance  of  complaint) . 

Whereupon,  [the  said  respondent  having  waived  examina- 
tion] the  said  justice,  [after  hearing  the  evidence  introduced  on 
the  part  of  the  complainant] ,  [and  on  the  part  of  the  respondent] 

doth  order  and  direct  that  the  said ■  be  held  for  trial,  before 

the  county  court,  within  and  for  the  county  of ,  [next  to  be 

held  at in  said  county,  on  the day  of ]  ;  and  that 

[he]  give  security  by  way  of  recognizance  with  sufficient  sureties, 
in  the  sum  of dollars,  to  the  treasurer  of  the  [State  of  Ver- 
mont] ,  for  his  personal  appearance  before  said  court,  to  answer 
unto  the  matters  and  things  objected  to  him  in  this  behalf,  and 
to  abide  the  judgment  of  said  county  court  in  the  premises. 

And  now,  at ,  in  said  county,  on  this day  of , 

19 before  me  personally  came  the  said ,  as  principal, 

and of in  the  county  of in  the  State  of  Vermont, 

as  suret[y[ies,],  and  acknowledged  themselves  jointly  and  seve- 
rally indebted  to  the  treasurer  of  the  [State  of  Vermont]  in  the 

sum  of dollars  for  the  appearance  of  the  said  respondent 

before  the  county  court  as  aforesaid,  from  day  to  day  and  from 
term  to  term,  in  due  form  of  law. 

{Or,  if  the  respondent  does  not  procure  bail:) 


BiP.  S.  SecB,  2300-5. 
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[And  the  said  respondent  refusing  and  neglecting  to  give 
security  as  aforesaid,  the  said  court  doth  further  direct  that  [he] 
be  committed  to  the  keeper  of  the  jail  in  — — ,  in  the  county  of 
■ ,  within  said  jail,  that  [he]  may  appear  as  aforesaid.] 

And  also,  then  and  there  personally  appeared  ,  wit- 
nesses"^ in  the  above  entitled  cause,  and  each  severally  acknowl- 
edged [himself]  indebted  to  the  treasurer  of  the  [State  of  Ver- 
mont], in  the  said  sum  of dollars,  for  [his]  personal  ap- 
pearance before  the  said  county  court,  from  day  to  day  and  from 
term  to  term,  to  give  evidence  of  what  [he]  may  know  relative 
to  the  matters  set  forth  in  said  complaint. 

Done  in  court,  at  aforesaid,  the  day  and  year  first 

aforesaid. 

(Signature.)    Justice  of  the  Peace. 

A  true  copy  of  the  record  and  recognizances. 

{Signature)   Justice  of  the  Peace. 

§  778.    Justice  record;  criminal  cause,  appeal. 

{Heading  as  in  §  74.) 

Be  it  remembered  that,  at  a  justice's  court,  held  at in 

said  county,  on  this day  of 19 before a  jus- 
tice of  the  peace  for  said  county, of ,  in  the  county  of 

in  the  State  of ,  was  duly  brought  before  said  court  to 

answer  unto  a  complaint  then  and  there  exhibited  by [grand 

juror] ,  which  said  complaint  and  the  minute  in  writing  thereon 
follow  in  these  words,  to  wit : 

(Insert  a  copy  of  the  complaint  and  minute  of  exhibition.) 

To  which  complaint  is  attached  a  warrant  which  follows  in 
these  words: (Insert  a  copy  of  the  warrant.) 

Upon  which  warrant  the  officer's  return  of  service  follows 
in  these  words: (Insert  a  copy  of  the  return.) 

And  now,  on  the  said day  of 19  — ■ —  the  said  res- 
pondent being  put  to  answer  said  complaint,  pleading  thereto 
says  that  he  is  not  guilty  in  manner  and  form  as  in  said  com- 
plaint alleged  against  him ;  and  of  this  he  puts  himself  upon  the 
court  [country]  for  trial. 

(7/  the  trial  were  hy  jury  proceed  thus:) 

"Whereupon  it  is  ordered  that  a  jury  immediately  come,  good 


02Witnesses  may  be  compelled  to  state.      See   P.    S.    Sees.    2279, 

give   surety   for   their   appear-  2303,  2305,  5333,  Acts  1910,  No. 

ance  at  the  trial.     If  such  is  89. 
given    the    record    should     so 
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and  lawful  men  of  the  vicinity,  to  try  the  issue  joined  between 

the  State  of  Vermont  and  the  said ;  and  afterwards,  to  wit, 

on  the day  of  — — ,  19 ,  came  the  jurors  of  the  jury 

aforesaid,  to  wit : {Insert  the  names)  who,  having  been  duly 

sworn,  and  having  heard  and  considered  the  proofs  in  support 
of  said  complaint,  and  the  allegations  and  proofs  of  the  respon- 
dent in  his  defence,  upon  their  oath  say  that  the  said  — —  is 
[not]  guilty  in  manner  and  form  as  in  said  complaint  alleged 
against  [him]. 

Whereupon  the  said  justice  doth  adjudge  that  the  said 

is  guilty,  in  manner  and  form {Follow  next  paragraph.) 

{If  the  trial  were  hy  the  court  proceed  thus:) 
Whereupon  the  court,  after  hearing  the  proofs  in  support 
of  said  complaint  and  the  allegations  and  proofs  of  the  respon- 
dent in  his  defence,  doth  consider  and  adjudge  that  the  said > 

is  guilty,  in  manner  and  form  as  in  said  complaint  alleged  against 

him,  and  doth  sentence  the  said  to  be  imprisoned  in  the 

[House  of  Correction  in  the  city  and  county  of  Rutland,]   at 

hard  labor,  for  the  full  term  of  not  less  than months  nor 

more  than months,  and  to  pay  the  costs  of  prosecution  taxed 

at dollars  and cents,  and  to  stand  committed  until  sen- 
tence is  complied  with. 

{If  the  sentence  were  fine  and  costs  see  §  779) 

And  now,  within  two  hours  after  the  rendition  of  said  judg- 
ment and  passing  of  said  sentence  and  order,  the  respondent 

prays  for  an  appeal  therefrom  to  the [county]  court  next  to 

be  held  at ,  within  and  for  the  county  of ,  on  the 

day  of ,  19 which  is  granted. 

{If  hail  is  not  procured  proceed  thus:) 

And  the  said  respondent  having  been  directed  by  said  court 
to  enter  into  a  recognizance,  with  sufficient  sureties,  in  the  sum 
of dollars,  to  the  State  of  Vermont,  conditioned  for  his  per- 
sonal appearance  before  the court  aforesaid,  to  prosecute  his 

said  appeal  to  effect  and  to  answer  unto  the  matters  and  things 
which  should  then  and  there  be  objected  to  him  in  this  behalf, 

and  abide  the  judgment  of  said court  thereon ;  neglecting  and 

refusing  so  to  do,  is  committed  to  the  keeper  of  the jail  in 

the of ,  within  said  jail,  that  he  may  be  had  to  appear 

as  aforesaid. 

{Recognizance  for  witnesses,  see  §  777,  note  52) 

{Conclusion  as  in  777.) 
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§  779.    Pine,  costs  and  alternative  sentence.^^ 

Thereupon  the  court  doth  consider  and  adjudge  that  the 

said is  guilty,  in  manner  and  form  as  in  said  complaint 

alleged  against  him,  and  doth  sentence  [him]  the  said ,  to 

pay  a  fine  of dollars  to  the  Treasurer  of  the  [State  of  Ver- 
mont] and  to  pay  the  costs  of  prosecution  taxed  at dollars, 

and  to  stand  committed  until  sentence  is  complied  with. 

And  the  court  having  ascertained  and  determiaed  that  the 
cost  of  commitment  of  the  said  respondent  to  the  [county  jail] 
House  of  Correction  will  amount  to  the  sum  of dollars  and 

cents,  it  is  further  ordered^*  that  in  ease  said  fine  and 

costs  of  prosecution,  aggregating  to  the  sum  of r-  dollars  and 

cents,  should  not  be  paid  on  or  before  the  •  day  of 

,  19 — ,  at o  'clock  in  the noon,  the  said shall  be 

confined  at  hard  labor  in  the  [county°°  jaU  in ,]   [House  of 

Correction  in  the  city  of  Rutland,  in  the  county  of  Rutland,]  for 
the  term  of  as  many  days  as  thrice  [three  times]  the  whole  num- 
ber of  dollars  in  said  fines  and  costs,  including  the  cost  of  com- 
mitment, that  is  to  say,  for  the  term  of days,  or  until  he 

shall  sooner  be  discharged  in  accordance  with  law. 

{Conclusion  as  in  ^  77  (1)  or  (3).) 


§  780.    Recognizance  on  appeal  in  a  criminal  cause.^° 

(Heading  as  in  §  74.) 

Be  it  remembered  that,  on  the day  of 19 — ,  be- 
fore   ,  a  justice  of  the  peace  in  and  for  said  county,  per- 
sonally appeared  ,  of  ,  principal,  and  ,  of  , 

surety  [ies],  and  ackuowledged  themselves  jointly  and  severally 
indebted  to  the  treasurer  of  the  [State  of  Vermont,]  in  the 
sum  of  dollars,  to  be  levied  of  their,  and  each  of  their 


»3See  P.  S.  Sees.  2374  to  2383. 
When  a  person  over  16  years 
of  age  is  convicted  of  an  offence 
punishable  by  fine  or  by  fine  and 
imprisonment,  with  or  without 
costs,  and  the  court  sentences 
him  to  pay  a  fine,  or  fine  and 
costs,  and  passes  no  further 
sentence,  it  must  further  order 
what  is  called  an  "alternative 
sentence,"  viz:  that  if  the  sen- 
tence is  not  complied  with 
within  twenty-four  hours,  the 
respondent  shall  be  imprisoned. 


(in  the  county  jail,  if  the  sen- 
tence does  not  exceed  one  year, 
otherwise  in  the  House  of  Cor- 
rection,) for  as  many  days  as 
thrice  the  number  of  dollars,  to 
be  paid  by  the  sentence,  in- 
eluding  the  cost  of  commitment. 
P.  S.  Sees.  6019  to  6031,  Acts 
1908,  No.  176.  Ee  Rogers,  75 
Vt.  329. 

"P.  S.  Sees.  6019;  6020. 

ssActs  1908,  No.  176,  Sec.  1. 

o«P.  S.  Sees.  2293-99;  2303. 
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goods  and  chattels,  lands  and  tenements,  if  default  be  made  in 
the  condition  following: 

The  condition  of  the  foregoing  recognizance  is  such  that  if 
the  above  bounden shall  personally  appear  before  the  coun- 
ty court,  next  to  be  held  at  ,  within  and  for  the  county 

aforesaid,  on  the day  of ,  19 —  and  there  shall  enter 

and  prosecute  to  eifect,  his  appeal  now  taken  from  the  judg- 
ment of  said  justice,  on  a  complaint  by  [grand  juror] 

[State's  attorney]  against  the  said for  the  crime  of , 

and  shall  make  his  personal  appearance  before  said  county 
court,  and  there  be  and  remain  from  day  to  day  and  from  term 
to  term,  and  shall  not  depart  without  the  permission  of  said 
court  until  said  appeal  shall  be  ended,  but  shall  abide  the  order 
or  sentence  of  said  court  thereon;  [and,  in  the  meantime  be  of 
good  behavior'^],  then  shall  this  recognizance  be  void,  otherwise 
of  force. 

Taken  and  acknowledged  this day  of ,  19 — . 

Before  me,  (Signature.)  Justice  of  the  Peace. 


"P.  s.  Sec.  2304. 
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Alphabetical  Index 

The   figures,   unless   otherwise   indicated,   denote   J$. 


A. 


Accusations,   amendment   of,   138. 

Abandonment  of  lease,  proviso  for, 
387. 

Abatement,  pleas  in,  418;  505  to  508; 
578 

Absconding  debtor,  198  to  203. 

Absence  from  State,  how  pleaded,  545. 

Absent  defendants,  91  to  101;  286, 
598,  599,  753,  754. 

Absent  defendants,  judgment  records, 
753;   754. 

Absolute  rights,  102. 

Absque  hoc,  414,  547. 

Acceptor  of  bill,  declaration  against, 
461,  462. 

Accident,  (see  also  fraud  and  mis- 
take), 23;  554  to  557. 

Accomplice,  testimony  of,  153. 

Accord  and  satisfaction,  plea  of,  528. 

Account,  action  of,  312;   463  to  466. 

Account,  declarations  in,  464  to  466. 

Accounting  and  settlement  of  an  es- 
tate, 686. 

Accusations  for  crime,  106,  108  to  110. 

Accusation  for  crime,  forms  of,  560 
to  574. 

Accusations,  criminal,  contents  of,  121. 

Accusations,  conclusions  of,  139. 

Accusation  for  crime,  purposes  of,  125. 

Accusations  for  crime,  skeleton 
forms  of,  108  to  110. 


Acknowledgment  of  deeds,  350,  356, 
357,  359,  389,  391,  393,  394. 

Acknowledgment  of  payment  of  mort- 
gage, 363. 

Acknowledgment,  when  required,  329. 

Acquittal,  plea  of  a  former,  580. 

Action  of  account,  812;  463  to  466. 

Action  against  administrators,  etc., 
where  to  be  brought,  686. 

Action  of  assumpsit,  312;  445  to  462. 

Action  of  book  account,  312,  467,  468. 

Action,  commenced  how,  319. 

Actions  upon  or  of  contract,  311,  313, 
395,  435  to  468. 

Action  of  covenant  broken,  442  to  444. 

Action  of  debt,  437  to  441. 

Actions,  defences  to,  505  to  542. 

Action  defined,  79,  309,  319. 

Action  of  ejectment,  311,  322,  323, 
324,  326,  431,  433. 

Action,  forms  and  causes  of,  310  to 
312. 

Action,  forms  of  in  Vermont,  313, 
319. 

Actions,  suits  and  proceedings,  79,  319. 

Actions  on  judgments,  548  to  553. 

Actions,  parties  to,  170,  171,  314  to 
318;  397. 

Action  of  replevin,  287,  288,  299,  310, 
311,  327,  328,  770,  771. 
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Action  of  scire  facias,  311,  312,  502, 
770,  771. 

Action  of  trespass,  312,  396;  469  to 
476. 

Action  of  trespass  on  the  ease,  312, 
396;  479  to  497. 

Action  of  trover,  312,  396,  500,  501. 

Actions  which  survive  defendant's 
death,  84,  398,  683. 

Adjective  law,  defined,  2. 

Adjournment  of  justice  courts,  80, 
156;  758. 

Adjournment  of  town  meeting,  624. 

Administration,  method  of  taking,  677. 

Administration,  revoked,  677. 

Administrator,  action  by,  318,  464, 
496. 

Administrator  cannot  bind  estate,  318, 
684. 

Administrators,  classified  and  defined, 
675. 

Administrator's  compensation,  686. 

Administrator,  de  1)01118  non,  684. 

Administrator's  deed,  357. 

Administrator,  duties  of,  677,  684,  685. 

Administrator  must  return  sworn  in- 
ventory, 683. 

Administrators  and  executors,  how  de- 
scribed in  pleading,  318. 

Administrator,  for  what  chargeable, 
686. 

Administrator,  must  act  with  pru- 
dence and  good  faith,  685. 

Administrator's  personal  claim  against 
estate,  683,  686. 

Administrator  should  collect  claims 
for  estate,  684. 

Administrator,  special,  682. 

Administrator,  with  will  annexed,  682. 

Adultery,  how  charged,  560  to  562. 

Affidavit  for  capias,  198,  199,  200,  756. 

Affidavit  to  chattel  mortgage,  366. 

Affidavit  of  justification,  222. 

Affidavit  of  personal  notice,  97. 


Affidavits,   78,   756;    See   "forms  for 

affidavits. ' ' 
Affirmation  of  witness,  78. 
Age  of  consent,  what  is,  573. 
Agents  of  the  town,  when  selectmen 

are,  631. 
Agreement  for  sale  of  land,  334,  335. 
Agreement,  skeleton  forms,  330,  331. 
Agreements    for    support    of    pauper, 

645. 
Agreement  to  sell  on  writ,  301. 
Aider  by  verdict,  etc.,  406,  417. 
Allegations  by  claimant,  228. 
Alteration  and  resurvey  of  highways, 

635. 
Altercations  in  pleading.  400. 
Alternating  method  in  pleading,  400, 

402. 
Alternative  pleading,  a  fault,  407. 
Alternative  sentence,  158,  480. 
Ambiguity  in  pleading,  406,  408. 
Amendment  of  accusation  for  crime, 

138. 
Amendment  as  to  parties,  417. 
Amendment    of    pleadings,    183,    400, 

402,  417. 
Amendments  of  constitution,  40. 
Amendments  of  equity  pleadings,  183. 
American  constitutions,  31  to  42. 
Americanism;    innate    ideas    of,    28. 
Animals,  actions  grounded  upon,  439, 

490. 
Answer,  in  pleading,   181,  400,  403; 

606  to  608. 
Answers  in  equity,  181,  607. 
Appeal  from   commissioners,   687. 
Appeal  copies,  form  of,   752. 
Appeal  in  criminal  causes,  160,  778. 
Appeal,  effect  of,  90. 
Appeal,  when  not  allowed,  90,  160. 
Appeals    from    allowance    of    a    will, 

687,  688,  689,  690. 
Appeals  from  justices,  90,  160. 
Appeals  from  probate,  687. 
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Appeals  in  equity,  186,  619. 
Appearance,  81,  82,  214. 
Appearance,  record  of,  758. 
Application  for  administration,  677. 
Application  to  a  justice  for  any  pur- 
pose, 196. 
Applications,   (see  also  petitions  and 

forms),  196. 
Appointment   of   deputy  sheriff,   239, 

240,  241. 
Appointment  of  officers,  113,  117,  239 

to  241. 
Appraisers  and  commissioners,  683. 
Apprentice,    declaration   for   enticing, 

495. 
Apprenticeship,    breach    of    covenant, 

444. 
Arbitration,  submission  to,  336. 
Arbitrator's  award,  337. 
Argumentativeness   in   pleading,    127, 

406,  409. 
Arguments,  charge  and  verdict,  732. 
Arraignment,   119,  151. 
Arrest,  how  made,  246,  259,  260,  267, 

290  to  293. 
Arrest  in  contract  actions,  193 ;  198  to 

203;    266,   756. 
Arrest  on  civil  process,  release  from, 

201,  202,  203,  744,  745. 
Arrest,    officers   returns    on,    290   to 

295. 
Arrest,  privilege  from,  266,  293. 
Arrest,  the  right  of,  258. 
Arrest  with   warrant,   231,   258,   260, 

267,  569. 
Arson,  accusation  for,  563. 
Assault  and  battery,   accusation  for, 

564  to  566. 
Assault  and  battery,  declaration  for, 

471,  472. 
Assault,  felonious,  564,  568. 
Assault  upon  public  officer,  accusation 

for,  569. 


Assignment    of    debts    as    to    trustee 

process,   210,    212. 
Assignment  of  judgment,  367. 
Assignment  of  mortgage,  361. 
Assistant  judges  of  the  county  court, 

232. 
Association,  voluntary,  how  described, 

318. 
Assumpsit,  action  of,  312,  445  to  462. 
Assumpsit,    declarations   in,   446   to 

462. 
Assumpsit,  general  and  special,  446; 

447,  452. 
Assumpsit,  verdicts  in,   735. 
Attached   property,   replevin   of,   299, 

327. 
Attached  property  sold  on  writ,  300, 

301. 
Attachment,   193,  197,  206,  247,   251, 

254. 
Attachment    for    delinquent    witness, 

709,  710. 
Attachment,  how  made,  246  to  254. 
Attachment    of    non-resident's    prop- 
erty, 93,  286. 
Attachment,  reduced  by  judge,  255  to 

257. 
Attachment,  simultaneous,  subsequent 

and  successive,  254. 
Attachment  by  trustee  process,  204  to 

206;   284. 
Attorney,  city  or  village,  104. 
Attorney,  power  of,  360. 
Attorney-at-law,    when   acts    conclude 

client,   82,   398. 
Attorneys-at-law,  from  other  states,  81. 
Attorneys,  officers  of  court,  55,  63. 
Attorney  General,  104,  696. 
Auction,  sales  at,   303. 
Audita  querela,  action  of,  313,  503, 

504. 
Audita  querela,  general  issue  in,  512. 
Auditor  of  accounts,   158. 
Authority,   how   alleged   in   pleading, 

131,  569. 
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Averments,   direct   and  positive,   121, 
400,"  405,  408,  409. 


Avowry  in  replevin,  430. 
Award  of  arbitrators,  337. 


Bail,  actions  to  charge,  440,  502. 

Bail  upon  arrest,  260  to  265. 

Bail,  taken  by  assistant  judge,  147  to 

149;   160,  261  to  265. 
Bail  for  costs,  194,  753,  759. 
Bail  in  criminal  causes,  145,  146. 
Bail,  rights  against  princpal,  146. 
Bailment  to   a  receiptor,   297,  298. 
Bank,  how  described  in  writ,  318. 
Bankruptcy,  plea  of  discharge  in,  531. 
Bankruptcy  discharge  in  XT.  S.  Courts, 

398. 
Bankruptcy,  trustee  in,  how  described, 

318. 
Bar,  pleas  in,  404,  418,  420  to  422; 

505;  512  to  522;  525  to  532,  etc. 
Bastardy  bond  to  indemnity  town,  342. 
Bastardy  proceedings,  646  to  651. 
Beasts  running  at  large,  439. 
Bequest  of  property,  modes  of,  678  to 

681. 
Betterments,    326,   432. 
Bills  of  costs  in  criminal  causes,  158. 
Bills  in  equity,  168  to  172;  174,  17S, 

586,  594,  595,  596. 
Bills   of   interpleader,   174,   595,   596, 

615. 
Bills  and  notes,   declaration  on,  447, 

451;   458  to  462. 


Binding  up  proceedings,  record,  777. 
Blanket  act,  562. 
Blanket  mortgage,  352. 
Board  of  Civil  Authority,  694. 
Bond,  defences  to,  525. 
Bond  to  discharge  trustee,  217,  760. 
Bond  of  sheriff's  deputies,  237,  238. 
Bonds,   217,   338,   339,  256    (See  also 

"forms  for  conditions.") 
Bonds,  actions  on,  437. 
Bonds    for    admission   to   jail   limits, 

306. 
Bonds  upon  appeal  from  probate  court, 

687. 
Bonds  for  costs,  349. 
Bonds  of  county  officers,  234,  235. 
Bonds  by  town  officers,  629. 
Book  account,  action  of,  312,  467,  468. 
Book  account  in  set-off,  536. 
Breach  of  the  peace,  accusation  fot, 

564  to  566. 
Bridges  and  culverts,  town's  liability, 

497,  643. 
Bridges  and  highways,  how  repaired, 

643. 
Burden  of  proof,  153,  731,  732. 
Burglary,  accusation  for,  567. 
Burning  buildings,  etc.,  accusation  for, 

563. 


Castle,  when  one's  dwelling  house  is 

a,  244. 
Causes  of  action,  310. 
Causes  and  suits,  79. 
Certainty,    in    legal    documents,    123, 

405. 


Certainty  in  pleading,   77,    121,   123, 

405,  406,  407,  417. 
Certificate  and  caption,  716,  728,  729. 
Certificate  discharging  trustee,  224. 
Certificate  that  highway  is  open,  636. 
Certificate  of  nominations,  233. 
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Certificate  of  true  copy,  96. 
Certificates,    different    forms    of,    96, 

752,   (See  "forms"). 
Certified  executions,  88,  89,  229,  306, 

744,  745. 
Certified  execution,  form  of,  229. 
Certiorari,  313. 
Challenge  of  Jurors,  700. 
Chancery;  see  Equity;   17  to  26;   168 

to    186;    344,    345,    246    to    348, 

401;  584  to  619. 
Chancery,  court  of,  18  to  22;  54;  168 

to   186;   584  to  619. 
Chancery,   Court  of,  in  Vermont,  26, 

54,  168,  584. 
Character,  evidence  as  to,  153. 
Charitable  bequests  in  wills,  681. 
Chattel  mortgages,  364,  366. 
Chattel    mortgage,    when    subject    to 

trustee  process,  206. 
Chiefs  of  police,  243. 
Chipman,  Nathaniel,  169. 
Chose  in  action,  transfers  of,  210,  317. 
Citations   in   general,    190,    192,    227, 

262,  639,  640,  716. 
Citation  to  claimant,  227. 
Citation  by  a  justice  for  any  purpose, 

640. 
City  court  record,   749. 
Cities,  purposes  of,  623. 
Civil  action,  what  it  is,  64. 
Civil  authority.  Board  of,   694. 
Civil  jurisdiction  of  courts,   64. 
Civil  liability  for  defective  highway, 

497,  643,  644. 
Civil  procedure,  72  to  101. 
Civil    procedure,    how     distinguished, 

103. 
Claims    presented    to    commissioners, 

683. 
Claims    in    favor    of    an    estate,    how 

treated,  683. 
Claims   of   a   personal   representative, 

how  treated,  683. 


Claimants  in  trustee  process,   226  to 

228;  762. 
Cloistered  sister,  deposition  taken,  716, 

717. 
Code  procedure,  3;  311,  402,  449. 
Codicils,  680,  681. 
Collateral  inheritance  tax,   686. 
Collector  of  taxes,  declaration  against, 

482. 
Coll'sion  on  highway,  478. 
Commentaries  on  the  law,   10. 
Commission    to    take    a    deposition, 

726. 
Commissioners  of  claims  in  probate 

court,   683. 
Commissioners  of  jail  delivery,  307  to 

308. 
Commissioners   to    take   testimony   in 

perpetuam,   724  to   726;    729. 
Commitment,  return  of,  292,  296. 
Commitment  upon  warrant,  146. 
Common  counts,  446  to  451. 
Common  informer,  104. 
Common  law,  adoption  in  Vermont,  15. 
Common  law,  characteristics  of,  4,  15, 

16,  67. 
Common  law,  its  history,  8  to  15. 
Common  law,  its  meaning,  4,  16,  67. 
Common  law,  method  of  its  growth,  5 

to  8;   14. 
Common  law  pleading  399,  to  428. 
Common  law  process,   187,   188. 
Compensation  of  executor  or  adminis- 
trator, 686. 
Compensation  of  justices,  158. 
Compensation  of  town  officers,  629. 
Complainant  in  chancery,  170,  314. 
Complaint    or    accusation    for    crime, 

108;  560  to  575. 
Complaint  for  crime,  when  issued,  107. 
Complaint  by  grand  juror,  108. 
Complaints,   amendment   of,   138. 
Complaints,  contents  of,  121. 
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Complaints  to  obtain  search  warrants, 

162,  164,  166. 
Conclusions  of  legal  papers,  76,  77. 
Concurrent  jurisdiction,  60. 
Conditions  of  arbitration,  336. 
Conditions  of  bonds,  356,  338;  340  to 

342;     344     to     349,      (See     also 

"form"). 
Conditions  of  probation,  583. 
Conditional  sales  and  liens,  364  to  368. 
Confession    and    avoidance,    pleas    in, 

400,  420;   521  to  531. 
Confession  of  judgment,  750,  755. 
Consent,  age  of,  573. 
Consent  to  approval  of  bond  in  trustee 

process,  219. 
Consent    to    confession    of    judgment, 

755. 
Consideration  in  assumpsit,  32&,  446  to 

450;  452,  455. 
Consideration  of  a  contract,  329. 
Constables,  243,  624,  628. 
Constitutions,   origin  and  characteris- 
tics, 27  to  42. 
Constitutions    are    the    supreme    law, 

34,  35. 
Constitutions,  their  provisions,   36  to 

39;   41. 
Constitutions,  how  amended,  40. 
Constitutional  idea,  its  growth,  27  to 

34. 
Constitutional    principle    of    taxation, 

37. 
Construction  of  laws  by  the  courts,  42 ; 

48,   666,   669. 
Constructive    joinder    of    crimes,    60, 

141. 
Contempt  of  court,  774,  775. 
Contested  proceedings,  85. 
Contingency   in   trustee   process,   207. 
Contingent   claims,   how  treated,   683. 
Continuance  before  justices,  80,  758. 
Continuance  of  justice  cause  for  no- 
tice, 94. 


Contract,  actions  upon,  311,  312,  395; 

435  to  468. 
Contracts,  329  to  395;   435. 
Contracts,   made   in   foreign   country, 

436. 
Conversion  of  chattels,  500. 

Conveyances   in   fraud   of   creditors, 

212,    248,    249,    684. 
Conveyances  void  as  to  administrator, 

212,  617,  618,  684. 
Copies  certified  to  be  true,  96. 
Corporate   stock,    how   attached,    248, 

282,  283. 
Corporation     acknowledgments,     356, 

394. 
Corporation  deed,  356. 
Corporation,  service  on,  275  to  278; 

282,  283. 
Corporations,  described  in  writ,  318. 
Corpus  delicti,  153. 
Cost  bonds,  349. 
Costs  in  equity,   186. 
Costs  in  criminal  causes,   158. 
Costs  on  probate  appeals,  691. 
Costs,  of  what  they  consist,  86,  158. 
Costs,  recognizance  for,  87. 
Counterfeit  coin,  search  warrant,  for, 

161,  163. 
Counts  in  a  declaration,  400,  417,  732. 
County  Clerk,  55. 
County  clerk,  bonds  of,  597. 
County  courts,  55. 
County    courts,    assistant    judges    of, 

692. 
County  courts,  judges  and  offi.cers  of, 

55. 
County    courts,    practice    on    probate 

appeals,  688  to  691. 
County  court  records,  746,  748,  776. 
County  court,  a  superior  probate  court, 

687,  691. 
County  courts,  jurisdiction  in  highway 

eases,  632;  638  to  642. 
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County  officers,  election  and  term  of, 
232,  233. 

County  treasurer,  bond  of,   234,   235. 

County  court  writs,  and  process,  191, 
192. 

Counties  in  Vermont,  50,  54,  55. 

Court  of  Chancery,  20  to  26;  54; 
168  to  186;   584  to  619. 

Courts,  city  and  municipal,  57. 

Courts  of  inquiry,  107,  777. 

Courts  of  justice,  nature  of  proceed- 
ings in,  63  to  688. 

Courts  are  needed  to  enforce  a  con- 
stitution, 32. 

Courts,  officers,  attendants  and  judi- 
cial proceedings,  63. 

Courts  in  Vermont,  7 ;  50  to  62. 

Courts,  in  history,  49,  50. 

Courts,  their  methods,  68. 

Court  houses,  70,  71. 

Covenant  broken,  action  of,  312;  442 
to  444. 

Covenant  of  non-claim,  355. 

Covenants  in  leases,  370  to  381. 

Covenants  running  with  the  land,  375. 

Covenants,  what,  442. 

Covenants  of  warranty,  350,  361. 

Craving  oyer,  417,  437,  524,  552. 

Crime,  what  it  is,  102,  103. 


Crimes,  degrees  or  grades  of,  60,  141. 
Grimes,  how  divided,  102,  124. 
Crimes,  statutory,  132  to  137. 
Crimes,  their  nature,  102. 
Criminal    accusations,    106;    108    to 

110;    121;    560   to   574. 
Criminal  act,  how  described,  125. 
Criminal  assault,  what  it  is,  564. 
Criminal    causes,   what   they   are,   64, 

lOS. 
Criminal  inquests,  115,  116,  117,  118. 
Crminal  judgments,  157;   777  to  780. 
Criminal  jurisdiction  of  courts,  64. 
Criminal  pleading,   120  to   143;    152; 

558  to  580;  778. 
Criminal  procedure,  102  to  167. 
Criminal  procedure,  how  distinguished, 

103. 
Criminal  procedure,  details  of,  119. 
Criminal  process,  how  served,  267,  291, 

292,  295,  296. 
Criminal  recognizances,  148,  149. 
Criminal  trial,  record  of,  778,  779. 
Criminal  warrant,  108,  145,  146. 
Cross-bills,  174,  175,  608. 
Cross  examination  of  witnesses,  731. 
Culverts,  town 's  liability  for,  497,  643, 

644. 


D. 


Damages  in  actions  of  tort,  470,  473, 
498,    499. 

Damages,  distinguished  from  punish- 
ment, 102. 

Damages  to  land  owners  on  highway, 
634,   637. 

Damages,  special,  470. 

Damages,  liquidated,  333. 

Dama,ges,  exemplary,  470. 

Damages,  nominal,  470. 

Dates  in  declaration,  how  stated,  405, 
417,  547. 


Death  caused  by  negligence,  declara- 
tion for,  496. 

Death  of  party  suggested,  84. 

Debt,  action  of,  312,  435  to  441. 

Debt,  imprisonment  for,  307  to  SOS. 

Deceased  person,  descent  of  property, 
676. 

Declaration  in  account,  464  to  466. 

Declaration  by  an  administrator,  464. 

Declaration  on  appeal,  687,  688. 

Declaration  for  assault  and  battery, 
471,  472. 
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Deelajations   in   assumpsit,   447,   448, 

450;  452  to  462. 
Declaration  in  book  account,  468. 
Declaration  in   covenant  broken,   442 

to  444. 
Declaration  in  debt,  437  to  441. 
Declaration  in  double  aspect,  491. 
Declaration,  false  imprisonment,  471, 

541. 
Declaration   for   insufficient   highway, 

497,  643,  644. 
Declaration  on  judgments,  549,  550. 
Declaration    in    justice's     ejectment, 

433. 
Declarations  on  notes  and  bills,  447; 

458  to  462. 
Declaration  in  set-off,   535,  536,  537. 
Declaration  in  replevin,  328. 
Declarations  in  trespass,  475  to  478. 
Declarations  in  trespass  on  the  case, 

480  to  490;  492  to  498. 
Declaration  in  trover,  501. 
Declaration,  what  should  be  stated  in, 

417. 
Decrees  in  equity,  186;   614  to  618. 
Deductions   in   trustee  process,   209. 
Deeds    of   conveyance,    350    to   359; 

367,  369,  289. 
Default  and  non-suit,   83. 
Default  without  personal  notice,  94, 

98,   99. 
Defeasance    clauses    iji    mortgages, 

351  to  354;  366. 
Defects   of   form   in   pleading,    138; 

406  to  416. 
Defects  in  a  highway,  497,  747. 
Defence,   in  pleading,    508. 
Defences  to  actions,  418,  505. 
Defences  in  actions  of  tort,   538  to 

542. 
Defences  in  criminal  pleading,  153, 

575. 
Defences  in  equity,  179  to  181;  601 

to  608. 


Defendant'  in   actions,   63,   309,  315, 
Defendants,  absent  and  non-resident, 

91   to    101;    286,    598,    599,    753, 

754. 
Degrees  of  contracts,  312,  329,  435. 
Degrees  or  grades  of  crime,  60,  141. 
De  injuria,  replication  of,  423,  426, 

427,   544.  . 
Demand  and  notice  waived,  460. 
Demurrer,  attacks  first  defect,  419, 

509. 
Demurrers,    400,    419;     509    to    511; 

579,    601   to   604;    607. 
Demurrers    in    equity,    179;    601    to 

603;   607. 
Denials  in  pleas,  400,  414,  421;  422; 

435   to  437;    513  to   520. 
Departure  in  pleading,  406;  410. 
Depositions,  716  to  730. 
Depositions    in    perpetuam,    717    to 

730. 
Depositions,    when    may    be    taken, 

716,  717. 
Deputy  Sheriffs,  336  to  242. 
Descent  of  property,  676. 
Descriptions    in    chattel    mortgages, 

366. 
Descriptions  in  deeds,   350. 
Descriptions  of  parties  in  pleading, 

318. 
Detainer,  forcible,  325. 
Detinue,  action  of  327. 
Dicta,  judicial  and  obiter,  68. 
Dilatory    pleas    and    motions,    418; 

505  to   508. 
Discharge    in    bankruptcy,    plea    of, 

531. 
Discharge  of  grand  jurors,  696. 
Discharge   of   mortgages,   363,   363. 
Discharge  of  trustee,  216  to  324. 
Disclosure  of  trustee,  214,  315. 
Discontinuance,   84. 
Discontinuance   by    appointment    of 

commissioners,  84. 
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Discontinuing  highway,  632. 
Discretion   of  judges,   68,   173. 
Disposition  of  personal  estate,   685. 
Dissolution      of      injunction,      bond 

upon,  348. 
Distribution   of  courts,   51. 
Divorce,    proceedings   for,    655;    663 

to  673;   776. 
Docketing  a  cause,  defined,  79,  747. 
Documents,  legal,  general  nature  of, 

73. 
Dog,  injuries  by,  490. 
Dollar    sign    in    pleading,    417,    449, 

594. 
Domicil,    essential   for    divorce,    656 

to  662. 
Double   aspect   declaration,   491. 


Drawer  of  bill,  declaration  against, 

461,  462. 
Druggist,  ,  declaration    against,    488. 
Duplicity  in  pleading,  143,  406,  411. 
Duress,  plea  of,  530. 
Duties   of   administrators,    677,    684, 

685. 
Duties  of  appraisers,   685. 
Duties   of  assistant  judges,   692. 
Duties    of    grand    and    petit    jurors, 

111  to   114;   696,   698  to  702. 
Duties  of  selectmen,  631. 
Duties  of  town  clerk,  624  to  630. 
Duty  to   repair  highways,   497,   643. 
Duty,    statement    of   in   declaration, 

479. 


E. 


Ejectment,  311,  312;  322  to  324; 
431,   433. 

Ejectment  before  a  justice,  323,  324, 
763. 

Election  of  town  officers,  628. 

Employer,  declarations  against,  483 
to   485. 

Enacting  clause  in   a  statute,   135. 

Endorsers,  declarations  against,  459 
to  461. 

Enforcement  of  duty  to  repair  high- 
ways, 497,  643. 

England,  the  mother  land  of  Ameri- 
can institutions,  7,  15,  25,  29, 
44. 

English  language  in  pleading,  121, 
417. 

English  Statutes  adopted  in  Ver- 
mont, 15. 

Entering  a  cause,   defined,  79. 

Enticing  servant,  declaration  for 
495. 

Entry,  agreements  for  in  lease,  383, 
386,   388. 


Entry  of  appeal  in  county  court,  90, 
160. 

Entry  and  detainer,  forcible,  325, 
764. 

Entry  of  cause  in  justice  court,  SO. 

Entry,  continuance  and  adjourn- 
ment, 80. 

Equitable  suit,  what  it  is,  168,  169, 
401,   585  to  590. 

Equity  jurisprudence,  17  to  26,  168 
to    186;    401;    584    to    619. 

Equity  procedure,  168  to  186. 

Equity  pleading,   584  to   619. 

Equity  pleading,  blended  wit"h  com- 
mon law,  401,  402. 

Essentials    of    court    procedure,    79. 

Estates,  how  and  when  settled,  677, 
686. 

Evidence,  defined,  73,  707. 

Evidence,  not  to  be  alleged  in  plead- 
ing, 125,  405,  417. 

Evidence,  rules  of,  707. 

Examination  of  witnesses,   731. 
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Exceptions  and  proviso  in  statutes, 

134,  135,  573. 
Excuses  of  jurors,  698. 
Execution,  certified,  88,  89,  339,  306. 
Execution,    form    of,    339. 
Execution,    imprisonment    upon,    89, 

339,   306,   744,   745. 
Execution,   irregularly  issued,   88. 
Execution,  levy  of,  303  to  305. 
Execution,  returns  upon,   303,   303. 
Execution,  stay  of,  556. 
Execution  of  wills,  678. 
Execution,  writ  of,  88. 
Executive   councils,   45,  46. 
Executive  officers,  230. 


Executor  must  accept  or  refuse,  682. 

Executors,  see  administrators,  675, 
677,  684,  685,  686. 

Executors,  defined,  675. 

Executors,  general  powers  and  du- 
ties,   684,   685. 

Executors,  two  or  more,  681. 

Exemplary  damages,  470. 

Exemptions  from  attachment,  208, 
353,   353. 

Exemptions  in  trustee  process,  208. 

Exhibition,  minute  of,  108  to  110; 
144. 

Extension  of  term,  agreement  in 
lease,  383. 


Eaoe  of  process,  what  it  is,  345. 

Eacts  in  pleading,  how  stated,  121, 
125,  405,   417. 

Eaith  and  credit,  full,  given  to  judg- 
ments, 551,  656,  657. 

Ealse  imprisonment,  541. 

Ealse  representations,  declarations 
for,  491  to  494. 

Father's  duty  to  support  children, 
645. 

Pees  in  criminal  causes,   158. 

Pees  of  officers,  86,  158,  244,  367.' 

Pees  of  witnesses,  633,  708. 

Felonious  assault,  564,  568. 

Feloniously,  when  to  be  alleged,  136. 

Fiduciary  capacity,  money  received 
in,   198;   300  to  203. 

Pinal  process,  88,  89,  339,  303  to  306. 

Piling,  defined,  79. 

Fire  districts,  purpose  of,  633. 

Fishing,  declaration  for,  on  posted 
lands,  476. 

Force  and  arms,  in  criminal  plead- 
ing,  136,   563. 

Force,  in  self  defence,   538. 


Forcible    entry    and    detainer,    335, 

764. 
Foreclosure    proceedings,     173,     590, 

590,  616. 
Foreign   acknowledgments  of  deeds, 

391  to  394. 
Foreign   countries,    certification   for, 

391. 
Foreman  of  a  jury,  700,  732. 
Forfeiture  of  lease,  386  to  388. 
Form   for   county  court  record,    776. 
Form   for   execution,    339. 
Form   for   marriage    ceremony,    654. 
Form  for  receipt  of  attached  prop- 
erty, 398. 
Form    for   releases    and    discharges, 

363. 
Form   for   specification,   451. 
Form  for  town  meeting  record,  628. 
Form  for  trustee 's  disclosure,  215. 
Form  for  venire,   703. 
Former  acquittal,  plea  of,  580. 
Former  conviction  or  acquittal,  155. 
Forms    for    acknowledgments,     35'0, 

356,  357,  359,  363,  389,  393,  394. 
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Forms    of    action,    classification    of, 

310,  311. 
Forms  of  action  in  Vermont,  313. 
Forms  for  affidavits,  78,  97,  199,  300, 

333,    555,     587,     588,     600,     603, 

667,  697,  718,  756. 
Forms  for  agreements,   301;   330   to 

336. 
Forms  for  allegations  by  claimants, 

338. 
Forms  for  answers,  606,  607,  608. 
Forms  for  applications  to  courts  and 

officers,  116,  163,   164,  166,  196, 

355,  361,  430,  434,  555,  633,  638, 

641,  643,  671,  709,  711,  719,  720, 

744. 
Forms   for    appointments,    113,    117, 

339   to  341;    736. 
Forms  for   assignments,   361,   367. 
Forms  for  awards,  337. 
Forms  for  bills  in  equity,  169,  586, 

594,   595,  608. 
Forms  for  bonds,  317;  339  to  349. 
Forms    and    causes    of    action    dis- 
tinguished, 309,  310. 
Forms  for  certificates,  96,  303,  324, 

339,  333,  603,  636,  649,  651,  739, 

730,   753. 
Forms  in  chancery  procedure,  585  to 

619. 
Forms   for   citations,    192,   227,    362, 

557,   639,   640,   664,   734,   761. 
Forms    for    city   court    records,    749 

to  780. 
Forms   for   commissions,   726. 
Forms  for  complaints,  108,  162,  164, 

166;  559  to  574;  646,  648. 
Forms  for  conclusions  of  papers,  77. 
Forms  for  conditions  of  bonds,  149, 

317,  337,  238,  356;  349  to  349. 
Forms   for   confession   of  judgment, 

750,    755. 
Forms  for  consents,   319,   333,   739. 
Forms  for  contracts,  330  to  336: 


Forms  for  covenants  in  deeds  and 
leases,  350;  356  to  359;  370  to 
381;   383  to  388. 

Forms  for  criminal  accusations,  559 
to  574. 

Forms  for  declarations,  433,  437  to 
441;  443,  444;  447  to  450;  453 
to  462;  464  to  466;  468;  471  to 
504;   536,   537,   549,   550,   688. 

Forms  for  decrees,  614  to  618. 

Forms  for  deeds  of  conveyance,  350, 
355  to  359. 

Forms  for  demurrers,  509  to  511; 
579,  601,  604,  607. 

Forms  for  descriptions  of  parties, 
318. 

Forms   for   disclosure,   215. 

Forms  for   divorce   libels,   664,   665. 

Forms  for  the  general  issue,  513  to 
519. 

Forms  for  heading  and  conclusions, 
75,    77. 

Forms  for  indictments  and  informa- 
tions,  109,   110;    559   to   574. 

Forms  for  indorsements  of  papers, 
79,    109. 

Forms  for  judgment  records,  civil 
causes,   750  to   774.  i 

Forms  for  jurats,  77,  78,  333,  339, 
555,   588,   728. 

Forms  for  justice  court  records,  750 
to   780. 

Forms  for  justices'  criminal  judg- 
ments, 777  to  780. 

Forms  for  leases,  369  to  388. 

Forms  of  legal  papers,  74. 

Forms  for  liens,  365,  368. 

Forms  for  mortgages  of  personal 
property,    366. 

Forms  for  mortgages  of  real  estate, 
350    to    354. 

Forms  for  motions,  507,  610,  619, 
709,  737. 
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Forms  for  municipal  court  records, 
749    to    780. 

Forms  for  nominations,  333. 

Forms  for  notices,  201,  303,  318,  330, 
321,   305,   523,   644. 

Forms  for  oaths,  78,  114,  118,  243, 
706,   714,  715. 

Forms  for  officers  returns,  269  to 
396;    303,    650,    704    713,. 

Forms  for  orders  of  courts,  95,  113, 
113,  117,  357,  365,  556,  593,  597, 
599,  611,  612,  664,  668,  669,  672, 
695;   721  to  725;  738,  745. 

Forms  for  petitions;  see  "applica- 
tions,"  116,   744. 

Forms  of  pleading,  439  to  557;  558 
to   583;    586  to   619. 

Forms  for  pleas,  506,  508;  513  to 
523;  534  to  533;  534;  539  to 
543;   553,   576,   578,   580,   689. 

Forms  for  posteas,  763,  764,  765. 

Forms  of  recognizances,  98,  148,  149, 
234,    235,    263,    753,    753. 

Forms  for  records,  264,  638,  651; 
749  to  780. 


Forms  for  replications,   544  to  547; 

577,    609. 
Forms  for  reports,  613,  634. 
Forms  for  verdicts,  690;  733  to  736. 
Forms   for   warnings,    626. 
Forms  for  warrants,   108,   163,   165, 

167,    583,    647,    650,    710. 
Forms  for  wills,   679,   680,   681. 
Forms  for  writs,  101,  191,  194,  331, 

431,  433,  591,  592,  593,  712. 
Fraud,    accident    and    mistake,    23; 

554   to    557. 
Fraud   in    equity  jurisprudence,    23, 

169,  172,  594,  615,  617,  618. 
Fraud  in  law,  349,  351. 
Fraud  in  sales,  491   to  494. 
Fraudulent   conveyance,    when    may 

be  avoided,  212,  684. 
Fraudulent  transfers,  212,  348,  349. 
Freehold,  trespass  upon,  474,  475. 
Functions  of  towns,  631,  622. 
Funeral   expenses,   685. 
Further  assurance,  covenant  for,  361. 
French   language    used   in   England, 

10,   11. 


G. 


Gates,  left  open,  action  for,  438. 

General  issue  with  notice,  403,  434, 
436,     523. 

General  issue,  in  pleading,  420,  431, 
433,  425,  512  to  519. 

General  terms  of  Supreme  Court  52. 

Gist  of  a  cause  of  action,  405,  406. 

Good  faith  required  of  administra- 
tor,  685. 

Good  husbandry,  covenant  for,  379. 

Goods  attached,  replevin  of,   337. 

Governor  of  the  State,  150. 

Grades  of  crime,  60,  141. 


Grand  juries.  111,  113,  113,  114; 
694    to    696. 

Grand  juror  must  take  oath  of  office, 
120. 

Grand  jurors,  104,   624,   628. 

Grand   juror's   complaint,    108. 

Grand  jury,  104,  111,  112,  113, 
114,    115,    696. 

Guardians,  actions  by,  318. 

Guardian's  deed,  358. 

Guardians,  testamentary,  how  ap- 
pointed,   66. 


H. 


Habeas  corpus,  39,  313;  711  to  713. 
Head   of  a   family,   645,   659. 


Heading  of  legal  papers,  74,  75. 
High  bailiff,   343,   495,   496. 
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Highways  and  bridges,  how  repair- 
ed,   643. 

Highway,  insufficiency,  declaration 
for,   497,   644. 

Highways,  how  laid  out,  632  to  643. 

Homestead  exemption,  353. 

Homestead  set  out  by  metes  and 
bounds,    304. 

Horse  stealing,   accusation  for,   570. 


Horse  trades,  actions  on,  454  to 
456;  493. 

Husband  and  father,  duty  to  sup- 
port dependent  persons,  645. 

Husband,  rights  in  wife's  lands,  171. 

Husband  and  wife  as  parties,  171, 
316. 

Hypothetical  pleading,  406,  412. 


Immunities  of  judges,  66. 

Impeding   public    officer,    accusation 

for,   569. 
Imprisonment  for  debt,  306  to  308. 
Imprisonment,  plea  of,  530. 
Imprisonment,  in  what  jail,  329,  360, 

393. 
Incumbrances,      covenants     against, 

350,   359,   361,   371,  443. 
Indemnity  bond,   343. 
Indemnity,  officer  may  require,  347. 
Independence    of    the    judiciary,    65 

to   69. 
Indictment    for    defecive    highway, 

643. 
Indictment,   form   of,   110. 
Indictment,  how  found.  111  to  113; 

696. 
Indictment,  when  necessary,  107. 
Indictments,    131    to    144;    see   "ac- 
cusations," 559  to  574. 
Indictments,  amendment  of,  138. 
Indictments,  contents  of,  131  to  144. 
Inducements  in  assumpsit,   454. 
Inducements  in  contracts  or  bonds, 

331,    339. 
Inducements  in  replications,  547. 
Inference  in  declaration,  405,  417. 
Information,  form  of,  109. 


Information,  prosecution  by,  105, 
107,  138. 

Informations,  109;  and  see  "accusa- 
tions. ' ' 

Informations,  amendment  of,  138. 

Informations,  contents  of,  120  to 
144;   559  to  574. 

Informer   common,    104. 

Informing  officers,  104,   120. 

Informing  officer,  how  described  in 
pleading,  120. 

Injunctions  in  equity,  178,  591,  593. 

Injunction  bonds,  346  to  348. 

Injuries  to  the  person,  470  to  473. 

Inquests,  criminal,  115,  116,  117,  118. 

Inquiry,  court  of,  107,  777. 

Insane  person,  actions  by,  318. 

Insolvent  estates,  how  settled,  56. 

Insufficiency  of  highway,  497,  644. 

Insurance  clause  in  a  mortgage,  353. 

Insurance  company,  setting  fire  to 
defraud,   563. 

Intent  to  commit  felony,  568. 

Intent  and  knowledge  in  pleading, 
130,   568. 

Intent  to  be  stated  in  burglary,  567. 

Interpleader,   174;   595   to   597;   615. 

Invitation  to  alight,  487. 

Issue  in  pleading,  400,  414. 
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Jail   bond,    89,    306. 

Jail  commissioners,  308. 

Jail,  support  of  prisoner  in,  360. 

Jail  yards,  306  to  308. 

Jailer,  duties  of,  260. 

Jailer,  official  bond  of,  338 

Jeopardy  in  criminal  trials,   155 

Joinder  in  pleading,  140  to  143;  398, 

415,  417. 
Joining  issue,  544. 
Joint  stock  companies,  314,  318. 
Joy  ride,  477. 

Judges,  what  they  should  be,  67,  69. 
Judges,  modes  of  selection,  69. 
Judges,  their  duties,  66. 
Judges  of  the  county  court,  53,  55. 
Judges  of  probate,  56,  675,   683. 
Judgment,    assignment    of,    367. 
Judgment  and  sentence,  157. 
Judgment  on  verdict,  763  to  767. 
Judgment  without  notice,.  94  to  99. 
Judgments,  83,  157,  691;  750  to  773; 

776  to   780. 
Judgments,  actions  on,  548  to  553. 
Judgments,    defences    against,    552, 

553. 
Judgments,  in  justice's  records,  750 

to  755;   763  to  773;   777  to  780. 
Judgments,   records   of,   746   to   780. 
Judicial  acts,  65. 
Judicial  actions,   309. 
Judicial  bonds,   343. 
Judicial  discretion,  68,  173. 
Judicial  notice,   609. 
Judicial    officers,    powers    and    acts, 

65  to  68. 
Judicial    officers    protected    against 

liability,  65. 
Jurat  upon  a  legal  paper,  77,  78,  233, 

239,  555,  588,  728. 
Juries  grand  and  petit,  110  to  114; 

693  to  703. 


Juries  before  justices,  702  to  706. 
Jurors,  what  they  should  be,  63. 
Jurors  in  county  court,   694  to  701. 
Jurisdiction   of   city   and   municipal 

courts,   57. 
Jurisdiction  upon  complaint,   120. 
Jurisdiction  of  courts  in  rem,  92. 
Jurisdiction  of  courts  defined,  64. 
Jurisdiction   of   the   subject  matter, 

64,   93,   418,   505,  662. 
Jurisdiction   of  justice   in  book   ac- 
count, 467. 
Jurisdiction,  kinds  of  57,  60,  64,  92, 

418,    505,    551,    663. 
Jurisdiction,   how  obtained,   551. 
Jurisdiction,  pleas  to,  418,  505,  506, 

576. 
Jurisprudence    defined,    1. 
Jury  trials,  records  of,  763  to  767. 
Justice,  miscellaneous  powers  of,  58, 

61. 
Justice 's    compensation,    158. 
Justice's    ejectment,    324,    433,    733, 

763. 
Justice's  ejectment,  record  in,  763. 
Justice's  election  and  duties,  58. 
Justice's   jurisdiction,    60,    157. 
Justices  of  the  peace,  58  to  63. 
Justices'   records,   746,   748;    750   to 

774;   777  to  780. 
Justices,    trial   before,    153;    703   to 

716;   731  to  736. 
Justice's  writ,  forms  of,  194,  433. 
Justice's    writ,    place    and    time    of 

return,    195. 
Justice's   writ,   not   served   on   Sun- 
day,   195. 
Justification,  pleas  of,   539  to   543. 
Justification    of    surety    in    trustee 
process,   318   to   333. 


746 


ALPHABETICAL  INDEX 


Kill  and  murder,  intent  to,  568. 


Knowledge   and  intent  in  pleading, 
130,    568. 


Land  contracts,  334,  335. 

IJand    damages    in    highway    eases, 

634,    637. 
Land,  how  attached,  251,  353. 
Land   owners   must   have   notice    of 

laying  out  highway,  634. 
Land  sold  on  execution,  304,  305. 
Land,   title   to,    60. 
Land,    trespass   to,    13,    396,    474   to 

476. 
Lands  laid  open  for  highway  work, 

634. 
Language,  pleadings  in  English,  121, 

417. 
Language,  statutory,  133  to  137. 
Iianguidus, — return   of,   294. 
Larceny,   accusation  for,   570. 
Law  and  fact,   distinction  between, 

6. 
Law's  delay,  3,  438. 
Law  reporters,  11  to  14. 
Law  reports,  their  uses,  12. 
Law,  sources  of,  S,  3. 
Latin  language,  used  in  England,  10. 
Lease  of  land,  contract  for,  335. 
Leases,   forms   for,   369  to   388. 


Legal  documents,  73  to  76. 

Legal  papers,  conclusions  of,  76,  77. 

Legal  papers,  heading  of,  74,  75. 

Legal  precedents,  5,  6. 

Legal  propositions  classified,  2. 

Legal  science,  its  problems,  aims  and 

methods,  1,  2,  3. 
Legislation  controls  court  procedure, 

41,    43. 
Legislatures  in  history,  44,  45,  46. 
Lessor's  and  lessee's  agreements  in 

leases,  370,  388. 
Liability  of  town  for  insufficiency  of 

highway,  497,  644. 
Liens  on  logs,  868. 
Liens   on  personal  property,   364  to 

368. 
Limitations,  statutes  of,  533,  534. 
Limitations,    statute    of,    replication 

to,    545. 
Liquidated   damages,   333. 
Listers,   624,   625. 

Location  of  defect  in  highway,  644. 
Lottery  tickets,  search  warrant  for, 

161. 
Lunatics,  may  have  guardians,  677. 


M. 


Makers      of      notes,       declarations, 

against,  447,  458. 
Malice,    what    constitutes,    89. 
Malicious  and  wilful  act,   772. 
Malicious  and  wilful  certificate,  89, 

329,  744,  745,  773. 
Malpractice,  declaration  for,   489. 
Mandamus,  when  proper,  34,  313. 


Manslaughter,   accusation  for,   571. 
Marriage,    when    to    be    alleged    in 

pleading,  560. 
Marriage   ceremony,   654. 
Marriage  contract,  essentials  of,  653, 

654. 
Married  woman,  as  a  party,  171,  316, 

398. 
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Marshall,  John,  legal  opinion  by,  34. 

Maximum  and  minimum  sentences, 
157,  778. 

Mayhem,  intent  to  committ,  568. 

Mechanics  lien,  368,  773. 

Medicine,  negligently  compounded, 
488. 

Mesne  Process,  what,  187,  189. 

Methods  of  the  courts,  68. 

Methods  of  probate  administration, 
675. 

Ministerial  and  judicial  acts,  65. 

Minors,  actions  by,  318. 

Minor  children,  allowance  to,  685. 

Minute  of  exhibition  of  present- 
ment, 108,  109,  110,  144,  319. 

Minute  of  recognizance,  87. 

Misjoinder  of  parties,  140,  315,  415. 

Mistake,  (see  also  "fraud"),  23, 
554  to  557. 

Mistakes  in  pleading,  417. 


Mittimus,  159. 
Mittimus,  return  on,  396. 
Moderator,    in    town    meeting,    624, 

628. 
Mortgage,  assignment  of,  361. 
Mortgage  deeds,  350  to  354. 
Mortgages,  discharge  of,  362,  363. 
Mortgages  of  personal  property,  364,, 

366. 
Motions,   507,   610,   619,   709,   737. 
Motion  for  better  bail,  759. 
Multitude  of  people,  335. 
Municipal  corporations,  631. 
Municipal  courts,  57. 
Municipal   ordinances,    136. 
Murder,  accusation  for,  573. 
Murder,  intent  to  commit,  568. 
Mutual  agreements  in  leases,  383  to- 

384. 
Mutual  altercations  in  pleading,  400.. 


N. 


Names  should  be  given  in  full,  314, 

694. 
Names    of    parties,    how    expressed, 

314. 
Names  of  persons  in  pleading,   133, 

139,   314. 
Names   and  residence,   how   alleged, 

133. 
National    bank,    described    in    writ, 

318. 
Negative  pregnant,  408. 
Negligence    causing   death,    declara- 
tion for,  496. 
Negligence^     declaration     for,     481; 

483  to  489. 
Negotiable  paper,  how  sued  on,  195, 

311,  446,  451;   458  to  463. 
New  assignment,  474,  546. 
New  trials  and  supersedeas,   554  to 

557. 


Nil  debet,  plea  of,  516. 
Nisi  prlus  courts,  188. 
Nolle  prosequi,  84,  155. 
Nominations,      certificate      of,      for 

county  ofScers,  233. 
Nominations  of  town  officers,  637. 
Non  assumpsit,  plea  of,  518,  519. 
Non  est  factum,  plea  of,  514,  517. 
Non  est  return,  374,  395. 
Non-joinder  of  parties,   315. 
Non-resident  defendants,  91  to  101; 

386,   598,   599,   753,  754. 
Non-residents,   may  not  be   charged 

as  trustees,  305. 
Nonsuit  by  compulsion  unknown  in 

Vermont,  83. 
Nonsuit  and  default,  83. 
Notes  and  bills,  declarations  on,  447„ 

451;  458  to  463. 
Not  guilty,  plea  of,  151,  431,  513. 
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Notice   to   absent   defendant,   94  to 

97;   386,   598,   599,  753,   754. 
Notice  in  case  of  partition  of  real 

estate,  434. 
Notice,  continuance  for,  94,  753,  754. 
Notice  to  defendant,  affidavit  of,  97, 

600. 
Notice  under  general  issue,  40;  424 

to   436;    523. 


Notice  of  filing  bond,  218  to  221. 
Notice  of  injury  on  highway,  644. 
Notice  to  officer  and  creditor,  201, 

202. 
Notice  of  sale  of  land  on  execution, 

305. 
Notice  of  settlement  of  estate,  686. 
Nul  tiel  record,  plea  of,  515. 
Nuncupative  wills,   681. 


Oath   to    chattel   mortgage,    366. 
Oath  to  bill  in  equity,  when  waived, 

181,   586,   595. 
Oath  of  special  deputy  sheriff,  343. 
Oath  taken  by  poor  debtor,  308. 
Oath  of  town  officer,  629. 
Oaths   or   affirmations   of   allegiance 

and   office,   59. 
Oaths  of  jurors,  witnesses,  etc.,  705, 

706,  714,  715. 
Oaths  of  office,  must  be  taken,  when, 

120,  629. 
Oaths  of  stenographers,  114,  118. 
Obscurities   in  pleading,   417. 
Officer,    appointment    of,    113,    117; 

239  to  241. 
Officer,  how  protected,   345,   569. 
Officer,  must  retain  possession,  250. 
Officer,    when    may    arrest    without 

warrant,  145,  331,  358,  367,  569. 
Officers  of  county  court,  55. 
Officers,    duties    of,    as   to    attached 

property,   250. 
Officers,  elective,  333. 
Officers,  executive,  230. 
Officers'  fees,  86,  158. 
Officers,  informing,   104,   130,   123. 
Officers,  judicial,   65. 
Officers,  legislative,  43  to  48. 
Officers,   protected  by  process,   245. 


Officers,  public,  duties  of  selectmen 

as,  631. 
Officers'    returns,    268    to    396;    303, 

650,   541,   569,  704,  713. 
Officer's  return,  party  arrested,  290 

to   293;    650. 
Officers,   town,    624,    628. 
Officers,  town,  nominations  of,  627. 
Officers,  town,  qualification  of,   639. 
Official  recognizances,  234,  235. 
Official  return,  what  it  is,  145,  268. 
Offset,  see  set-off,   535  to  537. 
Option   to   purchase,   in  lease,   385. 
Order  for  confirming  report,  615. 
Orders     of     courts,     95,     745,     (see 

"forms  for  orders"). 
Orders   in   divorce   causes,   664,   668, 

669,   672,   776. 
Order    to    furnish    additional    bail, 

759. 
Order,   general  form   for,   257.    (See 

"forms.") 
Order  of  notice  to  absent  defendant, 

95. 
Order  of  publication,   598,   668,  776. 
Ordinances    and    by-laws,    tow    al- 
leged, '136. 
Overseer's   certificate,    646,    649. 
Overseer  of  the  poor,  624,  628,  645 

to  647. 
Oyer,  craved,  417,  437,  534,  553. 
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P. 


Panel  of  jurors,  what,  698. 

Parliament,  called  omnipotent,  9,  33. 

Parliaments,    their   origin,    44. 

Parole  of  prisoner,  conditions  of, 
583. 

Participial    language,    125. 

Parties  to  actions,  314  to  318;   397. 

Parties  defined,  63. 

Parties  in  equity,  170,  171.  r 

Partition  of  real  estate  in  county 
court,    434. 

Partners,  may  be  chargeable  as 
trustees,   205. 

Partners,  how  described,  314  to  318. 

Party  arrested,  general  forms  of  re- 
turn, 290  to  293;  650. 

Pauper,  declaration  for  supporting, 
447. 

Paupers  and  poor  law  relief,  645. 

Payment,  pleas   of,   525  to   527. 

Peace  ofScer,  duties  of,  145,  231,  358, 
367,   569. 

Penal  and  remedial  actions,  476. 

Penalty  in  a  contract,  332,  338. 

Pension  money,  208. 

Pent  road,  633. 

Pent  road,  gates  left  open,  438. 

Perjury,  forms  of  indictment  for 
137. 

Perpetual  remembrance,  testimony 
in,  717  to  730. 

Perpetuities  in  wills,   681. 

Person  sustaining  damage  on  high- 
way,   497,    644. 

Personal  estate,  320. 

Personal  estate,  may  be  sold  by  ad- 
minstrator,  685. 

Personal  property  mortgages,  364, 
366. 

Personal  representatives,  what 
called,   675. 

Petition  for  partition,  434. 


Petition  to  set  aside  judgment,  555 

to  557. 
Petitions  in  Chancery,   589,  590. 
Petitions  for   laying   out   highways, 

633,  638,  641,  643. 
Petit  jurors  in  county  court,  698  to 

701. 
Physician,   declaration  against,   489. 
Place  of  abode,  last  and  usual,  93. 
Place    of   abode,    tnen   usual,    93. 
Place    and    time,    how   alleged,    121, 

123,  405,  417. 
Place    of    trial   before    justice,    107, 

195. 
PlaintifE   defined,    63,    170,    314,    586. 
Plaintiffs  in   actions,   314,   317,   318. 
Plea  and  notice,  403,  434,   425,   523. 
Plea,   what   it  is,   404,   418;    505   to 

542. 
Plea  to  avowry  in  replevin,  420. 
Plea  of  not  guilty,  513. 
Pleading  in   civil  causes,  forms   of, 

439  to  557. 
Pleading  at  common  law,  400. 
Pleading  in   criminal   causes,   forms 

of,  558  to  583. 
Pleading  defined,  72;  399  to  404. 
Pleading  in  equity,  168  to  183;  401; 

586  to  609. 
Pleading,   faults   in,   406  to   416. 
Pleading,  general  course  of  404,  405. 
Pleading,    general    nature    and    ob- 
jects of,   399,   404. 
Pleading    in    the    lower    courts,    57, 

58,    403. 
Pleading,   mistakes  in,   417 
Pleading,   objects  of,   399. 
Pleading   by   respondents,    151,    152, 

155,  575,   576,  578  to  580. 
Pleading  in  the  United  States,  403. 
Pleading  in  Vermont,  399,  403,  434 

to    428. 
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Pleadings,   amendment  of,  403,  417. 
Pleas  (see  also  "forms  for  pleas"), 

418,    505,    506,    508. 
Pleas  in  abatement,  418,  505  to  508, 

518. 
Pleas   in  bar,   430   to   433,   505,   513 

to   542. 
Pleas,  division  of,  418,  430,  431,  433, 

505. 
Pleas  in  equity,  180,  603  to  605. 
Police  officers,   243. 
Poor  debtor's  oath,  89,  306,  308. 
Poor   law  relief,   645. 
Posse  comitatus,  331. 
Possession,  change  of,  required,  249. 
Possession,    covenant    to    surrender, 

380. 
Posteas,  records  of,   763  to   765. 
Posted  land,  476. 
Pound   keepers,    624,    638. 
Power  of   attorney,   360. 
Practice  in  county  court,  693  to  701, 

707  to  716;  731  to  745. 
Practice,   defined,   73. 
Practice  in  trials,  153,  693  to  745. 
Practice    in    trials    before    justices, 

153,   703   to   706. 
Precautions  in  executing  wills,  678. 
Prerogative   writs,   313. 
Presence  in   court,  when  necessary, 

151. 
Presentment,  minute  of,  108  to  110, 

144,   319. 
Presumption  of  innocence,   153. 
Presumption  of  illicit  intention.  563. 
Prisoners,  let  out  on  bail,   160,   147 

to   149,   361  to  365. 
Prisoners,  how  supported  in  jail,  360. 
Private  person  as  prosecutor,  104. 
Probate   administration,  in  general, 

56. 
Probate  appeals,  687. 
Probate  courts,  56,  675  to  687. 


Probate  court,  jurisdiction  to  dis- 
tribute  estates,    686. 

Probate   disricts,  boundaries   of,   56. 

Probate  judge,  official  recognizance 
of,  234. 

Probate  judges,  how  elected,  56. 

Probate  of  wills,  conclusive,  683. 

Probate  of  a  will,  notice  given,  683. 

Probation  officer,   581,   582. 

Probation  officer,  form  of  committal 
to,    583,    583. 

Proceedings  for  sale  of  land  includ- 
ing homestead,   304,   305. 

Proceedings   in  partition,   434. 

Proceedings  in  rem,  91  to  101,  38a, 
753,    754. 

Procedure  against,  non-resident,  91, 
to  101,  386,  598,  599,  753,  754. 

Procedure,   criminal,   103  to   167. 

Procedure,   criminal,   detail   of,   119. 

Procedure,  defined  and  located,  3,  3. 

Procedure,  its  original  sources,  3. 

Process  at  common  law,  187,  188. 

Process,  civil,  how  served,  246,  259, 
269   to   394. 

Process,  criminal,  how  served,  267, 
291,    292,    294    to    396. 

Process  in  civil  causes,  187  to  229. 

Process,  defective,  may  be  discon- 
tinued, 84. 

Process,  described,  72,  187,  189,  190. 

Process,   its   divisions,   189. 

Process  in  divorce  causes,  how 
served,  666  to  669. 

Process  in  equity,  176,   585. 

Process,  final,  88,  89,  159,  339,  302, 
304,    582,    614,    775. 

Process,  how  served,  244,  346,  259, 
267.  (See  also  "forms  for  offi- 
cers'  returns,"   368   to   396.) 

Process  in  justice  courts,  193,  195. 

Process,  original  and  mesne,  189. 

Process  protects  officers,  245. 
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Profert  of  letters,   documents,   etc., 

318,   417,   464,   496. 
Profert  of  probate  letters,  464,  496. 
Prohibition,    313. 
Promissory    notes,    actions    on,    195, 

211,   446,   451,   458   to  462. 
Proof    of   deeds,    390,    394. 
Property  of  deceased,  who  takes  it, 

676. 
Property  of  non-resident  defendants 

may    be    attached,    91    to    101, 

753,   754. 
Proponent  of  a  will,  682. 
Propounding  a  will,  what.  682, 
Prosecutors  for  crime,  104,  120. 
Prosecutor's  name  and  title,   120. 


Protest,  alleged  in  declaration,  459, 
461,    462. 

Provisional  orders  in  equity,  177, 
591  to  593. 

Provisos  and  exceptions  in  statutes, 
134,    135,    573. 

Provisos  in  leases,  385  to  388. 

Prudence  required  of  administrator, 
etc.  685. 

Public  oificer,  assaulting  and  im- 
peding,   569. 

Public  officer's  bond,  234,  235,  341. 

Public   officer's  oath,   59. 

Publication,  order  of,  598,  668,  776. 

Punishment,  what  it  is,   102. 

Punitive   damages,   470. 


Qualifications  of  a  justice,  58,  59,  62. 
Quarry,  covenant  to  work,  381. 
Quiet  enjoyment,  covenant  for,  372. 


Quit   claim  deed,   355,   362. 
Quo  Warranto,   313. 


Eailroad  companies,  actions  against, 
483  to  487. 

Eailroad  companies,  when  held  as  trus- 
tees, 207,  208. 

Earns,  running  at  large,  439. 

Eape,  accusation  for,  573. 

Bape,  intent  to  commit,  568. 

Seal  actions,  320  to  328. 

Eeal  estate,  how  attached,  251,  254. 

Eeal  estate,  partition  of,  434. 

Eeal  estate,  differs  from  personal,  320. 

Eeal  estate,  gale  on  execution,  304, 
305. 

Eeasonable  doubt,  153. 

Eebutter  and  surrebutter,  404,  509. 

Rebutting  evidence,   731. 

Receipting  attached  property,  297  to 
299. 


Receivers,  actions  by,  317. 

Receiver's  bond,  344. 

Eeceiver,  how  described  in   pleading, 

318. 
Eeceiving  stolen  goods,  accusation  for, 

574. 
Recognizance,  action  on,  440. 
Recognizance  on  appeal,  752,  780. 
Recognizance  to  appear  in  court,  777. 
Recognizance  in  bastardy,  651. 
Recognizance  for  costs,  87,  191,   192, 

194,  753. 
Eecognizance,  civil,  263  to  265. 
Eecognizance,  criminal,  148,  149. 
Eecognizance  to  keep  the  peace,  780. 
Eecognizance  for  review,  98,  99. 
Recognizance  upon  supersedeas,  555. 
Recognizance  of  witnesses,  777. 


752 


ALPHABETICAL  INDEX 


■Recognizances,    329,    753,    (See    also 

"forms,") 
Becognizances,  official,  334,  235. 
Beeommendation  to  credit,  declaration 

for,  494. 
Becord,  actions  on,  417,  440,  549  to 

553. 
Becord,  commencement  of,  749  to  756. 
Becord,   contracts  of,   329. 
Becord  of  papers  in  town  clerk 's  office, 

630. 
Becord  of  town  meetings,  628. 
Becord  of  warning,  626. 
Records,    (see    also    "forms,")    264, 

628,  651;  746  to  780. 
Eeeords   of   judgments,   551;    746   to 

780. 
Eeeords  of  justices,  748;  750  to  774; 

777  to  780. 
Becords  of  proceedings,  highway  lajid 

damages,    634. 
Bedeemable  leases,  373. 
Be-entry,  conditions  for,  in  leases,  386, 

388. 
Register  of  writs,  10. 
Bejoinder,  404,  410,  423,  509. 
B«lease  of  poor  debtor,  308. 
Belease  of  prisoners  on  bail,   147  to 

149;    160;    261   to   265. 
Eemains  of  the  dead,  search  warrant 

for,  166,  167. 
Bent,  covenant  to  pay,  374,  375. 
Kent  on  lease,  action  for,  441. 
Bepairs,  covenants  for,  370,  378,  379. 
Bepairs  of  highways  and  bridges,  643. 
Beplevin,  311,  312,  327,  328,  420,  770, 

771. 
Beplevin  for  beasts  distrained  or  im- 
pounded, 327. 


Replevin  bond,  343. 
Replevin  of  goods  attached,  299,  327. 
Beplevin,  plea  to  avowry  in,  420. 
Beplevin,  judgments  in,  770,  771. 
Replevin,  verdict  in,  734. 
Replications,  182,  404,  423,  424,  426, 

543  to  547;  577,  609. 
Replications  in  equity,  182;  609. 
Report  of  laying  out  or  altering  high- 
way, 634. 
Beport  of  sale  at  auction,  303. 
Eeport  of  special  master,  613,  615. 
Eeporters  of  legal  decisions,  11  to  14. 
Bepresentative  government,  47. 
Bepublic,  its  nature,  47. 
Repugnancy   in   pleading,    153,    406, 

416. 
Requirements  of  records,  748. 
Requisitions,  150. 

Residence  and  name,  how  alleged,  123. 
Eesurvey  and  alteration  of  highway^, 

635. 
Returnable  process  must  be  returned, 

268,  541,  569. 
Return  on  writ  of  habeas  corpus,  713. 
Beturns  of  officers,  268  to  296;   303, 

650,  704,  713.  (See  also  forms  for 

officers'  returns.) 
Reversion,  covenant  to  convey,  373. 
Review,  recognizance  for,  98,  99. 
Review,  writ  of,  100,  101. 
Revocation   of   deputy   sheriff,    240. 
Rights,  absolute  and  relative,  102. 
Rights  and  wrongs,  2. 
Road  Commissioner,  624,  628,  643. 
Rob  or  steal,  intent  to,  568. 
Rules  of  court,  68. 


Sailors'  and  soldiers'  wiUs,  681. 
Sale  of  land,  contract  for,  334. 


Sanity  of  a  testator,  678. 
Satisfaction  of  mortgages,  362,  363. 
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School  directors,  624,  628. 

Scieuter  in  a  declaration,  493. 

Scire  facias,  89,  313,  503. 

Seal,  what  it  is,  329. 

Sealed  instrvunent,  action  on,  417. 

Sealed  instrument,  modified  by  parol, 

445. 
Seals  in  wills,  678. 
Search  warrants,  161  to  167. 
Seizin,  covenant  of,  443. 
Selection  of  judges,   69. 
Selectmen,  624  to  644. 
Selectmen,  duties  of,  681. 
Self-defense,  how  pleaded,  538,  539. 
Separate  day  in  court,  100,  310,  554. 
Sequestration,  writs  of,  177  593,  612. 
Servant,  declaration  for  enticing,  495. 
Service  of  process  in  equity,  176. 
Service  of  process  at  law,  230  to  308. 
Services  of  administrator,  686. 
Sessions  proceedings,  620. 
Set-off,  in  pleading,  535  to  537. 
Settlement    of    an    estate,    686. 
Sheriff,  230  to  241. 
Sheriff,  bond  of,  234,  235. 
Sheriff,  declaration  against  deputies' 

neglect,  481. 
Sheriff  and  deputy,  236  to  241. 
Sheriff's  duties  as  to  process,  244. 
Sheriff's  fees,  158,  244,  267. 
Sheriffs;  their  powers  and  duties,  42, 

231,   236. 
Similiter,  in  pleading,  400,  544,  753. 
Simple  contracts,  329. 
Skeleton  forms,  108  to  110,  148,  234, 

330,  331,  339,  369,  749. 
Slate  quarry,  lease  of,  381. 
Smart  money,  470. 
Soldiers'  and  sailors'  wills,  681. 
Solicitors'  fee  in  mortgage,  354. 
Sources  of  the  law,  2,  3. 
Special  administrator,  682. 
Special  demurrers,  406,  419,  510. 


Special  deputies,  236,  241,  242. 
Special  issue  in  assumpsit,  400,  422, 

520. 
Special  juries,  699. 
Special  masters,  185,  612,  613. 
Special  pleas,  418,  420,  422,  423,  505, 

512,  520  to  532,  539  to  542. 
Special  provisions  in  wills,  681.    ' 
Specialty,  what  it  is,  339. 
Specification,    154,   451. 
Specification  in  assumpsit,  451. 
Stare  decisis,  68. 
State's  attorney,  105. 
State's  attorney  cannot  issue  a  war- 
'      rant,  258. 
State  auditor,  (or  auditor  of  accounts) 

158. 
Stated  terms  of  county  courts,  54,  55. 
Statute,  actions  founded  on,  438,  439. 
Statutes,  characteristics  of,  48. 
Statutes,  construction  of,  48,  666,  669. 
Statutes  of  descent,  676. 
Statutes  of  limitation,  533,  534,  545. 
Statutory  crimes,  124;  132  to  137. 
Statutory  forms  of  accusation,  137. 
Stealing,  accusation  for,  570. 
Steal  or  rob,  intent  to,  568. 
Stolen  goods,  accusation  for  receiving, 

574. 
Stolen  goods,  search  warrant  for,  161 

to  165. 
Strong  hand  and  multitude  of  people, 

325. 
Struck  juries,  699. 
Submission  to   arbitration,  336. 
Subpoena,  how  served,  708. 
Subpoena,  return  on,  289. 
Subpoenas  in  Chancery,  21,   23,   176, 

190,  585. 
Subsidiary  orders  in  equity,  177;  591 

to  593. 
Substantive  law  defined,  2. 
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Summons,   (see  also  "citations"  and 

"forms,")   664. 
Summons  in  divorce  cause,  664. 
Sunday,    writ    not    served    on,    195, 

344. 
Superiour  court,  50. 
Superior  judges,   53. 
Supersedeas,    or    stay   of   execution, 

556. 
Support  of  the  poor,  645. 
Supreme  Court,  52. 


Supreme  court,  jurisdiction  in  high- 
way  cases,   632,   638. 

Sureties,  declarations  against,  458  to 
461. 

Surety  companies  may  execute  bonds, 
216. 

Surgeon,   declaration   against,   489. 

Surrejoinder  and  surrebutter,  404,  419, 
509. 

Surveyors  of  wood,  624,  628. 

Sweeping  mortgage,  352. 


Taking   administration,   677. 
Tax  clause  in  a  mortgage,  354. 
Tax  collector,  declaration  against,  482. 
Tax  payer,  declaration  against,  446. 
Taxable  costs,  86,  158. 
Taxes,  collector  of,  624,  625,  627,  628. 
Taxes,  covenants  to  pay,  371,  377. 
Taxes,  for  what  purpose  may  be  laid, 

631, 
Technical  words  in  pleading,  126. 
Tender,  plea  of,  529. 
Terms  of  arbitration,  336. 
Testamentary  capacity,   678. 
Testamentary  guardians,  681. 
Testimony  in  equity,  184. 
Testimony  in  perpetual  remembrance, 

717  to  730. 
Testimony,  taken  in  writing,  716,  727. 
Threefold     division     of     government 

powers,  33, 
Time  and  place,  alleged,  121,  123,  405, 

417. 
Time  required  to  settle  estate,  685. 
Title  of  land  in  justice  causes,  60. 
Title   to   matter  in   controversy,   how 

transferred,  210,  317. 
Tort,  what  it  is,  311. 
Tort,  actions  of,  396  to  398. 
Tort,  actions  upon,  how  divided,  312. 
Tort,  defences  in,  538  to  542. 


Tort,  released  in  bankruptcy,  531. 

Tort,  verdicts  in,  736. 

Tort,  when  may  be  waived,  445. 

Town  agent,  624,  628. 

Town  auditors,   624,   628. 

Tovm  Clerk,  624,  628,  630. 

Town,  declaration  against  for  high- 
way, 497,  644. 

Town,  declaration  against  for  support 
of  pauper,  447. 

Town,  does  not  own  its  highways,  632. 

Town  meeting,  record  of,  628. 

Town  meetings,  624,  626,  628. 

Town  officers,  compensation  of,  629. 

Town  officers,  election  of,  625. 

Town,  origin  and  purpose  of,  621. 

Town  record  books,  630. 

Town  treasurer,  624,  628. 

Town  warranty    deed,    359. 

Towns,  for  what  may  contract,  631. 

Transfer  of  choses  in  action,  210,  317. 

Traveller  upon  defective  highway,  497, 
644. 

Traverse  or  denial,  nature  of,  400,  421, 
422)  512,  520. 

Trespass,  action  of,  312,  396,  469,  471 
to  478. 

Trespass  on  the  case,  action  of,  313, 
396,    479    to    498. 


755 


ALPHABETICAL  INDEX 


Trial  of  equity  causes,  184,  185,  613. 
Trial,  in  what  county  and  town,  107, 

122. 
Trial  by  jury,  63,  593,  700,  702. 
Trial   by   jury,   in  what   actions  not 

guaranteed,  312,  463,  467,  687. 
Trials  before  justices,  702  to  706. 
Trover,  action  of,  312,  396,  500,  501. 
Trustee,   how   described   in   pleading, 

318. 
Trustee  judgments,  768,  769. 
Trustee  process,  191,  194,  204  to  228, 

757,    760,    761,    769. 
Trustee  process,  deductions  in,  209. 
Trustee  process,  discharge  of  trustee 

without  trial,  216  to  224. 
Trustee  process,  disclosure  in,  214,  215. 
Trustee  process,   exemptions  in,   208. 
Trustee   process,   fraudulent   transfer 
and  conveyances,  212. 


tJ. 


Umpire  in  arbitration,  356. 
Uncertainty  in  pleading,  128,  405,  407. 
Unemancipated  minors  in  pauper  law, 

645. 
Uniformity  of  decision,  67. 


Trustee  process,  judgment  records, 
757,    760,    761,    762. 

Trustee  process,  method  of  instituting, 
191,    194,    213. 

Trustee  process,  methods  of  trial,  225. 

Trustee  process,  negotiable  paper,  211. 

Trustee  process,  return  on,  284. 

Trustee  process,  transfer  of  debts,  210. 

Trustee  process,  what  may  be  held  by 
206. 

Trustee  process,  what  may  not  be  held 
by,   207. 

Trustee  process,  who  may  be  held, 
205. 

Trustee  of  public  moneys,   624,   628. 

Trustee  summons,  191,  194,  757. 

Trustee's  bond,  345. 

Trusts  in  equity  jurisprudence,  23,  172, 
594. 

Tumultuous  and  offensive  carriage,  ac- 
cusation for,  564,  565. 

U.  S.  deposit  money,  624. 
Unqualified    persons    acting    as    law- 
yers, 81. 
Unwritten  common  law,  16. 


Vacating  certificate  on  execution,  89, 

744,  745. 
Vacation  in  Chancery,  54;   186. 
Venire  in  county  court,  694. 
Venire  before  justice,  703,  704. 
Venue,  how  alleged,  122. 
Venue,  what,  74,  122. 
Verdicts,  690,  732  to  736;  765  to  767. 
Verdict  aids  the  declaration,  406,  417. 
Verdict  in  county  court,  701 ;  732 ;  734 

to  738. 
Verdicts  before  justices,   733,   765  to 

767. 


Verification  of  legal  papers,  (see  also 

"forms    for    jurats,")     77    (8), 

(9)  ;  78,  587,  588. 
Vermont,  Constitution  of,  31,  35,  36. 
Vermont,  courts  in,  7;  50  to  62. 
Vermont,  its  early  judiciary,  7. 
Vermont  land  titles,  30,  46,  326. 
Vermont,  pleading  in,  399;  403;  424 

to   428. 
Vermont  process,  188 ;  190. 
Vermont,  sources  of  law  in,  5  to  7; 

15;    26;    30;    35;   46;   50   to   58. 
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Videlicet,  what,  123,  417. 
Villages,  purposes  of,  622. 
Vindictive  damages,  470. 
Voluntary  association,  how  described, 
318. 

Waiver   of   torts,  445. 
Warning  for  town  meeting,  635,  6S6. 
Warning,  what  it  must  contain,  625. 
Warrant  for  arrest,  return  on,  291  to 

295. 
Warrant     in     bastardy     proceedings, 

647,   650. 
Warrant  for  contempt  of  justice  court, 

775. 
Warrant  for  crime,  lOS,  145. 
Warrant,  for  witness,   710. 
Warrant  from  justice,  108. 
Warrant,  when  and  how  issued,  106, 

145,  258. 
Warrant  to  probation  of&cer,  582. 
Warranty,  beach  of,  443;  454  to  456. 
Warranty,  convenant  of,  350,  443. 
Warranty  deed,  350,  359. 
Water  course,  declaration  for  obstruct- 
ing, 480. 
Westminster  Hall,  9,  188,  400. 
Wife,   damage  for  loss  of,  498,  499. 
Wife,  when   joined  with  husband  as 

party,   171,  316. 
Wife's  acknowledgment  of  deed,  392, 

393. 
Wilful  and  malicious  act,  712. 
Wilful  and  malicious  certificate,  89; 

229;  744;  745;  772. 
Will,  general  form  of,  679. 
Will,  when  proved  by  copy,  682. 
Will,  record  of,  691. 
Will,     testimony    by    commission    to 

prove,  682. 
Will,  what  makes  it  valid,  682. 
Will,  what  must  be  done  with  it,  682. 


Voluntary  conveyance,  when  may  be 

avoided,  212,  617,  618,  684. 
Voters  in  town  meeting,  who  are,  627. 
Voting  by  ballot,  627. 


W. 


Wills,  nuncupative,  681. 

Wills,    probate    of,    lost,    suppressed, 

spoliated,  682. 
Wills,  special  provisions  in,  681. 
Wills,  special  purposes  of,  678. 
Wills,  who  may  make,  675. 
Wills,  wording  and  execution  of,  678. 
Witnesses,  86,  153,  708  to  731. 
Witnesses,  examined  in  writing,   716, 

727. 
Witnesses,   how   examined   in   equity, 

184. 
Witnesses,  State    bound   to    produce, 

153. 
Witnesses  to  wills,  678. 
Woman,  may  hold  some  offices,   675. 
Writ  and  declaration  blended,  417. 
Writ  described,    189,    191,    193,    194, 

195,  250,  321. 
Writ  of  ejectment,  322,  323,  431,  433. 
Writ  of  replevin,  return  on,  287,  288. 
Writ     of  review,  100,  101. 
Writ  of  right,  321. 
Writ,   sale   of   attached  property   on, 

300,   301. 
Writ  of  summons,  returns  on,  269  to 

278. 
Writs  of  arrest,  returns  on,  290  to  295. 
Writs  of  attachment,  returns  on,  279 

to  286. 
Writs  of  sequestration,  177,  593,  612. 
Writs,   their   origin   and   nature,    10, 

187,  188,  191,  193  to  195,  321. 
Written  contracts,   329   to   336. 
Written    instrument    in    declaration, 

417. 


Year  books,  what  and  when,  11. 
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